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COMES NOW the U. S. Department of the Interior, Bureau of Reclamation
(“Reclamation”), by and through its attorney, Kathleen Marion Carr, Office of the Field
Solicitor, and submits that it joins in the pre-trial schedule submitted by A&B Trrigation
District, American Falls Reservoir Ditrict #2, Burley Irrigation District, Minidoka
Irrigation District, North Side Canal Company, and Twin Falls Canal Company
(collectively referred to as the Surface Water Coalition).

Reclamation does not agree with the City of Pocatello and Idaho Ground Water
Association's (IGWA) proposed pre-trial schedule for the following reasons:

1. SIMULATANEOUS EXPERT REPORTS.,

IGWA and the City of Pocatello's proposal to require the Surface Water Coalition

and "allied parties" to submit expert reports first is unacceptable because it presumes that



the Surface Water Coalition bears the burden of proof on all the issues. The burden of
proof will be a contested issue in this case. Also, in the event the Director grants IGWA's
motion to consolidate its Mitigation Plan into this proceeding, clearly the burden of proof
falls to IGWA. In light of the foregoing, the only fair and equitable means for the
disclosure of expert reports is to require all the parties to file simultaneous expert and
rebuttal expert reports, so as to avoid an unfair advantage to any party.

2. WRITTEN EXPERT TESTIMONY.

Reclamation does not agree with [IGWA and the City of Pocatello proposal that
written expert testimony is needed for several reasons. First, it appears unnecessary since
the parties will be exchanging detailed expert reports. Thus, written expert testimony
will be largely duplicative and redundant.

Second, the requirement of written testimony does not fit well within the limited
timeframe within which to complete other necessary pretrial matters, particularly,
discovery. For example, in order to effectively prepare for trial, the experts will need
several months to develop and prepare their expert reports. This will likely take until at
least late October as set out in the schedule submitted by the Surface Water Coalition.

All parties will need to conduct discovery and depositions related to those expert reports.
With Thanksgiving in the middle, it will likely take until mid-December to complete all
discovery in order to accommodate all the schedules of the various experts and attorneys.
In addition, IGWA and the City of Pocatello suggest they need between 3-4 weeks to
prepare written testimony and then even additional time to file responsive testimony.
That sort of timeline does not fit with a hearing starting in early or mid-January. The

fundamental question is this: Is one month of time prior to the hearing better spent on
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essential pre-trial activities such as discovery, expert reports, and trial preparation or, as
is the view of IGWA and the City of Pocatello, is a month of time better spent on
preparing written expert testimony that is largely redundant and duplicative of the already
submitted expert reports?

Third, another reason that written expert testimony 1s not desirable is because the
testimony is ultimately filtered through the attorneys as are typically responses to
interrogatories. IGWA and the City of Pocatello appear to ignore that this is an
evidentiary hearing and not a summary judgment proceeding. As an evidentiary hearing
the testimony is to come in the form of live testimony and documentary exhibits. If there
is logic in requiring written direct testimony, as proposed by IGWA and the City of
Pocatello, then why is it not logical to also submit written cross and rebuttal testimony?

In the end, IGWA and City of Pocatello's proposal for written expert testimony
unnecessarily complicates and burdens essential pre-trial activities (discovery, expert
reports, and trial preparation). In any event, IGWA and the City of Pocatello’s proposal
to have the Surface Water Coalition and allies submit written expert testimony first is
unfair and prejudicial. Because the written testimony is supposed to be "direct" both
sides should have to submit the testimony at the same time to prevent an unfair advantage
to either side.

3. STIPULATION TO EXHIBITS.

IGWA and the City of Pocatello propose that the parties submit proof of
authenticity and relevance of exhibits prior to the hearing. Reclamation views this as an
unnecessary burden on the parties. Typically, the most efficient way to handle exhibits is

to set a deadline for the parties to exchange witness and exhibit lists together with copies
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of exhibits. The parties either meet at, or prior to, the pre-trial conference (typically held
a couple weeks before trial) to stipulate to the exhibits and identify those exhibits to
which the parties will not stipulate. For the unstipulated-to exhibits foundation will be
provided at the hearing. Under the scenario by IGWA and the City of Pocatello, the
parties would unnecessarily have to get numerous affidavits, etc., from custodians of
various exhibits, which the parties would otherwise have stipulated to prior to hearing.

4. GENERAL TRIAL PROCEDURE.

As a general proposal, Reclamation would suggest that whatever schedule the
Director orders be consistent with past practices of the Department, which include:
1) a discovery cut-off date; 2) a deadline for simultaneous exchange of expert reports; 3)
a deadline for submission of witness and exhibit lists and exchange of exhibits; and 4)
live direct testimony, cross-examination, and rebuttal testimony. Because of the complex
nature of this case and the number of parties involved, a pre-trial conference two to three
weeks prior to the hearing to resolve last minute procedural motions, motions in limine,
and other pre-trial matters, including pre-trial stipulations and orders, would be beneficial

to facilitate an efficient hearing process.

Respectfully submitted this ﬂ day of June, 2005.

U.S. Department of the Interior, Bureau of Reclamation
b/ f/;Z/ /w/(/ e

KATHLEEN MARION CARR
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Idaho Department of Water Resources
322 East Front Street

P.O. Box 83720

Boise, ID 83720-0098

By Hand Carry and Facsimile

(208) 287-6700

Travis Thompson

Barker Rosholt & Simpson, LLP
113 Main St. W, Ste, 303

Twin Falls, ID 83301-6167

By U.S. Mail and Facsimile
(208) 735-2444

Jeffrey C. Fereday
Michael C. Creamer
Givens Pursley, LLP

P. O. Box 2720

Boise, 1D 83701

By U.S. Mail and Facsimile
(208) 388-1300
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Fletcher Law Office

P. O. Box 248

Burley, ID 83318

By U.S. Mail and Facsimile
(208) 878-2548

C. Thomas Arkoosh
Arkoosh Law Office, Chtd.
P.0.Box 32

Gooding, 1D 83330-0032

By U.S. Mail and Facsimile
(208) 934-8873

John K. Simpson

Barker Rosholt & Simpson, LLP
P. O. Box 2139

Boise, ID 83701-2139

By U.S. Mail and Facsimile

(208) 344-6034

Roger Ling

Ling Robinson & Walker
P. O. Box 396

Rupert, ID 83350

By U.S. Mail and Facsimile
(208) 436-6804

James S, Lochhead

Adam T. DeVoe
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410 17" St., 22" Floor
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By U.S. Mail and Facsimile
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Scott L. Campbell

Moffatt Thomas Barrett Rock & Fields,
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James Tucker

Idaho Power Company
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Boise ID 83702
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(208) 388-6935
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Beeman & Associates, P.C.
409 West Jefferson Street

Boise, ID 83702
By U.S. Mail and Facisimile
(208)331-0954

Idaho Department of Water Resources
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900 N. Skyline Dr.

Idaho Falls, ID 83402-6105

By U.S. Mail and Facsimile

(208) 525-7177
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511 16" Street, Ste. 500

Denver, CO 80202
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(303) 825-5632

Idaho Department of Water Resources
Southern Region Office
1341 Fillmore St., Ste. 200
Twin Falls, ID 83301-3033
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Michael S. Gilmore

Deputy Attorney General, State of Idaho
Statehouse, Room 210
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