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Company, and Twin Falls Company (collectively I~ereafter refen-ed to as the "Surface Water 

Coalition", "Coalition", or "SWC"), by and through counsel of record, and hereby submit their 

Pre-Hear-irzg n/lemorand~~nz in this snatter pursuant to the August I ,  2007 Schedz~ling Order-. 

lNTRODUCTlON 

This proceeding results fi-om the 2005 request, or call. by the Sui-face Water Coalition to 

the Director of the Idaho Department of Water- Resources ("IDWR" or "Depal-tment") that water 

rights on the Eastern Snake River Plain Aquifer ("ESPA") be administered in priolity after 

witnessing continued declines in Snalce Rives reach gains and the lowest reservoir can-yover on 

record. The Coalition sought the administration of hydraulically connected junior priolity 

ground water lights in order to prevent injury to their senior surface water lights. 

In response, the Director issued the n/fay 2, -700.5 A171erzded Order (hereinafter "MCLJ~ 2 

Ordei*"), which not only declined to adnlinister water rights in priority as required by law, but 

which placed decrees and licellses in clear jeopardy of evisceration. Fro111 that point, the snatter 

has proceeded through vaiious ilnplelnenting and "supplemental" ordel-s, to the District Court of 

the Fifth Judicial District on appeal, to the Idaho Supreme Coui-t on appeal and, now, 011 

I-enzittitlrr back before the Department for exhaustion of adlninistrative remedies. 

The hndamental snatter at issue before this tlibunal is the means of conjunctive 

adlninistration ofjunior ground water rights in deference to senioi- surface water rights. 

Although adlninistration of junior and senior surface water lights has been described by the 

fonner Director of IDWR as "perfunctory" because of the 150-year history of developlnent of 

surface water rights in Idaho. and the evident above-ground effects of surface rights upon each 

other, ground water administration is still perceived through a glass darkly. Ground water 

administsation should, however, be transparent. Yet, it is reduced to translucence by self-interest 
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and intentional obfuscation. The superficial differences between 91-ound and surface water arise 

from the inability to "see" ground water as it flows underground, and fi-om the time effects of 

intenuption of gsound water on surface water streams. The groundwater users have promoted 

several issues in defense against administration pursuant to the constitutional doctrine of"first in 

time, is first in right". Each of these will be addressed in this memorandum. 

ADMINISTRATI ON 

The relationship between watel- right decrees, such as those resulting fi-om prior 

adjudications as well as the Snalte River Basin Adjudication ("SRBA"), and administration of 

water by IDWR is examined in the 01-der GI-alzting in Part and Delij)ii?g i17 Part .Joint Motiorz.for 

Szlnlnlary J~ldgnzent crl~d Motio11,foi- Pal-tial Sza~~nila~y Jzldgr77er?t, entered on November 14, 2007, 

in the Blue Lakes and Clear Springs Delivery Calls proceeding ("Bl~re L,alies Order"). In 

surnmary, the decree, "will serve as the autl~ority for the adlninistration of water in times of 

shortage when not all rights can be fully honored. A primary purpose of the adjudication is to 

provide certainty in times of shortage so those with early priority dates will know what they will 

receive and those with later priority dates will know the likelil~ood of curtailment." Blrre Lalces 

Ordel- at 3. Decrees are final, conclusive, and res jz~dicata. B l~ l e  Lulics Or-der- at 5.  "It is clear 

that the Director cannot go behind the partial decrees on those nlatters decided in the decrees." 

Blue Lalces Order at 6. Decl-ees must be administered in priority, i.e., "as between appropriators, 

the first in time is first in right;" and groundwater lights and surface water rights must be 

administered together, or conjunctively. Blzle Lalies Order at 3. 

The decree gives rise to a presumption under Idaho law that the senior holder is entitled 

to his water sight, but there may be some post-adjudication factors which are relevant to the 

determination of how much water is actually needed. AFRD #2 v. IDPYX, 143 Idaho 862, 154 
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P.3d 233 (2007). A scan of both AFRD #2 and the Blzie Lalies Order provides an orderly catalog 

of post-adjudication defenses: 

I .  Whether the senior has forfeited or abandoned the water light. 

2. Whether the senior will put water received to beneficial use; or, conversely, will the 
senior waste the water. An express subset of this issue is whether the senior's means of 
diversion is reasonable. 

3. Whether sufficient connection exists between a junior and the calling senior such that 
curtaihnent of depletions by the junior will provide the senior usable water; or, 
conversely, is the call against that junior f~itile; and, is the alnount of curtailment 
necessary. 

ALLEGED DEFENSES TO THE SWC CALL 

In the Idaho Ground Water Appropriator's ("IGWA") S Z ~ ~ I I ~ I ~ I ? ;  ofPositiorzs or7 

Director- 's 01-ders Related to the Sz1r;firce kVc1te1- Cocilitiorz Delivery Call, Exhibit 4000. ("IGI.VA 

S~LI~Z~~ICLI?~") ,  IGWA identities the following four affinnative defenses, and six key issues for 

Affirmative defenses: 

1.  Local Ground Water Boards: IGWA argues that a local ground water board and not 

the Director, is the only approp~iate body to assess a call. This issue was addressed, and 

disposed of unfavorably to IGWA in Blrle Lalies Order, pages 12-13. The same legal seasoning 

identified in that decision applies in this case. 

2. Historical water supplv: lGWA argues that senior water holders are not entitled to a 

water- supply that is greater in quantity and cei-tainty than existed when their rights were 

established. This appears to be a direct attack upon the quantity element of the decrees, and is 

barred, as a matter of law, by res jrldicatcr. See srprn. In addition, little 01- no ground water 

pumping on the ESPA occulred when the SWC acquired their water lights (priorities for their 

natural flow and storage water rights all pre-date 1940). Therefore, curtailment of junior priority 
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ground water rights does not represent a prohibited "enhancement" of what the SWC has 

historically diverted and used under its senior water lights. 

3.  Futile call: This is a question of fact upon which the junior bears the burden of proof. 

4. Denial of Due Process: IGWA argues that issuance of a curtailment order without a 

prior healing is a denial of due process, and therefore a taking. This argument misconstrues that 

the nature of the protected property light is merely to use the water so long as the use does not 

impede senior users. A junior priority water right is limited by its priority element and 

curtailment to satisfy a senior is an inherent condition of that right. Cu~-tailment of water rights 

without a hearing occurs on a daily basis throughout surface water districts across the state. This 

action is not unconstitutional and a water right to ground water does not provide any different 

protection or immunity fi-om administration and c~~rtaihnent . See Nettleton v. Higgi~zsor?, 98 

Idaho S7,91-92 (1 977) ("The requirelnent of due process is satisfied by the statutory scheme of 

Title 42 of the Idaho Code"). 

Key Issues: 

1.  Material Injury: IGWA argues. "what constitutes material injury is in dispute and 

must be deter~nined," and then proceeds to argue that injury to the quantity element of the decree 

is measured against historical use instead of the decree itself. This argument is difficult to 

distinguish fi-om the affirmative defense nulnber 2, historical water supply, and has been rejected 

by both the Blzle Lnlies Or-der and the AFRD #2 decision. Moreover, a "decree is conclusive 

proof of diversion of the water, and of application of the water to a beneficial use." Crow 11. 

C~~rlsor?,  107 Idaho 461, 465 (1 984). 

2. Extent of beneficial use: SWC agrees that water must not be wasted. SWC perceives, 

however. that either a water user is applying the water to a beneficial use, or the water is being 
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wasted. There is no third intermediate and undefined category in which the water is being 

applied to the beneficial use of irrigation, not being wasted, but is somehow limited to some 

subjective re-adjudication of need or a "minimum full supply." Such an argument is sirnply 

another guise to attack the i-es jzrdiccrtn effect of a decree. The failure to recognize a water right 

and its decreed quantity, as was done through the Director's created concept of a historical 

"minimurn full supply," will be discussed further in this blief. 

3. Full water s u ~ ~ l y :  This, again, is an effort to effect a LLrnii~irnu~n full supply" re- 

adjudication. Quantity is set by the decree. To the extent a decreed quantity will be applied to 

the beneficial use, it rnust be provided and junior water r-ight holders have no light to interfere 

with that amount. 

4. Storage: Storage need is a factual question. In AFRD #2 the Supreme Cour-t 

confinned that a storage light is a property r-ight and that water in storage is the property of the 

appropriators. AFRD #2, szpi-a, at 450. With regard to waste versus beneficial use, however, the 

Court stated the question as, "[tlhus, the question is: are the holdel-s of storage water rights also 

entitled to insist on all available water to carsyover for h ture  years in order to assure that their 

full storage water r-ight is lnet (regardless of need)." Icl. This is no Inore than application of the 

waste defense to application of the pliolity doctrine, or, as the Coul-t characterized it, one of the 

"other requirelnellts of the prior appropriatioll doctrine." Id. The AFRD #2 Coul-t spoke 

variously in tenns of "when the senior does not need additional water to achieve the authorized 

beneficial use;" "wasted through storage and non-use;" "absent abuse;" "wasted by storing away 

excessive alnounts in tilnes of shortage;" "obligation to put that water to beneficial use;" 

"excessive can-yover of stored water without regard to the need for it;" "reasonably necessary for 

filture needs;" "waste water- or unnecessalily hoard it without putting it to some beneficial use;" 
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and, "do not pel-init waste and require water to be put to beneficial use or be lost." Id. at 450-5 1.  

Thus, and admittedly so, senior storage right holders cannot waste water and the juniol- uses is 

entitled to seek to prove what water canied over pursuant to a storage right will, in fact, be 

wasted. 

5.  ESPA Ground Water Model: The accuracy of the ground water model is an issue 

raised by the junior users in this matter even though their own experts acknowledge it is the best 

available tool to predict the effects of administration. Because the junior user cal-iies the burden 

of proving the defenses of futile call and waste, castigation of the sing~ilar tool to accomplish this 

proof may be a dangerous game. 

6. Mitigation Plans: Mitigation plans as carefully described by Rule 43 of the CMRs 

appear wor-kable because the lule has standards that are applied to such plans, it appears to give 

all involved a fair oppor-tunity for input, and it requires such plans to be approved and effectively 

operating before junior ground water rights holders are authorized to divest and use water out-of- 

priority. "Replacement water plans," however, are anomalies created by the Director without 

suppost in either statute or rule which have the fundamental flaw of not providing any input f i on~  

the party ]nost affected, the senior water right holder, and water is not ordered to be provided 

when it is most needed, during the ir-iigation season. 

BURDENS OF PROOF 

A water call is serious business. When a call is made, swift and authoritative action is 

required on the part of the Department to shut off those juniors that prevent a senior fi-orn 

exercising its priority right to the use of decl-eed water. This is, of course, because the ability to 

nlalte beneficial use of the sarne is necessalily limited by a single growing season and 

co~nplicated even fiirther by the inherent and continual need for water in a high desert climate. 

In AFRD #2, the Idaho Supreme Coul-t reiterated the speed through which a call rnust be 
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adjudicated noting that "the drafters intended that there be no unnecessary delays in the delivery 

of water pursuant to a valid water light," and that "a timely response is required when a delivery 

call is rnade and water is necessary to respond to that call." 154 P.3d at 445. 

While often criticized as harsh and unforgiving, the speed through which a call ~ n u s t  be 

answered is to the advantage of both juniors and seniors. On one side, a senior is allowed the 

full measure of the water that it has been decl-eed to apply to beneficial use without suffering 

injury and on the other side a junior is made aware of the limitation of its right to the degree that 

it does not overextend its cropping in snecl~la s a e c ~ ~ l o r ~ m ~ '  in subsequent seasons to the 

detel-nient of a custaillnent after it has become used to relying on the same. The question, then, is 

what burden of proof is established on the senior to prove up a call that is made? This was 

extensively addressed by Judge Wood in the district court order, by the Supren~e Court in AFRD 

#2, and by Hearing Officer Schroeder in the Blue Lalces Order. 

In entering into the above discussion, it is imperative to note that the burden is never 

upon a senior to reprove an already adjudicated right. The AFRD #2 Court rnade this very clear 

stating that "[tlhe Rules should not be read as containing a bul-den-shifting provision make the 

petitioner re-prove or re-adjudicate the right which he already has." Id at 448-49. Whenever a 

call has been made, the presulnption is that the senior is entitled to the full arnount of his decreed 

water light. Id. As the AFXD #2 Court noted, however, there are "some post-adjudication 

factors which are relevant to the detennination of how much water is actually needed." Id. at 

449. The first and most important tool that Director has is the right to elicit facts which 

determine "how the various ground and sulfate water sources are interconnected, and how, when 

and whel-e and to what extent the diversion and use of water fsom one source i~npacts [others]" in 

order to deternine niaterial injury. Id. Once this is done, however, the junior is left in the 

' To all eternity. 
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position of having to prove that the call would be futile or to challenge, in another 

constitutionally pennissible way (i.e. waste; forfeiture or inability to apply the same to beneficial 

use), the senior's call. Id.; see also Jaclso~7 v. Co~t.nlz, 33 Idaho 525, 528 ( I  921) (holding that 

where the was evidence that water sank into a bed of a creek some distance above a reservoir and 

evidence existed that it was hydrologically connected to the reselvoir, the burden of proving it 

did not reach the reservoir was upon the junior light holdel-s). 

With regard to other post-adjudication factors that the Director may consider (waste and 

abandonment); it is axiomatic that they must be proven by the rigid standard of clear and 

convincing evidence. See Gilbert v. Sn~itlz, 97 Idaho 735, 739 ( I  976). As a further limitation of 

when the doctrine of waste may be invoked, ~~otwithstanding, the policy of the State of Idaho to 

prohibit wasting of water, the policy is not to be construed "so as to pennit an upstream junior 

appl-opliator to interfere with the water right of a downstreani senior appropriator so long as the 

water flowing in its natural channels would reach the point of its downstrean1 diversion." Id. 

This means that the doctrine of waste is not a sword to stsike away portions of decreed water 

lights in line with highest and best economic use provisions as detennined by the Department. 

Rather, waste is a shield designed to protect juniors from seniors who fail to beneficially use the 

full measure of their right in the manner in which it has been decreed. This was understood in 

Ma~ti7zy v. JVells, 91 Idaho 215, 21 9 (1 966), where the Court stated that "[tlhe policy of the law 

against waste of in-igation water cannot be misconstrued or misapplied in such manner as to 

pennit a junior appropl-iator to take away the water right of a prior appropriator." 

Therefore, it is not appropriate to consider a decreed water right abandoned or wasted 

once the Director detel-mines that ground and surface water rights are interconnected and that 

calling the rights of certain gl-o~~ndwater users would allow the full measure of the senior 
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stakeholders' rights to be exercised and applied to full beneficial use (absent a clear and 

convincing showing of abandonment as per statutory dictates). 

ECONOMICS 

The Director's &lay 2 Order and "supplemental" ordel-s suggest that the priority doctrine 

may be eroded through the application of ill defined "econornic" considerations and that the 

Director rnay reduce the measure of a water user's decree to "needed water." Ostensibly, the 

water right that is not needed is waste under this idea (which is disputed by the SWC). 

The reference to "optimum use" in the Idaho Constitution, Art. XV, Sec. 7 refers to the 

Idaho Water Resource Board's authority to "fortnulate and implement a state water plan for 

optilnuln development of water resources in the public interest." The Board's statutoly autholity 

is limited to formulating and iluplelnenting a colnprehensive state water- plan for "conservation, 

develop~nent, mallagernent and optimum use of all unappropriated water resources and 

waterways of [the] state in the public interest." Id. (emphasis added). Contrary to any other 

assertions, neither the Idaho Water Resource Board, nor the Director, retain the power to re- 

allocate appropriated water in line with "optimal use" or "economic" consideratio~ls. Rather, the 

Board is limited in its econo~nic investigations to only unappropriated waters. See Idaho Code 5 

42-1 734A. To the extent that the prohibition on reallocation of water rights has already been 

discussed, ir?fifj-a, it is wol-thy to note that the Suprerne Court already decided against the idea of 

wielding the doctrine of waste to realign water rights in a n~anner of perceived highest and best 

econornic use in Mal-tiny 1). Wells, 91 Idaho 2 15 (1 966). 

In &1a1-tirzjr, the Cour-t noted that the district coul-t's "conclusion that the best use of the 

water was made of it by the defendant ljunior appropriator-], is imrnaterial and lends no support 

to the judgment. The policy of law against waste or irrigation water cannot be ~nisconstrued or 
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misapplied in such manner as to pennit a junior appropriator to take away the water right of a 

prior appropriator." Id. at 2 1 9. 

With the above in mind, administration of vested water rights does not concern 

"unapp-opriated water." Accordingly, the reference to "optirnum use" of water in the 

constitution and statutes does not provide autho~ity to the Director and waterlnasters to decide 

whether or- not to administer junior priority ground water rights under the auspices that 

distribution to a senior sur-face water right would not represent "optimurn use" of the water. 

The ground~vater users have consistently pointed to Schodde I). T11in Falls, 224 U.S. 107: 

32 S.Ct. 470; 56 L.Ed. 686 (1912), to support the proposition that an adlninistrator may inquire 

into the econolnics of which water user rnay apply water to the best, or "optimal" use, and favor 

that water uses notwithstarlding the ownership of the water or the priority of the water light. 

Schodde was a senior ( 1  889 and 1895) user on the Snalte River having a 1,250 miner's inch 

water right. Between 1903 and 1905, the Twin Falls Land and Water Company built a darn 

(Milner Dam) downstream that raised the water in the river some 40 feet. This rendered the 

upstrearn water- wheels inoperable by flooding the steep channel which had previously drive11 the 

water wheels. The trial court found the prior appropriation doctrine did not allow a senior to tie 

up the entire river and prevent subsequent appropriation by adopting an unreasonable rneans of 

appropsiation. The Court of Appeals affinned, writing that, "the right of the first appropriator, 

exercised within reasonable limits, is respected and enforced. We say within reasonable limits, 

for this right to water, like the right by prior occupancy to mining ground or agsicult~ral land, is 

not unrestricted. It lnust be exercised with reference to the general condition of the country and 

the necessities of the people, and not so to deprive a whole neighborllood or cornn~unity of its 

use and vest an absolute rnonopoly in a single individual." It is to this second sentence the junior 
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users in this case point to bolster their claim that a reasonableness determination outside of the 

decree, rnust be made in a call. The first sentence, requiring the decree be respected and 

enforced, is conveniently ignored. 

The Idaho Supreme Court has. subsequent to Schodde, rnade clear that the investigation 

of reasonableness in Schodde, was limited to the means of diversion and not to the amount of 

water specified in the decree. In A I - ~ C O O S ~  1: Big lVood Ccl~znI Conzpa~zy, 48 Idaho 383, 283 P.2d 

522 (1 929), Big Wood Canal Company built a dam (Magic Darn) that accumulated silt that 

originally had filled the river bed. Each spring this allowed a rush of water down through the 

river channel that washed out the silt remaining in the river bed. The consequence was that the 

river losses between the darn and the senior's downstrearn place of use increased dramatically, 

and the winter stock water would sinlply dissipate into the river bed rather than flow to the 

seniors as it had before. The seniors sued to require Big Wood to rectify what they had done so 

that the water would flow down to the seniors. Big Wood argued that Schodde excused Big 

Wood as a junior user fro111 regarding the downstrean1 senior's water right, much as the junior 

ground water users in this presenl proceeding argue that Sclzodde excuses their depletions to the 

water supplies and injuries they are causing to the SWC senior surface water lights. The Idaho 

Supreme Court made clear that this is a misreading of Sclzoclcle: 

Schodde v. Tvtlilz Flzlls, 224 U.S. 107; 32 S.Ct. 470; 56 L.Ed. 686 is clearly 
distinguishable because therein the interference was not with the water light 
but with the current. In other words, the same anlount of water went to 
Schodde's place as before. Here it is charged that the waters to which the 
respondents are entitled are not available and have been entirely lost and 
diverted and the court so found. 

48 Idaho at 397. 

Thus, the appropriate inquiry here is not whether the seniors in this call have a reasonable 

arnount of water compared to juniors. Instead, the hearing officer  nus st detennine whether the 
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seniors have access to all the water provided for in their rights that absent interference by the 

juniors can be diverted and put to beneficial use. 

ESPA GROUND WATER MODEL 

The Depal-tment's Ground Water Model (ESPAM or "Model") sepresents the best 

available science for determining the effects of ground water diversions and surface water uses 

on the ESPA and hydraulically-connected reaches of the Snake Rives and its tributaries. SlYC 

Order at 7,4[ 33. The Model simulation results al-e suitable for making factual detel-minations on 

which to base conjunctive administration. S T K  Order at 7, 71 32: SI/K Rebzitfal to Brerzdeclce at 

28-33. 

Simulations using the Model show that ground water withdrawals from certain portions 

of the ESPA for ilrigation and other consulnptive purposes cause depletions to the flow of the 

Snake River in the for111 of reduced reach gains or increased read1 losses in various reaches of 

the Snake River including the reach extending from Shelley, Idaho to Millidolta Dam, which 

includes the Amelican Falls Reselvoir. SkVC Order at 7 ,q  3 1 ; SMfC Expert Report 1 1-1, 1 1 -3.? 

Director's Use of Ground Water Model in SWC Order 

The Director used the Model to simulate the effects of curtailment of certain ground 

water rights junior to the surface water lights held by the SWC. STW 01-der at 27-30, fl 123- 

13 1. The Director used the Model to simulate the effects of curtailment of all ground water 

diversions in Water Distlict 120 and 130, which demonstrated that reach gains in the Snake 

River between the Near Blackfoot Gage and the Minidoka Gage would increase over time by a 

total amount of 624,500 acre-feet. Id. at 27-25, 7 123. As demonstrated in the SWC Report, this 

Surfiice JVcltei- Cocilitio~r E.~11er.t Report (Vols. I - IV). prepared by Brockway Engineering, Inc., ERO Resources 
Corp.. and HDR Engineering. Inc. and filed in this matter on September 26. 2007 (hereinafter referred to as "SWC 
Repor?"). 
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water would be divested and used by SWC senior priority surface water rights, as well as other 

senior natural flow and storage water rights in Water District 1 . SWC Report at 1 1-4 to 1 1-8. 

The Director hrther used the Model to simulate the effects of curtaillnent of ground 

water rights having priority dates of Febl-uary 27, 1979 and junior in Water Districts 120 and 

130, which demonstrated that reach gains in the Snake River between the Near Blackfoot Gage 

and the Minidoka Gage would increase by 101,000 acre-feet over time. Id. at 2 5 , l  126. The 

Department's simulation demonstrated that by the end of the fourth year, appr-oximately 60% of 

the water not pumped from the aquifer would return to the rive]-. Id. at 29,a 128. Although the 

Director "baclted-into" a priority date for purposes of administration by using his irnperlnissible 

"total water supply" and "minimurn fill1 supply" approach, it nonetheless demonstrates that 

cur-tailment of junior priority ground water rights would produce water that could be diver-ted and 

used pursuant to thc SWC senior surface water lights, and that ITIOS~ of the depletion would 

accrue to the reach within four years. 

The "Cul-taihnent Scenario" was a sirnilar Model run perfor~ned by IWWRI. SWC 

Repor-t at 1 1 -1 .  The results of this analysis were used to estimate that ground water pumping 

under all rights junior to the SWC surface water rights currently causes depletions in the Near 

Blackfoot to Minidoka reach of the Snake River between 960 and 1 ,I  00 cfs. Id. Based on this 

analysis, about 30% of the increase in reach gains occurs within the first year after curtailment 

and about 50% occurs within the first five years (in the Near Blackfoot to Minidoka reach). Id. 

at 1 1-3. For the Near Blacltfoot to Minidoka reach, the model indicates that reach gain accrual 

after 1, 2, 3, 4, and 20 years from cur-tailment of ground water pumping in the ESPA is about 340 

cfs, 460 cfs. 540 cfs, 600 cfs, and 960 cfs respectively. Id. SWC senior natural flow and storage 
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water rights would benefit due to increased reach gains from the curtail~nent of junior ground 

water pumping. Id. at 1 1-4 to 1 1-5. 

ISSUES 

The SWC raises the following issues with the Director May 2nd Or-der and subsequent 

orders implementing that Order. 

Issue #I :  Snalte River Reach Gains in the Blackfoot to Milner (American Falls) Reach 
Have Declined Due to Ground Water Pumping Which Has Reduced Water 
Availability to Satisfy the SWC Senior Surface Water Rights. 

Ground water in the ESPA is hydraulically connected to the Snake River and tributary 

surface water soul-ces at various places and to varying degrees. May 2 Order* at 5 , 7  23. One of 

the locations at which a direct hydraulic connection exists between the ESPA and the Snalte 

River and its tributaries is in the American Falls area. Id.; SWC Repor-t at 7-5 to 7-6, 7-15 to 7- 

The Director recognized that since "1 999, there has been a significant decrease in the 

reach gains" in the Near Blackfoot to Neeley reach. May 2 Order at 17 ,7  79. While the 

Director ell-oneously attributed this decrease in recent years to "drought" effects, he did 

acknowledge that depletions fro111 ground water pumping "reduces the amount of natural flow" 

and "can also reduce the amount of water in the Snake River that would otherwise be available 

for diversion to stos-age in American Falls Reselvoir." May 2 Order* at IS, 77 82-83. 

The SWC members rely upon Snalte River reach gains in the Near Blackfoot to Milner 

reach of the Snake River. The data for this entire reach (not just Blackfoot to Neeley) 

demonstrate a declining trend in reach gains for the irrigation season which is most pronounced 
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duling the critical months of July and August. SCVC Repo7.t at 7-1 8; Rebz~ttnl to BI-erzdecke at 3- 

5. The July monthly reach gain decline from the 1950-60 average to the low reach gains 

obselved during the 1990s and 2000s is about 107,000 acre-ftlmonth for the Blackfoot to Milner 

reach. Id. The analysis ful-ther shows that the Minidoka to Milner reach of the river is now a 

"losing reach" duling the lniddle and later parts of the il-sigation season. 

These calculated declines con-elate with the declines observed in TFCC's natural flow 

diversions during this period, as well as with declines obselved in ESPA ground water levels. Id. 

at 7-1 9, 7-20: Appendix AO. As gsound water levels declined in the ESPA beginning in the 

1960s, water was induced fi-om the Snalte River losing reaches and discharge to the liver fi-om 

the aquifer was captured fi-om the gaining reaches. SPVC Report at 7-25. Declines in ground 

water levels are not the I-esult of single or multi-year drought periods. Id. at 7-14. Ground water 

pulnping is a rnajor cause of gl-ound water level declines across the ESPA. Id. 

Fui-ther, the "Curtailment Scenario" rnodel run by IWRRI demonstrates that ground water 

pun~ping is a l~lajor cause for decreased Snake Rives reach gains, including a decline of about 

960 to 1 ,I 00 cfs in the Blackfoot to Minidoka reach. SWC Report at 7-20. Although decreases 

in incidental recharge have irnpacted I-each gains, ground water pumping for ilrigation is the 

largest source of depletion to the comnlon water supply in the ESPA and is causing severe 

declines in ground water levels and Snake River natural flow. Id. at 7-27. Consequently, the 

reduced reach gains in the Amel-ican Falls reach have irnpacted the water availability for the 

SWC senior natural flow and storage water sights. Id. at 7-16 to 7-23; Exhibit B. 
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Issue #2: Out-of-Priority Diversions by Hydraulically Connected Junior Priority 
Ground Water Rights Injure SWC Senior Surface Water Ri~hts .  

Ailany 2 Order- 
p. 1 9 , l  88 
p. 43,qq 45,45 

Ground water pumping under hydraulically connected junior priority rights in the ESPA 

has impacted the Coalition members' senior natural flow and storage water rights to the Snake 

Rives in two ways. First, since ground water pumping incl-eases losses of natural flow in the 

losing reach above Blackfoot, less water is available to flow past Blackfoot for the Coalitiorl 

members' water rights. S l K  Report at 7-22. Second, reduced reach gains in the Blackfoot to 

Milner reach reduce water availability for the Coalition members' scnior storage and natural 

flow rights. Id. at 7-22, 23. The reduction in water supply diminishes and injures the SWC 

senior water lights. Exhibit B, see also, SJVC Report at 8-1 to 8-21. 

Idaho's constitution and water distribution statutes require senior water rights to be 

satisfied prior to junior water rights. See Art. XV, $ 3 Idaho Const.; I.C. $ 42-602, 607. Idaho's 

Ground Water Act fi~r-ther authorizes the Director to deem ground water unavailable to fill 

ground water rights "if withdrawal therefsorn of the amount called for by such right would affect, 

contrary to the declared policy of this act, the present or future use of any vrior surface or ground 

water right." I.C. $ 42-237a.g (emphasis added). Finally, the Department's CMRs require 

administration of junior ground water rights that injure senior surface water rights. Rule 40. 

The CMRs define rnaterial injury as the "[hlindrance to or impact upon the exercise of a 

water right caused by the use of water by another person as deter~nined in accordance with Idaho 

Law, as set for-th in Rule 42." Rule 10.14 (emphasis added). Reducing the alnount of water that 

would otherwise be diverted and used pur-suant to a senior water right is a "hindrance to or 

impact upon the exercise" of that water right. 
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The Idaho Supreme Cour-t has plainly held that "to diminish one's priority works a11 

undeniable injury to that water right holder." Je11lii12~ 11. Stclte Dept. of Water Resoz~rces, 103 

Idaho 384, 388 (1982). Moreover, in AFRD #2 the Court further held that the "presumption 

under Idaho law is that the senior is entitled to his decreed water right". 154 P.3d at 449. 

Therefore, junior water right holders (surface or ground) have no right to take water that would 

otherwise be used undel- a senior right, unless they can prove by "clear and convincing evidence" 

that their diversion would not "injure" the senior right. &foe v. t1'al-ger, 10 Ida110 302, 303-04 

( 1  904); Jos s ly~  11. Dab,  15 Idaho 137. 149; Clzrztlirz v. Ccrrter-, 88 Idaho 179, 186 (1 964); AFRD 

#2, 154 P.3d at 449. 

Contrary to the Director's statements and irnplicatiorls in the order, injury to a water right 

is not conditioned upon water "shortage" to a particular field. Mny 2 Ordei* at 25, n] 1 15-1 16. 

In other words. a senior water right holder does not have to wait and watch his field burn up 

before he can make a call or before an injury to his water right occurs. Such an "after-the fact" 

deterlnination runs counter to Idaho's prior appropriation doctiine and would usurp the puspose 

of timely administration. Divesting water out-of-priority, to the detrirnerlt of a senior right that 

could have otherwise divested and used that water, is the "injury" that the Director and 

waterlnasters are obligated to prevent under the law. 

In this rnatter the Director failed to recognize the "injury" to SWC rnernbers caused by 

hydraulically connected junior priority ground water rights. As explained in detail below, the 

Director's use of a "total water supply", "full headgate delivery", and "minimu~n full supply" 

criteria failed to distribute water according the SWC water riphts. The result is that the ongoing 

"injury" caused by junior- priority ground water pumping was essentially disregarded. 
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As explained in the SWC Report, ground water pumping reduces reach gains in the 

American Falls reach, the water supply for the SWC senior natural flow and storage water rights. 

S J K  Report at 7-20 to 7-23. This reduction in water supply reduces the amount of water that 

could otherwise be diverted and used. hence it "diminishes" the priority, or injures the SWC 

senior surface water lights. But for these reduced reach gains, such as in 2007, the SWC could 

have diverted and used that water uncler their senior surface water rights. Exhibit B. The 

following are some additional examples of the injury to the SWC's senior water rights. 

First, junior priority ground water pumping reduces the water available, particularly in 

the critical months of July to September, that could be diverted and used under TFCC's (3,000 

cfs) and NSCC's (400 cfs) 1900 water rights. Over the last two decades TFCC daily natural 

flow diversions have decreased by allnost 1,000 cfs in July and August dropping as low as 1,300 

to 1,400 cfs in 2004. SJW Report at 8-8. Other daily flow graphs show that sharp declines in 

TFCC natural flow diversions are occul-ring during most years since 1992. SWC Report at 

Appendix AT. Consequently, TFCC is forced to use storage water earlier and in greater a~nounts 

to ~nalte up for the lack of natural flow. TFCC was also forced to reduce deliveries to its 

shareholders during the inigation season, such as in 1992, 1994, 1996, 2001 to 2005, and 2007. 

SWC Repoi-t at 8-9; Exhibit A; and ~iffidczvit of' Viizce Albe~di  (at Exhibit B). 

NSCC's natural flow diversions have si~nilarly declined due to decreased reach gains. 

S K  Report at 8-1 0 to 8-12. NSCC's mid-season (July and August) total and natural flow 

diversions have declined fi-om the 1960s and 1970s to the last two decades. Id. at 8-1 2. The 

number of days per year during dry conditions when NSCC is able to meet irrigation 

requirements using only its natural flow rights has declined by an average of 15 days based on a 

cornparison of similar years. Id. With a less reliable natural flow supply, NSCC is forced to use 
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Inore reservoir storage earlier in the season leaving less storage available later in the year and 

less carryover storage for future dry years. Id. The Director's use of a "total water supply" 

approach allowed him to ignore the injury to NSCC's individual water rights, including its 400 

cfs (1 900) water right, since NSCC is forced to make up the injury to this water right every year 

with its storage water. 

Similar to NSCC's earlier and increased use of storage water due to reduced reach gains, 

other SWC members are also suffering reduced natural flow diversions under their water lights. 

Data for AFRD #2, BID, and MID demonstrate that all three entities have suffered fewer days 

per year when natural flow diversions are sufficient to meet irrigation demands without using 

storage water. SFVC Report at 8-1 5 to 8-1 8. In addition, natural flow diversions for these entities 

have decreased in average and dry years post-1990 compared to similar years prior to 1962. Id. 

Milner's natural flow diversions have also declined, up to 50%. Id. at 8-1 9. Finally, A&B's 

natural flow diversions have declined by up to 30%. Id. at 8-20. Reduced storage fill in 

American Falls Reservoir has also injured these members' storage water rights. Id. at 8-3 to 8-4. 

The reduced reach gains and natural flow diversions have forced the SWC to increase 

their use of storage supplies, which in turn reduces carryover and the ability of those storage 

rights to fill the next year. See Exhibit B; SWC Repor-t at ES-13; 7-21 to 7-23; 11 -4 to 11 -8. The 

depleted natural flow conditions force SWC rnernbers to "self-mitigate" by exhausting storage 

supplies to make up for the injury to their natural flow rights. In turn, this reduces reliability in 

water supplies for the SWC in future years, especially under drought conditions. The SWC did 

not acquire storage water rights to mitigate for injuries caused by pu~nping under junior priority 

ground water rights. 
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Finally, due to the injury to their senior water rights, SWC members are forced to reduce 

deliveries to their shareholders and landowners and rent additional water fiom the Water District 

1 rental pool, as was done in 2007. See Exhibit B (Afjdc~vits ~fL~ynr? Har-nzo~?. Ted Diehl, and 

I/ir?ce Alber-di). For example, in 2007, AFRD #2, NSCC, and TFCC were all forced to reduce 

delivelies to their landowners and shareholders. Id. Deliveries have also been reduced in pl-ior 

years as well. Exhibit A. TFCC also rented 40,000 acre-feet from the Water Distlict 1 in 2007 

because it had no assurance that any mitigation water would be provided during the ii~igation 

season (which in fact tulned out to be the case as established by the process created under the 

Ma?? 2 01-der). The Director's failure to recognize injury to the Coalition's senior water rights 

unlawfully forces the SWC to bear the risk of ullcertainty when the future water supply and 

denland is unknown. Therefore, the SWC lnust acquil-e additional supplies and cut back on 

deliveries to operate conservatively in the face of this uncertainty. Accordingly, the SWC has 

suffered and will continue to suffer injury to their senior surface water rights by reason ofjunior 

priol-ity ground water pumping. 

Although "shortage" is not the defined standard for injury to a water right in Idaho, the 

SWC have further demonstrated "water shortages" due to a lack of col~junctive administration 

the past three years. The infonnation provided to the Director in 2005 and the affidavits of the 

managel-s submitted in June 2007 plainly delnonstrate that SWC landowners and shal-eholders 

have endured water shortages on their projects. Exhibits A, B. In addition, Chapter 10 of the 

SWC Report provides a colnprehensive review of water shortages based upon the calculated 

il-sigation diversion requirelnent for each SWC member project. See SJVC Report at 10-1 to 10- 

12. Finally, the 2007 JYater Srrppl~i Assessr71el?t provides a~lalysis into the predicted shortages for 

the SWC in 2007. Exhibit C. 
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Issue #3: Storage Water Rights are Independent Property Rights and Represent 
Primary Sources of Water Supply for SWC Entities. 

Many 2 Order- 
p. 14 ,167  
p. 16 ,172  
p. 34, 1 16 

The Director's characterization of storage water rights as "supple~nental" water lights for 

all Coalition lnernbers fails to recognize that for some entities storage water provides a "primary" 

source of water supply, particularly in dry year-s. For SWC members with more junior priority 

natural flow water rights. such as AFRD #2, A&B, BID, MID, Milner, and NSCC, storage water 

represents a prinlary supply of watel- for their projects, particularly in dry water years, and can 

even consist of 100% of the water supply in certain years. See Exhibit A (diversion data 1990- 

2004 submitted to Director in this pl-oceeding in eal-ly 2005, note Milner did not divert any 

natural flow under its senior surface water rights in 2004)~. 

Idaho's water distribution statutes and CMRs do not allow the Director or- water~naster to 

treat storage rights any differently fi-orn natural flow water rights for pul-poses of administration. 

Importantly, Section 42-607 does not distinguish storage water rights from natural flow rights. 

The CMRs define a water right as "the legal right to divert and use or to protect in place the 

public waters of the state of Idaho where such right is evidenced by a decree, a pennit or license 

issued by the Department, a beneficial or constitutional use right or a right based on federal law." 

Rule 10.25. No distinction is made between natural flow and storage water rights. All of the 

storage water rights held by the SWC have been previously decreed or licensed (nominal legal 

title in the name of the USBR). n/Iciji 2 Order at 15, ql 68. 

Information in Exhibit A was extracted from the Petifior7el.s ' Joillt Resj~o~r.se to Di~.ector's Feb~-lrary 14, 2005 
Reque.vt~fo1-117fi)1-1~i~1tio1r filed on March 15. 2005 and as amended on March 18: 2005. 
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Whereas junior water rigllt holders cannot take water from senior natural flow water 

rights, the same applies to senior storage water lights. That is, storage water rights are 

independent vested property rights entitled to recognition and protection in water right 

administration. Accordingly, the SWC storage water rights, as sepasate water rights, are entitled 

to protection from interference by junior priol-ity ground water rights. Although the Director 

recognizes the fact that ground water depletions can seduce the amount of water that would 

othenvise be available to fill storage water rights (p. 18,'ff 83), he failed to analyze the storage 

water rights separately for pusposes of conjunctive administration. 

Whereas pumping under junior pliority ground water rights reduces Snake River reach 

gains, it also reduces the anlount of water that is tributaly to and that fills senior storage water 

rights, including the SWC storage rights at Ameiican Falls Reservoir. The consequences for 

failing to recognize storage water rights for administration, coupled with reduced reach gains 

caused by ground water pumping under junior ~ights,  injures those rights and reduces the 

reliability of fill in the storage water system in Water District 1 .  SkVC Repot-t at 7-21, 1 1-1 to 1 I - 

S; Exhibit B. 

Since the Director did not analyze storage water I-ights separately for purposes of 

conjunctive administration his ordei- and application of the CMRs is en-oneous and unlawhl. 

Issue #4: The Director Wrongly Determined lnjury Based Upon a Total Water Supply 
Analysis ("Full Headgate Delivery" and "Minimum Full Supply" criteria) 
Instead of Administering Pursuant to the SWC's Water Rights as Required 
by Idaho Law. 
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Under Idaho law, watennasters distribute water to and administer water rights: 

It shall be the duty of said watermasters to distribute the waters of the public 
stream, streams, or water supply . . . according to the prior rights or each 
respectively, and to shut and fasten . . . facilities for diversion of water fsom 
such stream, streams, or water supply, when in times of scarcity it is necessary 
so to do in order to supply the prior rights of others in such stream or water 
supply . . . 

Idaho Code $42-607 (emphasis added). 

01. Responding to a Delivery Call. When a delivery call is made by 
the holder of a senior-priority water right . . . and upon a 'rinding by the 
Director as provided in Rule 42 that mate~ial injury is occuning. the Director, 
through the watennaster, shall: 

a. Regulate the diversion and use of watel- in accordance with the 
priorities of rights of the various surface or ground water usel-s whose rights 
are included within the district . . . 

02. Regulation of Uses of Water by Watermaster. The Director, 
through the waten~~aster,  shall regulate use of water within the water district 
pursuant to Idaho law and the priorities of water lights as provided in Section 
42-604, Idaho Code . . . 

e. Under the direction of the Department, watennasters of separate water 
districts shall cooperate and reciprocate in assisting each other in assuring that 
diversio~l and use of water under water rights is administered in a rnanner to 
assure protection of senior-priority water rights provided the I-elative priorities 
of the water rights within the separate water districts have been adjudicated. 

CMR Rule 40 (emphasis added). 

In the Ma-y 2 Order, the Director failed to properly distribute water to the Coalition's 

rne~nbers decreed senior water rights as required by the law. Instead, the Director used criteria 

other than the water rights to determine how to administer hydraulically connected junior priority 

gsound water rights. This unauthorized approach to administration finds no support in the 

statutes or rules governing water distribution and should be rejected. 
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a. "Total Water Supply" Approach 

First, the Director analyzed the Coalition members' "total water supply" to detennine 

whether or not adrninistration of junior priority water lights was necessary. The Director 

attempted to justify his approach as follows: 

45. Based upon the Idaho Constitution, Idaho Code, the Conjunctive 
Management Rules, and decisions by Idaho coul-ts, in conjunction with the 
reasoning established by the Colorado Supreme Court in Fellhaz~er-, it is clear 
that i n i u l ~  to senior prior it^ surface water lights by diversion and use of junior 
priority ground water lights occurs when diversion under the junior rights 
intercept a sufficient quantity of water to intelfere with the exercise of the 
senior primary and supplemental water r i ~ h t s  for the authorized beneficial use. 

45. Whether the senior priority water lights held by or for the benefit 
of lllelnbers of the Surface Water Coalition are injured depends in large part on 
the total supply of water needed for the beneficial uses authorized under the 
water lights held by members of the Surface Water Coalition and available 
from both natural flow and reservoir storage combined. . . . 

M q i  2 Order at 42-43,1]1]45,48 (emphasis added). 

Nothing in Idaho's constitution, water code, or- CMRs allows the Director to arbitrarily 

combine a senior's water lights for pusposes of administration. Idaho Code 5 42-607 does not 

condition water distribution based upon a senior's "total water supply", it requires administration 

pursuant to individual water rights. If the Director's "total water supply" approach was legal, 

junior surface water right holders would be able to demand that seniors with storage water use 

that storage at any time so that natural flow could be made available for use under the junior's 

natural flow lights. Such an approach is not used in surface water right administration and there 

is no legal justification to apply it in conjunctive administration of hydraulically connected 

ground water rights. Since the "combined total supply" method fails to give effect to the 

individual water lights held by the SWC it must be rejected. 
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The Director further created a false example to justify his action by claiming that treating 

the SWC's natural flow and storage rights separately would lead to the cul-tailment of junior 

ground water rights anytime a senior's ~latural flow rights were curtailed but the reservoirs were 

full or when the reservoir space did not fill but the senior's natural flow rights were completely 

satisfied. Id. at 43, '1[ 48. If a senior's natural flow sight is not satisfied due to low runoff 

conditions, drought, or diversions by upstream seniors, that does not autolnatically mean junior 

priority ground water rights are subject to curtailment. In addition, if the storage water rights due 

not fill by reason of a low snow-pack 01- il-sigation demand by upstream senior natural flow 

rights, that does not autolnatically mean junior ground water rights are subject to curtailment. 

Accordingly, the Director's attempted justification fails. 

The Director then explained that either outcome under this false example would run 

counter to the "full economic development of underground water resources in Idaho Code S 42- 

226". Id. Contrary to the Director's insinuation, Idaho's Ground Water Act does not apply to 

any water lights, including surface water rights, acquired prior to 1951. I.C. $ 42-226 ("This act 

shall not affect the lights to the use of ground watcr in this state acquired before its enactment."); 

Mlissel- I,. Higginsorz, 125 Idaho 392, 396 (1  994) (holding Act did not apply to senior surface 

water rights in Water District 3 6 - ~ ) . ~  The Department, through the CMRs, has no authority to 

"boostrap" provisions of the Ground Water Act into applying to pre-195 1 water rights. See 

Roeder Holding LLC v. Board of Equnlircrtiorz of'ilrlcr Cozlrzty, 136 Idaho 809, 81 3-1 4 (2001) 

("an administrative agency lnay not, under the guise of a regulation, substitute its judgment for 

that of the legislature or exercise its sublegislative power powers to ~nodify, alter, enlarge or 

'' S L ~  rrlso. SRBA Court's decision in Orrler- or7 Cross A/lofior~s.fol- Szllizmniy J~~lgignzer7t (Fifth Jud. Dist., Twin Falls 
Cou~lty District Court: 111 Re: SRBA: Subcase No. 91-00005, July 2: 2001) (i;Ij~~~ir7-J.Tii~le 5 Or-&I-") at 27 ("Idaho's 
groundwater management statutes. 1.C. $ 42-226 et seq.. do not apply to water rights with priorities earlier than 
195 1 ."). 
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dilninish pl-ovisions of a legislative act that is being administered"). Accordingly, the "full 

econolnic develop~nent of underground resources" provision in the Ground Water Act cannot be 

used to limit or condition adnlinistration of the SWC pre-195 1 surface water rights, such as in 

the lnanner suggested by the Director in the Mnji 2 Order. 

Junior priority ground water rights are subject to curtailnlent when their diversion 

interferes with and depletes water that would othervise satisfy a senior natural flow or storage 

water right. If diversions by junior ground water rights deplete reach gains that would othe~wise 

be diverted and used pursuant to the SWC's senior natural flow rights, that results in injury to 

those natural flow rights. If diversions by junior ground water lights reduce the fill of senior 

storage water rights, that too results in injury to those storage water rights. 

Each water right, no rnatter if it is a natural flow or storage right, is entitled to pr-otection 

fi-on1 injury caused by junior priority ground water rights. The Director's "total water supply" 

concept eviscerates any proper analysis regarding the effect junior ground water rights have on 

the Coalition members' individual water rights. Consequently, SWC members are forced to 

"self-mitigate" for the injulies to their natural flow sights by using more storage water, renting 

additional water, or reducing deliveries to their shareholders and landowners. 

Notably, the Director never recognizes the injuly caused to NSCC's 400 cfs 1900 natural 

flow right. Punlping under junior ground water rights reduces Snalte River reach gains dul-ing 

the nliddle of the in-igation season injuring NSCC's 400 cfs natural flow right. Although NSCC 

could divert and use 400 cfs during the in-igation season, it is instead forced to use storage water 

to make up for that injury to its natural flow right by using additional storage water. The 

Director's "combined use" theol-y forces SWC lnernbers like NSCC to "self-mitigate" under such 
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circumstances. Idaho law does not require a senior to mitigate for i~ljuries caused by juniors, yet 

the Director's "total water supply" approach has just that effect on senior water right holders. 

To the extent Rule 42.g was used to create or justify the "total water supply" approach, 

the Director's application of the rule was unconstitutional and contrary to Idaho's water 

distribution statutes. 

b. "Full Headgate Delivery" 

Apart fi-om the "total water supply" approach: the Director also created a "full headgate 

delivery" criteria to determine whether or not the Coalition members were being injured by 

junior pl-iority ground water rights. Again, nothing in the Idaho's water distribution statutes or 

the CMRs pl-ovide for adlninistration to an entity's "full headgate delivery". The Director 

analyzed prior diversion data to determine when the Coalition rne~nbers made "fill1 headgate 

deliveries" under each member's combined "natural flow water rights and storage I-eleases." 

01-del- at 19, q/ 89. This lnethod continued the el-soneous "total colnbined water supply" under the 

senior natural flow and storage rights for purposes of adlninistration and failed to recognize the 

individual water rights held by the SWC. The criteria ful-ther i~nproperly assumes that if a 

Coalition lnernber can deliver a "full headgate delivery" to its lalldowners or shal-eholders then 

there is no injury to the senior surface water light. In other words, if a senior water right holder 

is forced to exhaust all storage water supplies due to reduced natural flow in the river but can still 

rnalce a "fill1 headgate delivery" then no injul-y occurs. This example illustrates the en-ors in the 

Director's method. 

If juniol- priority ground water right holders can reduce and injure a senior's natural flow 

water right, that "injury" is ignored provided the senior can make a "full headgate delivery" 

using his own storage water (or rented watel-). As stated above, Section 42-607 and the CMRs 
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require the Director to determine whether junior priority ground water rights ar-e injuring senior 

surface water rights, not some newly created definition that disregards the water rights and looks 

to a "total combined water supply" or "full headgate deliveiy" definition. 

While the Director created a "full headgate delivery" standard in the May 2 Order., the 

Director subsequently failed to enforce it against junior priority ground water rights. For 

example, in 2007, AFRD #2, NSCC, and TFCC were forced to deliver less than the Director's 

defined ""full heactgate delivery". Exhibit B (Afidc~vits qfHc1nnor.1, Dielzl, and Alber-di). 

Accol-dingly. these entities were injured, even under the Director's created criteria. Despite the 

reduced deliveries to those landowners and shareholders, the Director did not order any 

curtailment of junior priority ground water lights in 2007 and no mitigation water was ordered to 

be provided during the in-igation season either. Consequently, the "full headgate delivery" 

criteria was not honored. 

c. "Minimum Full Supply" 

Finally, the Director en-oneously used the "total water supply" and "full headgate 

dclivery" criteria to arrive at the least amount of water each Coalition member was entitled to 

divert for purposes of conjunctive administration, or what is coined the "minimum full supply". 

Again, siinilar to the above criteria, the "minimum full supply" is not a tenn or analysis provided 

for anywhere in statutes or  the CMRs. The Director's "minimum full supply" does not represent 

what the Coalition members can divert and beneficially use under their water lights. Instead, the 

"rninirnum full supply" represents the "minirnurn amount of combined natural flow and storage 

releases diverted recently that provided for fill1 headgate deliveries, recognizing that climatic 

growing conditions do affect the rnini~nurn amount of water needed and such effects can be 

signifjcant." Order- at 20, '1/ 91. This approach unlawfully limited senior surface water rights to a 
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L L ~ n i n i r n ~ ~ n ~ "  use, but at the same time autholized jurlior priolity ground water rights to divest and 

use their full water lights. - The prior appropriation doctrine does not allow juniors to pump their 

maximum sight while seniors are cut to a bare minimum. 

The "minimum fill1 supply" is significantly lower- than historical diversions and does not 

even provide the histolical average arnount that the SWC has diverted and used under its water 

lights. SPVC Report at 8-6, 5-22 (Table 8-11. For example, SWC total diver-sions have exceeded 

the Director's "minimum full supply" for 40 of the last 45 years of record. Id. Water has been 

consistently distributed to the SWC's natural flow and storage water rights by the Water Dist~ict 

1 Watennaster during this time. 11-1 addition to failing to provide sufficient water to meet the 

SWC water lights, the "minimum full supply" does not provide for the actual irrigation 

requirements of the SWC projects either. S J K  Report at 8-4; 9-1 to 9-2, Exhibits B, C. 

The Director later recognized that the "minimuln full supply" was not the lnaxi~nurn 

alnou~lt of water that could be diverted and used by the SWC: 

The Director determined that 1995 was the lnost recent year that the members 
of Surface Water Coalition received a water supply sufficient for the beneficial 
uses made under the respective sights, and based on available infor~nation, 
used the amounts of water diverted during the 1995 inigation season as 
measures of the quantities of water needed for current conditions (herein 
tenned "minimum full water supply"), while recognizing that amounts of water 
up to the rnaxilnurn quantities authorized by the water rights held by or for the 
benefit of the Coalition could be demanded upon a showing of need. To date, 
the Surface Water Coalition has not shown such need. 

See 5'" Szpp. Ot-del* at 6 ,  n. 3 (May 23, 2007). 

A well-established history of diversion data in Water District 1 plainly establishes that 

the SWC has "needed" and used water up to the quantities stated on their decreed senior surface 

water rights. SWC Report at 8-1 through 8-2 1;  Exhibit B. While the irrigation diversion 

requirement varies by month and year, the cornprehensive analysis provided in the SI/VC Report 
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further demonstrates that the SWC's "needs" are more than the "minimum full supply" set forth 

in the May 2 Order.. See SWC Report at 9-1 through 9-91 Exhibit C (2007 Water Supply 

Assessment at 16-20). Moreover, since the Director's "minimum full supply" for the SWC 

(2.893 MAF) was determined by using the year (1995) with the lowest total irrigation diversion 

I-equirernent in the last 17, the number vastly u~~derestinlates SWC water requirements during all 

other years, particularly during hot and dry years like 2007. Id. at 9-8. 

For example, using the Director's "minirnum full supply" fbr a high diversion 

requirement year like 2001 (3.565 MAF) would result in an under prediction of the SWC's water 

"needs" by allnost 670,000 acre-feet. Id. The difference between irrigation diversion 

requirelnents for hot and dry years and the 1995 cool wet year is up to 30 percent for individual 

SWC members. Id. at 9-9, 9-13 through 9-1 9. Information subnlitted to the Director in April 

and June of this year plainly demonstrated that 1995 was not representative of 2007 water supply 

conditions, which was forecasted and turned out to be a hot and dry year. Exhibits B, C. Indeed, 

the SWC managers testified that water demands on their projects were likely to be high in 2007 

due to high temperatures and low precipitation. Id. Weekly water reports from Water District 1 

further de~nonstrated that as of mid-June, 2007 was tracking 2001, another hot and dry year. 

Exhibit B (see Exhibit C to Alber-di AfJidc~vit). 

Accordingly, the Director's "minimum full supply" criteria does not represent what can 

be diverted and used under the SWC water rights and does not represent inigation diversion 

requirements for all years and all conditions. Consequently, the Director improperly reduced the 

Coalition members' water rights to an arbitrary "minin~un~" of a combined diversion of natural 

flow and storage releases for purposes of conjunctive administration. Idaho law does not 
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authorize the Director's unprecedented approach to water right administration, therefore it should 

be rejected. 

Issue #5: The Director Improperly Used Diversions From A Single Year (1995) (the 
lowest consumptive use year in the last 17) to Determine the SWC's 
"minimum full supply". 

The Director arbitrarily used total diversion data from one year (1 995) to define the 

Coalition members' "minimum full supply" for purposes of conjunctive adnlinistration in any 

year. Altl~ough the Director acknowledged that "climatic growing conditions do affect the 

minimum amount of water needed and sucll effects can be significant", he disregarded the actual 

climatic conditions in 1995, which was one of the coldest and wettest years on record in the last 

17 years. See SJVC Rcpoi-t at Appendix V (annul precipitation data at various gages in the Snake 

River Basin). 

The result is the Director consciously used the year in which the Coalition members had 

the lowest irrigation diversioll requirenlent in the past 17 years. See SJK Repoi-/ at 9-1 2 through 

9-1 9; see also, Table 5 of Spronk Water Engineers Expel-t Repost (identifying 1995 as the 

nlinilnulli annual weighted average crop issigation requirements for all SWC rnelnbers for the 

years 1990 to 2006). Stated another way, 1995 was the year with the least demand for water 

across the SWC issigation projects. 

Consequently, this "minirnum" number is not representative of what the Coalition is 

authorized to divert and beneficially use under its water sights and does not even represent the 

Coalition's average, or maxirnum irrigation diversion requirements. See SWC Report 9-1 3 to 9- 

19; Exhibit C. By using the year with the lowest inigation diversion requirement since 1990, the 
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Director's "minimum full supply" drastically underesti~nates the Coalition's irrigation diversion 

requirements, particularly in years when it is hot and dry, such as 2007. Contrary to Idaho law, 

the senior water right holder is then left to shoulder the burden of the Director's error and endure 

injury while juniors receive the benefit and are authorized to divest their full or maxirnum water 

right. 

Chapter 9 of the SWC 1iepo1-t provides a comprehensive analysis of the Coalition 

members' inigation diversion I-equirernents. SWC Report at 9-1 through 9-9. An additional 

analysis was prepared and provided to the Director in April, 2007. Exhibit C. The Director 

failed to account for variability between diffel-ent months and years across the inigation seasons 

when inigation diversion requirements are higher than 1995. Id. at 9-1. The Director did not 

estimate actual crop ET, effective precipitation during the imgation season and field and 

conveyance losses on a month-by-month and annual basis. Id Consequently, the Director's 

lnethod is not reflective of commonly-recognized procedures and standards for determining 

in-igation diversion requirements, is contrary to IDWR7s own guidelines on the subject, and does 

not addl-ess the related provisions in Rule 42.1 .d. Id at 9-2, 3 .  

Importantly, the Director's use of 1995 as a measure of the "minimum full supply", 

colnpletely ignored prior Department practice and guidelines used to estimate irrigation 

diversion requirements. Id. at 9-5 to 9-6. The Director's approach disregarded actual crop ET 

and conveyance and farm distribution losses. Id. Consequently, in years like 2007 with high 

water dernands, the 1995 "mini~num full supply" is not reflective of the SWC irrigation diversion 

requirements. For example, although the total 2007 diversions for AFRD #2 and NSCC 

exceeded their designated "lninimum full supply" set by the Director, both entities reduced 

deliveries to their water users this year. Exhibit B. AFRD #2 and NSCC did not have full water 
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supplies to meet their "full headgate delivery" criteria, yet they still exceeded the "minimum full 

supply" because of high water demand in the hot and dry conditions. Accordingly, 1995's 

diversion data had no application to what was needed and what could have been diverted and 

used under the SWC's senior surface water rights in 2007. 

The Director's use of "I 995" as the signature year fol- pulposes of conjunctive 

management is not supported and forces the senior to suffel- injury fol- the error in subsequent 

years. The Coalition's inigation diversion requirernents vary based upon a number of conditions 

that should be taken into account. SpVC Report at 9-1 to 9-9, Exhibit C. Since the Director's 

approach is not justified by either the law or the standards used to determine irrigation diversion 

requirernents, it should be rejected. 

Issue #6: The ESPA is Not in "Dynamic Equilibrium". 

May 2 Order- 
p. 17, 18, ¶ 80 

111 seeking to justify continued depletions to ESPA aquifer levels and Snake River reach 

gains, the Director en-oneously relied upon the "Base Case Scenario" to claim the ESPA is in 

''dynamic equiliblium" and that "ground water depletions are not the cause of the declines in 

measured reach gains between the Near Blackfoot and the Neeley Gage since 1999." May 2 

Order at 17-1 8, 1 8 0 .  

As described in the SPVC Report, the "Base Case Scenario" overestilnated the state of 

continued recharge to the aquifer as well as underestimated the remaining effect of ground water 

depletions on the Snake River reaches, particularly in the Blackfoot to Minidoka reach. SWC 

Report at 7-23,24. Ground water level data plainly demonstrates that declining trends in aquifer 

levels al-e beconling stronger over the last two decades and continued on past 2002. Id. at 7-54 to 
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7-57. Reach gain data also deinonstrates a declining trend continuing past 2002. Id. at 7-77 to 7- 

The SkVC Report provides an additional model 1-un that demonstrates additional declines 

in gound water levels and reach gains are likely to occur in the future if ground water pumping 

continues at cu~rellt rates and incidental recharge continues to decline. SWC Report at 7-24, 

Appendix AP. Moreover, a repost completed by R.D. Schmidt in 2005 ful-ther deinonstrates that 

the effect of ground water pumping under junior lights and additional reductions in Snake River 

reach gains has yet to be fully realized. Appendix AQ 

Issue #7: The Director Wrongly Determined the SWC Entities' "Reasonable 
Carryover" Storage Amounts. 

"Reasonable carryover storage", a concept created by the CMRs, is part of the Rule 42 

factors the Director considers in detei~nining whether a senior water light holder is "suffering 

material injury". See Rule 42.g. That rule states in pai-t as follows: 

[Tlhe holder of a surface water storage light shall be entitled to maintain a 
reasonable amount of carry-over storage to assure water supplies fol- future dry 
years. In detennining a reasonable amount of carry-over storage water, the 
Director shall consider the average annual rate of fill of storage resewoil-s and 
the average annual cany-over for prior comparable water conditions and the 
projected water supply for the system. 

Rule 42.g. This subjective detennination by the Director as to what constitutes a "reasonable 

cal-syover storage" places in jeopardy the SWC's vested property right interest in its stored water. 

See U~zited Strrtes v. Pioneer In-. Dist., 144 Idaho 106, 157 P.3d 600 (2007); see also AFRD#2, 

154 P.3d at 449 ("One may acquire storage water rights and receive a vested priolity date and 

quantity, just as with any other water right) (citing I.C. S 42-202). 
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The Idaho Supreme Court has long held that once water is stored, it is a propel-ty right of 

the party entitled to store it. See Salnzo71 River Canal Co. v. District Coz~rt of the Eleventh 

Jzrdicial District in a71d.for- T~ssin Fcrlls Cozrrzty, et. al., 38 Idaho 377, 386, 221 P. 135, 138 (1 923). 

In Rcryl v. Sal17101z River Ca17al Co., 66 Idaho 199, 157 P.2d 76 (1 945), the Cour-t recognized the 

right to canyover storage: 

The right to cany or hold over water for distribution in succeeding seasons 
according to the quantities contributed, i.e., portions of live storage individual 
inigation or-ganizations were entitled to in any given year but not drawn out by 
the111 for their members, has twice been approved by this Court. 

66 Idaho at 203-04 & 206, 157 P.2d at 78 & 79 (emphasis added). 

In fact, the Court recogrlized that it is in tirnes of shortage that this carryover water is 

most needed and that the "economy" of the storage right holder will increase the future benefit 

he may be able to receive. Id. ("it is in the years the reservoirs do not fill that the held-over 

water is rnost needed, those contributing reap the advantage of their previous economy"). 

Finally, the Rcyl COLII-t e~nphasized the nature of a stor-age water right: 

There is a fitndarnental difference with I-egard to the diversion and use of water 
fi-om a flowing strearn and a reservoir. In a stream if a user does not take out 
his water, it may be divested by the other- appropriators, because othelwise it 
flows on and is dissipated. But the very purpose of storage is to retain and 
hold for subsequent use, direct or augmentary, hence retention is not of itself 
illegal nor does it deprive the user of the right to continue to hold .... Storecl 
water haviizg beeiz divertedfiont aizd taken out of tlze izatziral strermls is izo 
loizger. pzrblic wcrter. 

Id. at 208, 157 P.2d at 80 (emphasis added). 

The uncertainties that water users face from one irrigation season to the next, particularly 

in an arid state like Idaho, dernand that inigation entities, such as the SWC, guard against 

potential, and liltely, shortages in succeeding years. 

Water decrees adjudicating the extent of appropriators' rights would be of no 
effect, and . . . would be an idle thing; for ~vlzat tlze frrrnter izeeds tlzi.syear jor 
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tlzeproper irrigation oflzis crops utay be too ~itzrclz or too little for tlze 
cortzirzg year. A contract for a specific amount no more warrants or 
encourages wasteful use than does a judicial decree or State Engineer's pennit. 
Tlzepossibility that tlze settler ntay izot at all ti~izes be able to zrse tlze 
1iznxi11z urn of lzis available riglzt, wlzetlzer szrch riglzt be acquired by 
appropriatio~z or by corttruct, is witlzozrt sig~zificance. ... If the settler's light is 
barely sufficient for his needs in the ordinary years and in the absence of 
mishaps, manifestly he must suffer loss when the run-off falls below the 
average, or when, through accidents to the system, there is pal-tial or temporary 
loss of the use of water, 01- when. because of light precipitation and other 
weather conditions, the need of water is unusually large. . . . So far as I am 
aware, it has rzever bee11 lzeld or conterzded tlzat irz ~zakiizg U I Z  appropriatiorz 
of ~vaterfionz a rzatrwcrl strea~il tlze appropriator is li~izited irz tlze riglzt lze can 
acquire to lzis r~ri~zi~~zzr~iz ~zeeds, a~zrl rzo ~ ~ C I S O I Z  is apparent wlzy one wlzo 
contracts to receive water.fi'onz a~zotlzer .slzozrlrl be li~izited to suclz ~zeeds. 
Conservation of water is a wise public policy, but so also is the conservation of 
the energy and well-being of him who uses it. Economy of use is not 
synonymous with minimum use. 

C c ~ l d ~ ~ e l l ~ ~ .  Tvvin Fc~lls Scl11no1.z River Lcrrd B Mhter Co., 225 F. 584, 595-96 (D. Idaho 191 5 )  

(emphasis added). This, in addition to inadequate supplies, is the very reason that the SWC and 

other storage light holders across the state acquired storage rights in the first place. 

Storage water rights play a vital role in the worltings of agriculture in southern Idaho. 

Many water users throughout the state, including the SWC, rely on storage water for their 

inigation needs when there is insufficient water for their natural flow rights. These storage water 

rights, and in particular the right to can-yover storage water, is even inore critically important to 

those irrigators, including several Coalition members, who rely upon their storage water lights as 

thepri~itary szrpply of water, particularly in years where little natural flow is available to satisfy 

their natural flow lights. 

Although some storage ]nay not be used in the same year it is stored, it is critical for that 

water to be available for future use to protect against drought and h tu re  dry years. The ability to 

store water for future use is a fundamental component of storage holders' water rights and their 

ability to manage their water resources for the benefit of shareholders or landowners. If water is 
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stored and not used that irrigation season, the spaceholder is entitled to carry that water over in 

its space for future use as part of its storage supply in subsequent irrigation seasons. Since senior 

storage water rights must be filled prior to junior storage water rights, and before junior natural 

flow rights can divert, having more water in the reservoir system at the end of the irrigation 

season benefits all rights that divert in Water District 1 .  When water is carried over from one 

year to the next, less "new" water is needed to fill the senior storage water rights. Accordingly, 

junior priority natural flow and storage rights have a better chance of filling. SkVC Rebtrttcll to 

Grego~y Sullivan at 10. 

Due to the annual curtailrnent of their junior priority natural flow water lights, several 

SWC members' storage water lights play a critical role for ensuring an adequate water supply for 

their irrigation projects. Consequently, the SWC stlives to conserve as much of their storage 

water as possible and cany it over to guard against filture shortages. Given their reliance upon 

storage water, carryover water is always izeetled in the event of low snowpack and poor flow 

conditions the following year. Water is saved with the idea that the worst can, and will, happen. 

The below nol-mal snowpack and extremely hot and dry conditions throughout 2007 de~nonstrate 

why carryover from the previous year is absolutely necessary to meet an irrigation project's 

demands, as well as provide for the best opportunity to fill all storage water rights in a reservoir 

system, including senior and junior ~ights. For example, the reservoir system did not fill in 2007. 

Water carried over from 2006 was divested and used by SWC members this year and it is 

obvious that additional water co~ild have been used. Exhibits B, C. 

For example, AFRD #2 holds a storage right for 393,550 acre-feet in American Falls 

Reservoir. AFRD #2 had 107,681 acre-feet in carryover from 2006, but its space only filled to 

383,201 acre-feet for 2007 (about 10,000 acre-feet less than its fill1 right). AFRD #2 was 
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provided 8,500 acre-feet tll-ough a mitigation agl-eernent between the SWC and the Water 

Mitigation Coalition. Even with the additional water AFRD #2 still reduced deliveries to its 

landowners in 2007 and was only left with 3,495 acre-feet in casryover at the end of the 2007 

irrigation season. In othel- words, had AFRD #2 been able to can-y over more water from 2006 it 

could have been divested and used in 2007. 

TFCC carlied over 78,562 acre-feet fi-om 2006 to 2007. TFCC7s stol-age water lights 

only accl-ued 230,956 acre-feet in 2007. Given the prediction for a hot dry year in 2007, the lack 

of natural flow due to reduced reach gains in the Snake River, particularly in July and August. 

and the Director's failure to provide mitigation water during the inigation season, TFCC was 

forced to rent 40,000 acre-feet at the beginning of the in-igation season. Eve11 though TFCC 

reduced deliveries to its shareholders in 2007 it still used approxilllately 248,3 1 1 acre-feet in 

storage, leaving 22,655 acre-feet in carryover. Had TFCC not rented the additional 40,000 acre- 

feet it would have no can-yover this year. Accordingly any additional water that would have 

been available to can-y over fi-oln 2006 would have been diverted and used in 2007. 

In the n/lnny 2 01-der, the Director determined the "reasonable can-yover" amount by 

averaging the a~nount of carryover storage required for Coalition rnelnbers to have "hll  supplies 

of water in 2006" by looking at two years, 2004 and 2002, and tlle divertible natural flow and 

storage accrual that occurred in those years. Order at 26,7119. Stated another way, the Director 

calculated the number by averaging the total natural flow diversions and storage accrual fi-om 

2002 and 2004 to detennine what would be available in 2006. The "reasonable carryover" 

number represented what would be necessary to can-yover froln 2005 to 2006 in order for each 

Coalition lnernber to have a "full supply" (i.e. "minimum full supply") in 2006. 
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Impol-tantly, this "reasonable can-yover" does not represent what the Coalition members 

are entitled to carry over for future years (the amount of storage space they own), nor does it 

represent what they have l~isto~ically canied over (on average), based upon prior years. The 

following table illustrates the disparity in the average carryover supply (fi-om 1960-2004) with 

the Director's detennination: 

SWC Entity 

TFCC 
NSCC 
AFRD2 
MID 
BID 
MIL 
A&B 

Director's "Call-yover" (af) Avg. Can-yover Since 1 960 Difference (short) 

SWC Report at 8-22. 

In other words, the Director's "reasonable can-yover" detennination is about 670,000 

acre-feet less than the average SWC cal-syover since 1960. In fact, the Director's "reasonable 

carryover" levels are lowel- that the historical carryover quantities for 37 of the past 45 years. Id. 

at 8-6. Indeed, ''more can-yover storage has always been available than the 'reasonable 

ca~ryover' storage in the [May 2"'] Order since Palisades Reselvoir began operations (even 

during severe droughts) until the last two decades when the depleted reach gains and natural flow 

have become so significant." Id. Such determinations undercut and undennine the SWC's 

ability to protect its viability fi-om year to year, while forcing the SWC to suffer material injury 

with no hope of fill1 mitigation. See Id. at 8-6 through 8-7 ("By using the lowest recorded 

historic diversions for the 'minimum full supply' and the lowest cal-syover for the 'reasonable 

call-yover,' the Order essentially reduces the SWC supply and can-yover to the minimum supply 
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and carryover currently available with depleted natural flow and declining reach gains and offers 

no remedy for the long-term depleted reach gains"). 

The Director's "reasonable carryover" determination is inextricably linked with his 

flawed "minimurn full supply" criteria and only examines two years (2002 and 2004) to estimate 

the watel- supply for 2006. Consequently, the Director's detennination is significantly less than 

what the Coalition members have historically been able to car-ry over to protect against future dry 

years. This detri~nentally affects the reliability of the SWC's storage water supplies. For 

example, the Director determined that a "seasonable carryover" for BID and MID is "0 acre- 

feet." MCI-y 2 Order. at 2 6 ' 1  1 1 19.' In other words, regardless of the water year and regardless of 

11ow short BID or MID may be in their water supplies, all-vtinre they carryover urzy water the 

Director will not recognize any iniuw to their senior water rights. Accordingly, even though 

junior priority ground water rights rnay take water away from BID's and MID's natural flow and 

storage rights, so long as BID and MID carryover so171e vt-atel-, there is no injury their senior 

water rights. This approach plainly violates Idaho law and the CMRs. A comprehensive review 

of the Coalition members' historical water supplies and carryover is provided in the SJVC Report 

at 8-7 through 8-21. 

In summary, the Coalition members, when possible, strive to carryover as TI-IUC~I storage 

water as they can for use in future years. The Director's subjective detennination as to what 

constitutes "reasonable carryover" prevents the SWC fronl preparing and safeguarding for future 

water use. Any "reasonable can-yover" amount that is not reflective of what could be carried 

5 The Director's "reasonable canyover" deternlination of 0 acre-reet for MID and BID is unsupported by the history 
of the districts' operations. Both districts have "had Inore carryover i ~ z  every yecr~. except two since 1930." SJVC 
R e j x ~ ~ t  at 8-17 8r 8-18 (emphasis added). Indeed, MID's "average post-1960 carryover is 157,000 AFIyr." Icl. at 8- 
17. BID's "average historical carryover is 96,000 AFIyr." Id.  at 8-18. Similarly; Milner's average canyover since 
1960 (44,127 a/f) is about six-times the "reasonable carryover" deternlined by the Director (7,200 aif). Id. at 8-19 
through 8-20. A&B's average carryover since 1960 (75:633 df) is about nine-times the "reasonable carryover" 
determined by the Director (8,SOOalf). Icl. at 8-20 through 8-21. 
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over under the Coalition menlbers' storage water rights, or even what they have histolically 

carried over on average, places an arbitl-ary limit on how junior priority ground water right 

holders will be ad~ninistered as against senior storage water lights. The Director's method is not 

supported by Idaho law or the CMRs and should be rejected 

Issue #8: The Director's "Replacement Plan Process" Violates the CMRs and 
Constituted Unlawful Rulemaking Contrary to Idaho's APA. 

In responding to the SWC call, the Director created a new "I-eplacement water plan" 

procedure to unlawfully authorize ground water rights to divert out-of-priority. The new process 

is prohibited for two reasons. First, it is not supported by any statute or rule and did not con~port 

with the procedures required in Rule 43 regarding "mitigation plans". Second, the Director's 

"replacement water plan" process constitutes unlawful rule~naking and plainly violates Idaho's 

Administrative Procedures Act. 

The Director's May 2 01-der stated that "entities seeking to provide replacement water or 

other mitigation in lieu of cul-taihnent, must file a plan for providing such replacement water 

with the Director, to be received in his offices no later than 5:00 o'clock p.m. on April 29, 2005 . 

. . The plan will be disallowed, approved or approved with conditions by May 6,2005". May 2 

01'ZJei- at 46, q/ 9. No provision was made for objections, protests, or cornments on the 

"replacement water plan". In addition, there was no provision made for notice or hearing, and 

the order failed to set forth the factors to be considered by the Department in determining 

whether the replacement water plans would prevent injuly to the SWC senior rights. Effectively, 

the procedure set forth in the order eliminated the right of the SWC to address the "replace~nent 

water plans" in any meaninghl manner without a hearing and without following the procedures 
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required for Rule 43 mitigation plans. The Director ultimately issued Orders approving 

replacement water plans, both in 2005 and 2007. See Orders. 

No statute or rule allows the Department to create a new mitigation procedure or to 

consider something other than the mitigation plan requirements described in Rule 43. The Rules 

clearly contemplate that an approved and effective mitigation plan must be in place before the 

Director or a watennaster may pennit the diversion and use ofjunior out-of-priority ground 

water rights. See Rules 40.02,40.04,40.05, and SWC Repol? at 4-25. Approval of mitigation 

plans must follow the procedure described in Rule 43 requiring, arnong other things, notice: a 

light to hearing and consideration of the plan under the procedural provisions of Ida110 Code $ 

42-222, in the same n~anner as applications to transfer water rights. Rule 43, SFVC Report at 4- 

25. As there were no "mitigation plans" approved for 2005 or 2007, the Director, through tile 

use of the "replacement water plan" concept, unlawfully allowed junior ground water lights to 

dive13 out-of-priori ty. 

In addition to failing to comply with the CMRs, the Director's "replacement water plan" 

process constituted unlawf~~l  rulemaking. Idaho's APA requires administrative agencies to 

follow specific procedures when promulgating new rules, including: I )  published notice of 

proposed rulemaking; 2) opportunity for public comment; 3) legislative review; and 4) published 

text of the pending rule. See I.C. $ 3  67-5220 to 5230. Agency rules that are not promulgated in 

compliance with the Idaho APA's requirements are "voidable" pursuant to I.C. $ 67-523 l(1) .  

The Idaho Supreme Court set forth the following standard to detennine whether or not an 

agency action, such as the Director's action in creating a "replacement water plan" procedure in 

the Maay 2 Order-, qualifies as a "rule" subject to the APA's rulemaking procedures: 

( I )  wide coverage, 
(2) applied generally and unifolmly, 
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(3) operates only in future cases, 
(4) prescribes a legal standard or directive not othenvise provided by the enabling 
statute, 
( 5 )  expresses agency policy not previously expressed, and 
(6) is an interpretation of law or general policy. 

Asarco, hzc. v. State qfldaho, 13 5 Idaho 7 19, 723 (2003).' 

Similar to agency action in Asnl-co, here the Director's action creating a "replacesnent 

water plan" qualifies as a n ~ l e  since it meets the standard expressed by the Idaho Suprelne Coul-t. 

First, the "replacement water plan" process has "wide coverage" since the Director applied it to 

the SWC request for administration, as well as to other requests for administration made by 

senior water right holders in the Thousand Springs area. See Corzsolida~ed Hearing 011 Blue 

Lalce,s ' arzd Clear- Spl-irzgs ' calls. 

Second, the Director has applied the "replacement water plan" process generally to the 

val-ious requests for administration made by othel- senior water light holders, enabling junior 

ground water right holders to avoid "in-season" administration by filing such plans with the 

Director. Next, the process operates prospectively and does not adjudicate any past actions by 

any water right holder. The "replacement water plan" policy also prescribes a legal standard 

allowing juniors to avoid curtailment that is not provided by any statute or even the 

Department's own Rules. 

Finally, the process expresses new Depal-t~nent policy and is the Director's interpretation 

of the directives contained in Idal~o's water distribution statutes. Whereas the Director's new 

LLrepla~e~nent watei- plan" process qualifies as a "l-ule" and the Department did not follow the 

formal rulesnaking requirements set fol-th by the APA, the process is "void" pursuant to Idaho 

administrative law. Given the Director's new process precluded administration of junior g-ound 

The Court in A s a l ~ o  held that the Department of Environmental Quality's adopted TMDL for the Coeur d'Alene 
River Basin constituted a rule that required rulemaking in order to be valid. 138 Idaho 725. 
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water sights for 2005 and 2007, there is no question it violated the Administrative Procedures 

Act. C '  Ir~ter-r710zaztain Gas Co. 1). Idclho Pzrblic Utilities C O I ~ I I ~ ~ S S ~ O ~ ? ,  98 Idaho 71 8, 724 (1 977) 

(agency orders that dispense with rule-making procedures, prolnulgate a rule in the midst of an 

adjudicatory process, and then apply the rule retroactively to the party whose rights are being 

adjudicated are void and must be set aside). The Director's "replacement watel- plan" policy was 

created without any statutory authority, has been applied to the SWC request for water right 

administration the past three years, and did not follow the Idaho APA's rulemaking procedures. 

Clearly, this new "rule" is void and should be declared unlawful. 

Issue #9: The Director's Process for Administration is Untimely and Does Not 
Distribute Water to the SWC's Senior Water Rights During the Irrigation 
Season and the Created "Debit / Credit" System Perpetuates this Error. 

May 2 Order- 
p. 27,1122 
p. 46, 47 

In the three years since the May 2 Ordel- was issued, the Director has issued seven 

supplemental order-s. That notwithstanding, rzo nzitigatio~z water has bee11 act~ially delivered to 

tlze SPVC rlurirzn anv irri~atio~z season. Instead, water that was ordered to be provided in 2005 

was not delivered until the middle of July, 2006. See 4'" S ~ p p .  Order at 5-6,112-3. In 2006, the 

Director failed to malce an "inj~~ry" detennination until June 29"' - more than three-months after 

the irrigation season begail - at which time hepr-elil?~irznri!v found no injury to any inernber of 

the SWC. 3'" S~pp. Ordele at 21, 1 8 .  Although the Director committed to continue to rnonitor 

water supply and cli~natic conditions in 2006, no fi~rther allalysis was perfonned until May of 

2007 when the Director made a final decision that no injury was suffered in 2006, nearly seven 

months aftel- the end of the 2006 isrigation season. 5'" Scqp. Older at 8,791 1 1-1 2, and 16,12.  

For the 2007 inigation season, the Director made a pl-elirninary injury finding of 58,914 acre-feet 
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for TFCC - with no injury being suffered by any other mernber of the SWC - yet again no water 

was ordered to be provided during the irrigation season. Id. at 17, "IT. Indeed, the Director 

forced TFCC to mitigate for its own injury in season, declaring that IGWA would be required to 

undeswrite TFCC's activities to the extent of the Director's final material injury deterlnination 

for 2007. 6"' Sl~pp. 01-del- at 7 7 23. Consequently, no mitigation water was pr-ovided during the 

2007 ir-iigation season, even though TFCC rented additional water, cut back on deliveries to its 

shareholders, and exhausted all of its storage water (but for the balance of the rented 40,000 acre- 

feet that was not used). 

The continued scherne of "adrninistration by mitigation" essentially guarantees that no 

water will ever be provided when it is actually needed, during the inigation season. This scherne 

is contrary to Idaho's constitution, the water distribution statutes, and the recent Supreme Cour?: 

mandate set fosth in AFRD #2: 

We agree with the district court's exhaustive analysis of Idaho's Constitutional 
Convention and the court's conclusion that the drafters intended that there be 
no unnecessary delays in the delivery of water pursuant to a valid water light. 
Clearly a tirnely resporzse is reqrrirerl wlzerz a rlelivery crrll is 11zrctle and water 
is rzecessrrry to resporzd to tlzat call. 

Clearly it was important to the drafters of our Constitution that there be a 
timely resolution of disputes relating to water. 

AFRD #Z v. IDWR, 1 54 P.3d 433,445 & 446 (2007) (emphasis added); see also Judge Wood's 

district court order on surnrnary judgment at 93 ("any delay occasioned by the process 

ilnpellnissibly shifts the burden to the senior right, thus diminishing the sight. Tlze concept of 

tillre beirzg of tlze esserzce for a water szipply for irrigation riglzts is orte of tlze prit~rary basis for 

tlze prefererzce systerrt irz 8 3 of Article XV o f  the Cortstitzrtiorz .") (emphasis added). 

Notwithstanding the Director's material injury detenninations, the Department has 

completely failed to require that any mitigation water be provided in a "timely" rnarlner during 
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the ilrigation season. The fault for this failure in administration lies in the method and approach 

initiated in the Director's &fay 2 Order- - namely, the "replacement water plan" scheme and the 

various conditions created by the Director without any statutory or regulatory support. As is 

seen through the Directol-'s seven supplemental orders, the "replacement water plan" scheme 

apparently allows the Director to delay making any final "Inaterial injuly" detennination until 

long after the water is actually needed (i.e. the irrigation season), and then that water call be 

courlted to offset ~naterial injury in future years. This failed process forces senior surface water 

right holders to either endure ongoing injury to their water rights or to self-mitigate for injuries 

caused by ground water depletions. 

The injury caused by this untimely procedure is hl-ther exacerbated by the "debit and 

credit" system created by the Director. In the May 2 01-dei* the Director, without any legal 

support, ordered the following: 

11.  The Director will make a final detennination of the amounts of 
mitigation required and actually provided after the final accounting for surface 
water diversions from the Snake River for 2005 is complete. To the extent less 
mitigation is provided than was actually required, a mitigation obligation will 
can-y forward to 2006 and be added to any new mitigation detennined to be 
required for 2006. To the extent Inore mitigation is provided than was actually 
required, a mitigation credit will carry forward to 2006 and be subtracted froin 
any new mitigation detennined to be required for 2006. 

13. Mitigation debits and credits resulting fi-orn year-to-year vnitigation 
will continue to accrue and carry folward until such time as the storage space 
held by the rnelnbers of the Surface Water Coalition under contract with the 
USBR fills. At that time, any relnaining debits and credits will cancel. 

Maay 2'"' Order at 47. This scheme, which fails to require that any mitigation water be provided 

during the irrigation season in which it is ordered, is admittedly untimely. The Director's 

process hr ther  allows "debits" to build up until a time when the reservoir systenl fills, at which 

time all prior obligations are canceled. Idaho law does not allow a junior to injure a senior water 

SURFACE WATER COALITION'S PRE-HEARING MEMORANDUM 47 



right one year and then be relieved fi-om the responsibility to mitigate for that injury merely 

because a reservoir is filled at some uncertain hture date. 

In the Mqy 2 Order-, the Director found that the SWC "will be ~natelially injured in 2005 

by ground water depletions in Water Districts No. 120 and 130" to the sum of 133,400 acre feet 

(both in-season shortages and storage can-yover  shortfall^).^ n/lc~y 2 01-de1. at 27 & 44. Of this 

injury, 27,700 acre-feet was required for mitigation in 2005, which according to the Director's 

calculations would inure to the benefit of the A&B, AFRD#2, and TFCC. Id. at 26 & 46. The 

Director also initially appeared to require in-season mitigation. In the order, he stated that the 

holders of certain groundwater rights "are required to either cur-tail the diversion and use of 

groundwater for the remainder of 2005, pl-ovide replacement water to the members of the 

Surface Water Coalition as mitigation, or a co~nbination of both." Id. at 44. The Director even 

ordered that Notices of Curtailment be sent to the groundwater districts addl-essing these options 

and stated that failme to comply with the Order would result in irti~irediate curtailrtre~zt, to the 

extent mitigation has not been provided. Id. at 45-46. The SWC protested this process 

throughout, and even advised the Dil-ector of his failuse to follow his own orders. See SWC 

Repeated Protests, Petitions re: Directos's 2005 Orders filed May 5, 16, July 6, and August 8, 

2005, and January 1 I ,  2006. 

Following issuance of the Mclj? 2 01-der, the Director issued several subsequent orders, 

purportedly providing that replacement water would be delivered to nlelnbers of the Surface 

Water Coalition. However, an examination of the record and those orders will show that despite 

the finding of mate~ial injury to and storage shortages by the SWC, there Izns been rzo 

7 The director detemined that the injury \\rould be suffered by all SWC members other than Burley Irrigation 
District and Minidoka Irrigation District. Ahg. 2 Oi.der- at 27. 
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curtaili~teizt ofjuiriorpriority water rights or iiz-season delivecv of water since entry of the May 

2 Order. 

Order Regarding IGWA Replacement Water Plan (May 6,2005) & Order Approving 
IGWA's Replacement Water Plan for 2005 (July 22,2005) 

The Play 2 Order completely ignores the procedural requirements described in CMR 43, 

the designated rille for "mitigation plans", and invites junior groundwatel- users to file a plan for 

providing replacement water to mitigate for injulies to senior water sights. In response to this 

invitation, the IGWA filed a replacement water plan. 

On May 6, 2005, the Director issued an order addressing IGWA's replacement water 

plan. Notably, the Order was issued without a healing and without the ability of the SWC to 

lneaningfi~lly participate in the result. In that May 6Ih Order, the Director evaluated IGWA's 

replacelnent water plan and found that the plan would provide the necessary reach gains during 

the 2005 inigation season. This was done, even though the Director found that IGWA had failed 

to submit the appropriate doculnentation and information in ordel- to support its plan. 

IGWA finally submitted the infol~nation and the Directol- entered an Order dated June 24, 

2005 aplsroving the replacement water plan, ordering that natural flow resulting fi-om certain 

leases be delivered to SWC nlelnbers when the ~~a tu ra l  flow water rights were not othelwise 

tilled in 2005 and further ordering IGWA to assign storage water that it rented to the Department 

for allocation to the SWC. Despite these Orders, tlzere were izo iiz-seasoiz delivery of water to 

rri~y S IVC meinber dziriizg tlze 2005 irrigatioiz season. 

Supplemental Order Amending Replacement Water Requirements (July 22,2005) 

After analyzing the final storage allocation for 2005 irrigation season and the then- 

existing water situation as it pertained to the SWC, the Director recalculated the rnaterial injury 

deten-ninations in the May 2"" Order. On July 22, 2005, the Director issued the fisst in a series of 
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supplemental orders. This supple~nental order, like the five supplemental orders which followed, 

each carried forward the unlawful provisions of the May 2"" Order, see supra (identifying issues 

with the Director's failure to recognize SWC water rights, the created "minirnum full supply" 

criteria, en-oneous "reasonable carryover" dete~~ninations, etc.), and continued to apply these 

provisions to the detriment of the SWC. In particular, the order detennined that the total 

predicted material injury would be 69,800 acre feet, but that that injul-y would only accrue to 

AFRD#2 and TFCC. Srpp. 01-der at 8,ql 17. However, the Director only required 27,700 acre 

feet of replacement water for 2005. id. at 9,ql 5, and indicated that any additional replaceinent 

water would be detennined after tlze irrigation season, id. at 10,T 3 .  However, as with other 

Orders issued by the Director, no provision was made for the method in which replacement water 

would be delivered following the irrigation season. 

Second Supplemental Order Amending Replacement Water Requirements (Dec. 27,2005). 

Following an in-igation season with no delivery of any in-season mitigation water to any 

member of the SWC, t11e Director issued its Secolzd Szpplenzerztal OrderA17zelzdilzg Replacen~eizt 

kV~zte1- Regzlil-enzents, on December 27, 2005. Once again, the Directol- revised his material 

injury findings. This time, however, he detennined that only TFCC suffered sl~ortage and 

material injury during 2005. 2"" S ~ p y .  Ordel- at 9-1 0, ql 17. The Director found that the 

prelin~inary total sliol-tage and material injury to TFCC was 152,200 acre feet, fourteen percent 

(1 4%) more than that pedicted in the May 2"" Order. Id. The Directol- recognized that the in- 

season injury was due to "reduced reach gains" during July and August. Id. 

The Director ordered that the required replacement water would be provided over tinie on 

an annual basis in amounts and generally at times at least equal to the increase in reach gains in 

the Snake River between near Blackfoot gauge and Miliidoka gauge that would result f ro~n the 
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curtailment of the affected groundwater rights based upon the groundwater model. 2"" Szpp 

Order at 15 ,73 .  The Director proceeded to order that IGWA provide the remainder of the 

27,700 acre feet of ~ninirnuln replacement water plus an additional 18,340 acre feet at the 

beginning of the inigation season in 2006. Id. at 16,77 4-5. This requirement, however was 

made subject to the final detennination of 2005 material injury. Id. at 7 5. Again, izo in-sensoiz 

~ v t ~ t e r  was provided to any SWC ritentber dzn.in,o 2005. No water was delivered despite the 

I-ecognized injury to TFCC of 152,200 acre-feet since "reach gains to the Snake River . . .. 

between the near Blackfoot Gage and the Neeley Gage declined dralnatically beginning in about 

the second week of July. " Id. at 9,11 19. 

Indeed, this process, whereby the Director relies on after-the-fact accounting and 

adjustments to supersede prior Orders, effectively insured that the SWC would not be provided 

replace~nent water during the issigatiorl season. 

Third Supplemental Order Amellding Replacement Water Requirements; Final 2005 & 
Estimated 2006 (June 29,2006) 

On June 29, 2006, the Director, once again, revised the material injury detennination for 

2005, in the Third S~pple117ental Order A171e1zding Replacen.ze~zt Water Req~li1-e171eizts; Finn1 2005 

LC Esfinzated 2006. After reviewing the final water accounting numbers for 2005, the Director 

again determined that only TFCC suffered material injury, this time in the amount of 127,900 

acre feet. 3"' Szpp. 01,der at 9-1 0, 7 15. The Director ordered IGWA to provide TFCC with the 

remaindes of the 27,700 acre feet of minimum replacement water (now 27,006 acre feet after 

adjustment). Id. at 21,n 5. In addition, the Director detennined that, because storage held by 

lne~nbers of the SWC filled in 2006, no additional replacement water or curtailment should be 

required in 2006 to mitigate for the ~naterial injury that occurr-ed in 2005, and that there was "no 

reasonably lilcely material injury" in 2006. Id. at 77 7 & 8. 
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Finally, the Director determined that the 27,006 acre feet of replacenlent water from 

IGWA would reduce the likelihood of material injury occurring to Twin Falls Canal Company 

during 2006. Id. at 22 7 9. In other words, IGWA was to receive "double-credit" for mitigation 

water due in 2005, but not delivered, in 2006. Whereas the 27,006 acre-feet was determined by 

the Director to be "final" mitigation for the 2005 season, it was also counted to "reduce the 

likelihood of material injuly occurring during the 2006 irrigation season". Id. Once again, water 

was not delivered in-season, and this time mitigation provided for the previous year's i n ju~y  was 

even counted to off-set injury fro111 the current year. 

The 3"' SLW. Or-dele effectively forced the SWC to accept the water eannarked to 

mitigate for material injury in 2005 as lnitigation for material injury in 2006. Id. There is no 

suppoi-t in the law for such an action. 

Fourth Supplemental Order Amending Replacement Water Requirements for 2005 (July 
17,2006). 

On July 10, 2006, IGWA sent a letter to the Director arguing that TFCC did not suffer 

any injury in 2005. In response, the Dil-ector issued his Forlr-.th Suppler~~er~tal Order- on 

Replacemer~t Water- Reqlrircr7~ents,fbr-. 3005, on July 17, 2006. In the 4"' Srrpp. Order, the 

Director considered IGWA's requests and, once again, adjustments to his previous findings. The 

Director reduced the total amount of replacement water to be provided to TFCC to 25,873 acre 

feet, the reduction resulting from a lease of water by IGWA. 4'" S ~ p p .  Order-. at 3 , 7  9. The 4'" 

Szlyy. Order further directed the water inaster for Water District No. 1 to iln~nediately transfer 

5,000 acre feet of storage water rented by IGWA to the TFCC storage account, ordered IGWA to 

place a minimum of 19,046 acre feet of storage water into the water district rental pool and 

ordered the watennaster to provide that water to TFCC. Id. at 5-6, Order "I[ 2-3. Finally, the 

Director once again stated that if the replacement water was not provided as ordered then 
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"groundwater lights in Water District No. 120 and No. 130 shall be curtailed the extent 

necessary, beginning with the latest priority, to provide the remaining replacelnent water." Id. at 

Order, 7 4. 

The Director thereafter failed to continue to monitor the water supplies and climatic 

conditions during 2006 or provide any administ]-ation during the irrigation season. 

Fifth Supplemental Order Amending Replacement Water Requirements Final 2006 Sr 
Estimated 2007 (May 23,2007). 

On May 23, 2007, the Director issued the Fiji11 Sl~ppler71erztal Order Ar~lelldit~g 

Replacerner~/ V'Qter- Reqzrirenzer7ts Firzal2006 & Estir71nted 2007. In that Order, the Director 

found that none of the Surface Water Coalition suffered ~naterial injury during 2006. 5"' S ~ q p .  

Ordel- at 7-8,717 10-1 2 & Order 7 2. This finding was made in spite of the fact that TFCC 

divested less water than the Director had determined to be its minimum full supply. Id. at 8 q[ 12. 

Apparently, since Twin Falls carried over Inore water in storage than the amount the Director 

detelmined to be its reasonable carry over storage supply, the Director detennined that TFCC 

was not injured. Id. 

As to 2007, the Director detennined that only TFCC would suffer in-season material 

injury and that only AFRD#2 and TFCC would suffer storage carryover injury. Id. at 12-1 3, qlll 

23-26. The Director further stated that the IGWA's 2007 replacement water plan would 

"mitigate for the predicted material injury" and "conditionally approved" the plan, "pending 

ongoing review by the Director of natural flow quantifications and timely replacement water 

acq~iisitions." Id. at 17 v. The Director provides no indication as to what the conditions of 

approval may be and does not explicitly state which portions of the replacement water plan were 

approved. Id. Again, the Director relies upon an "after-the-fact" accounting procedure to 

detennine the amounts of mitigation that will be required for injury occuning in 2007. Id. at v. 
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The order furthel- indicates that, to the extent insufiicient mitigation is provided, the requirement 

will can-y forward into the 2008 season. Id. 

There is no provision in the CMRs or otherwise allowing the Director to conditionally 

approve a replacement w~ater plan while the senior water users to suffer ~naterial injury at the 

hand of out-of-priolity junior divel-ten. 

Sixth Supplemental Order Amending Replacement Water Requirements & Order 
Approving IGWA's 2007 Replacement Water Plan (July 18,2007). 

The SWC moved to disniiss IGWA7s 2007 replacement water plan and sought an update 

on the 2007 material injury determination on June 21, 2007 due to hot and dly conditions being 

experienced in the basin. The Director responded by issuing the Sixth Szlpple~ner~tal Order. 

Replacernerzt Water. Pla11, on July 18: 2007. In the 6'" S1~pp. Order, the Dil-ectol- found that the 

predicted material injury for 2007 to TFCC was 46,929 acre feet and that predicted can-y over 

storage shortfall to the SWC (only AFRD#2 and TFCC) was 67,791 acre feet. 6th Szrpp. Ol.dei- 

IGWA misrepresented to the Director that it had 65,145.8 acre feet of water available for 

mitigation to the SWC. Id. at 7,qJ 19, see also 7'" S~rpp. Order- at 8, 7 5  (identifying the water 

IGWA represented it had ibr mitigation for SWC was provided to mitigate calls in the Thousand 

Springs Area). However, the Director discovered that 20,000 acre feet of that water had already 

been used by IGWA for mitigation purposes in delivery calls in the Thousand Springs area of the 

Snake Rives. Id. at 8 71 24. This reduced the amount of water under lease by IGWA that could 

be used as a replacement supply to 45,145.8 acre feet. Id. The Director found that IGWA could 

enter into leases with anonymous irrigation entities for up to an additional 30,000 acre feet of 

storage. Id. 
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At the beginning of the 2007 inigation season. due to projected shortages, TFCC leased 

40,000 acre feet of storage water from the Water District No. 1 rental pool. Id. at 7 , 7  23. Given 

the lack of water procured by IGWA for mitigation by mid-June in 2007, it was obvious that 

TFCC's decision to rent water to deliver to its shareholders was warranted. Further, the Director 

found that IGWA agreed to undeiwrite TFCC7s lease. Id. 

Once again, as with the previous five supplement order and the Ma-y 2 Order, and 

notwithstanding the Director's prornise to "continue to rnonitor water supplies and clirnatic 

collditions . . . [during the] irrigation season and issue additional orders regarding replacelnent 

water needs," id. at 9, no in-season water was supplied to any rnelnber of the SWC during 2007. 

Apparently, the SWC should be comforted by the Director's ofi-repeated assurances that 

mitigation debits and credits will be carried over from year to year until all storage fills. 

Unfortunately, providing mitigation water after-the-fact does not alleviate the injury in the time 

and place it is suffered. 

As troubling, the effect of this Order. however, is that TFCC was forced to bare the 

expense of mitigation at the beginning of the ii~igation season for projected and actual depletions 

caused to its water supply by  the members of IGWA. IGWA, on the other har~d, was allowed to 

continue depleting the water supply and wait until the after-the-fact accounting of the inigation 

season before a deter~nination would be rnade as to what ainount, if any, of the replacement 

water IGWA would need to supply. As of the date of the filing of this Pre-Hearing 

M ~ ~ ~ z o I - ~ T z ~ z L ? ~ ~ ,  IGWA's "underwriting" of TFCC's 2007 rental water, as characterized by the 

Director, has produce no replacement water. 

This process of after-the-fact administration, mitigation debits and credits, and 

replacement water plans has not worked. Rather than receiving tirnely administ]-ation, the SWC 
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has been forced to provide its own in-season mitigation, reduce deliveries to its shareholders and 

landowners, and to watch as the Director reviews and revises the material injuly determination 

every time he issues an order, with the promise that past injuries will be forgiven once the 

storage system fills. 

Seventh Supplen~ental Order Amending Replacement Water Requirements (Dec. 20,2007). 

The Director's latest order continues the deficient system of adlninist~-ation that began on 

May 2, 2005. In this order the Director reviewed the total 2007 diversions of the SWC and 

detel-~nined that only TFCC suffered an injuly of 17.345 acre-feet during the in-igation season. 

7'" Supp. 01'del- at 6 ,7  12. The Director essentially ignores the fact that TFCC rented 40,000 

acre-feet to mitigate for injuries caused by junior ground water lights. Stated another way, had 

TFCC not rented 40,000 acre-feet, it would have run out of water during the in-igation season 

and would have no can-yover heading into 2008. 

The Director fi~l-ther faults TFCC for diverting less than its "minimum full supply" by 

claiming that "TFCC can presumably only require the 1,045,506 acre-feet of water divested in 

2007 to furnish a h l l  ill-igation supply for the crop water I-equirement." 7'" Szpp. 01-del- at 6, ql 

12. TFCC reduced deliveries to its shareholders in 2007. Exhibit B. There was insufficient 

water to divert even the Director's "minimum full supply" as calculated using 1995 infonnation. 

Moreover, the water TFCC diverted and used did not represent the in-igation diversion 

requirement for 2007. Exhibit C. The Director's finding manipulates what actually occun-ed in 

2007, self-mitigation ernployed by TFCC, in order to benefit junior priority ground water rights. 

The Director further found no injury to AFRD #2 or NSCC for 2007, despite the fact 

those entities reduced deliveries to their landowners and shareholders, and ended up with less 

can-yover than what the Dil-ector ordered they were entitled to as "reasonable cal-syover". 
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Exhibit B; 7"' Szpp. 01-der at 5-6,ql 1 1. For example AFRD #2 only has 3,495 acre-feet of 

carryover after the 2007 irrigation season, approximately 47,000 acre-feet less than the 

Director's "reasonable carryover" amount of 5 1,200 acre-feet for AFRD #2. Id. However, 

because AFRD #2 diverted nlore than its "minimum full supply", the Director punishes AFRD 

#2 and reduces its cal-ryover shortfall to only 19,891 acre-feet. Id. at 6, ql 13. Apparently, in the 

Director's opinion AFRD #2 should have reduced deliveries to its landowners even lnore than it 

did in 3007. 

NSCC is in the samc position since it carried over about 23,000 acre-feet less than its 

L L r e a ~ ~ n a b l e  car-ryover" arnount even though its diversions exceeded the "minimum full supply". 

7'" S~tpp. Order at 5-6, ql 1 1. Despite this shortfall by the Director's own tenns, he 'rinds no 

injury for NSCC because its total diversions and actual canyover exceed the colllbinecl 

"minimum full supply" and LLreasonable carryover" a~nount. Id. Again, even though NSCC 

seduced delive~ies to its shareholders throughout most of the irrigation season (Exhibit B), 

apparently it is the Director's position that further reductions should have been nlade so that 

aclditiorlal water could be canied over. 

The fact that AFRD #2 and NSCC diverted Inore water than their set "minirnum fill1 

supplies" while reducing deliveries to their landowners and shareholders plainly exposes the 

el-ror in the Director's use of 1995 as the benchmark for administration. These entities clearly 

needed to use more water in this hot and dry year and had they not reduced deliveries they would 

have run out of water. Exhibit B. The Director fails to recognize this injury, even when their 

carryover supplies are reduced below the Director's "reasonable carryover" amounts heading 

into 2008. 
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The Director ends 2007 without ordering ally ~nitigation water be provided to the SWC 

"in-season", but instead only asks IGWA to provide proof that it has acquired 14,345 acre-feet 

by January 7,2007 (3,000 acre-feet less than the Director's own detennination of 17,345 acre- 

feet of injury). 7'" S q y .  Order- at 9. Coincidentally, IGWA represented at the October 1'' status 

conference with the Director that it still had appl-oximately 14,000 acre-feet of water from its 

2007 leases. The Director further fails to order "carryover" shortages to be provided, but instead 

states that the water will not be required until after the April lS' forecast is issued and even then 

the water will only be requil-ed "at such time as it is needed" in his subjective opinion. Id. 

Finally, the mitigation debit and credit system is continued until the reservoir syste~n tills. 

At the end of this litany of "supplcmental" orders the SWC still has no assurance that 

mitigation water will ever be provided during the inigation season. Even after providing the 

Director with information about 2007 water demands on their projects (Exhibits B, C), the 

Director refused to recognize the hot and dry conditions this year, and continued to use the 1995 

"minimum full supply" as the basis for administration. The Director's lnethodology in this latest 

order effectively converts his previous detennination of "miniinurn full supply" to a "maximum 

full supply" by subtracting diversions exceeding the "minimum full supply" in one year from the 

"~ninirnum full supply" requirements for the following year. This is the only way the Director 

was able to find that entities such as AFRD #2 and NSCC that reduced deliveries during the year 

and ended up with reduced carryover supplies for 2008 were not injured in 2007. 

The paper-chase continues while the Director waits to "finalize" 2007 injury 

determinations, and no water was provided to mitigate in-season 2007 "injury". Despite the 

injuries and lack of ~nitigation to the SWC's senior surface water rights, junior ground water 

right holders continue to pump full supplics the entire year with the Director's blessing. This is 
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not the water right administration required under Idaho law. yet this is the process created and 

implemented under the Ma-y 2 Order. 

CONCLUSION 

Administration of hydraulically junior priority ground water rights in the ESPA is 

necessary to prevent injury to the SWC senior natural flow and storage water lights to the Snake 

River. Collected water data plainly indicate that ground water levels and Snake River reach 

gains have declined in recent years, and that ground water pumping is a major cause for this 

decline. Absent administration, water supplies for senior surface water right holders like the 

SWC will continue to be ilnpacted by out-of-priority ground water depletions. 

While the Director's n/laC1y 2 Older attempted to initiate conjunctive administration, it 

failed in a variety of ways. First and foremost, the Director refused to recognize and distribute 

water to the SWC's water rights. Idaho's constitution, water clistribution statutes, and even the 

CMRs require the Director and watennasters to adhere to and hol~or decreed water rights. 

Accordingly, the Director's "total water supply", "full headgatc delivery", and "minimurn full 

supply" criteria are not supported by the law and were employed as a rncans to reduce the 

predicted injury to the SWC senior water rights. The Director's "reasonable carryover" 

determination further ignored the Coalition's storage water rights and set an amount that was not 

reflective of histolical average amoul~ts or what is necessary to protect against future dly years. 

The Director's system unlawfully forces SWC members to self-mitigate for these injuries by 

exhausting storage supplies, reducing water deliveries, and renting additional water. This 

approach violates Idaho's prior appropriation doctrine and must be corrected. 

Next, the Director's use of 1995 as representing all years and all water conditions vastly 

underestimates the alnount of water the Coalition members can divert and use under their water 
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rights to meet their projects' irrigation diversion requirements, particularly under hot and dry 

conditions like 2007. The Director even ignored the Depal-tment's own guidelines and 

publications and failed to use a standard ilrigation diversion requirement on the SWC projects. 

As such, the "minimum full supply" concept and the use of one's year diversion data to represent 

all years for conjunctive administration should be rejected. 

Finally, the Director's "replacement water plan" scheme resulted in a never-ending series 

of supplemental orders that failed to produce mitigation watel- to the SWC duling the il~igation 

season. Even after the Supreme Court's decision in AFRD #2 last March. the Director ignol-ed 

the law's dil-ective and continued on with a program that refused to provide water to senior rights 

in a timely and meaningful manner. Whereas pumping under junior piioiity ground water lights 

takes water away from the Snalte River duling the ill-igation season, the Director's process 

ensures that the SWC does not receive any mitigation at the time and place when it is needed. 

The Director ful-ther perpetuated this el-sor by creating a "debitlcredit" systenl to allow past 

injuries to senior sights to be forgiven based upon indefinite future fill of the reservoirs. Again, 

this system finds no support in Idaho law and allows junior ground water rights to benefit fi-om 

uncertain water conditions in any particular year. 

As witnessed the past three years, junior ground water rights have been authorized to 

divert out-of-pliority without having to provide in-season mitigation. While the SWC members 

have reduced delivelies, exhausted storage supplies, and rented additional water, their senior 

surface water riglits have been injured by interfeling junior ground water rigl~ts. Seniors have 

suffered the burden of injured water rights. Seniors have shouldered the burden of risk and 

uncel-tainty in administration. Idaho law de~nands othenvise and requires the Department to 
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respect senior rights and prevent injury by juniors. The vehicle to achieve that end is proper 

conjunctive administration 
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