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RESPONSE TO PETITION FOR 
CLARIFICATION AND REQUEST 
FOR DIRECTOR'S ORDER THAT 
DEADLINE TO FILE 
EXCEPTIONS HAS EXPIRED 

The Idaho Ground Water Appropriators ("IGW A"), City of Pocatello, and 

Fremont-Madison Irrigation District (collectively, the "Respondents") jointly respond to 

the Petition for Clarification of the Hearing Officer's May 29, 2009 Order ("Petition for 

Clarification") filed by A&B Irrigation District on June 12,2009. 
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INTRODUCTION 

For the reasons identified below, the Respondents ask that the Hearing Officer 

deny the Petition for Clarification and that the Director deem the matter is before him 

because the deadline for filing exceptions has expired. 

A&B's Petition for Clarification is untimely and should be denied. A&B (or any 

party) was authorized to file exceptions to the Hearing Officer's Recommendations on 

June 12, 2009-not a further, delay-inducing, repackaging of A&B's arguments in its 

failed Petition for Reconsideration of Hearing Officer's March 27, 2009 Opinion 

Constituting Findings of Fact, Conclusions of Law and Recommendations ("Petition to 

Reconsider"). As the Hearing Officer is aware, on May 28, 2009, Director Tuthill 

announced that he was resigning effective June 30, 2009. It was Director Tuthill who 

issued the initial order of January 29,2008, that was the subject of A&B's challenge in 

this contested case hearing. Because of Director Tuthill's familiarity with the issues 

involved in this case and as a matter of judicial and administrative economy, it would be 

more efficient to have Director Tuthill in the position to issue a final order. Delay only 

lessens the likelihood that he will be able to meet that challenge. 

1. On March 27,2009, the Hearing Officer filed his Opinion Constituting Findings 
of Fact, Conclusions of Law and Recommendations ("Opinion") affirming the 
Director's finding of no injury to A&B water right no. 36-2080 from the pumping 
of junior ground water rights. 
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2. On April 10,2009, A&B Irrigation District filed its Petition/or Reconsideration 
0/ Hearing Officer's March 27, 2009 Opinion Constituting Findings 0/ Fact, 
Conclusions 0/ Law and Recommendations ("Petition for Reconsideration"). 

3. On May 29, 2009, the Hearing Officer filed an order denying in part the Petition 
for Reconsideration. 

4. The Hearing Officers' denial of A&B's Petition for Reconsideration required that 
exceptions be filed with the Director within 14 days after the denial of the petition 
for reconsideration (by Friday, June 12, 2009). This is in accordance with Rule 
nO.02.b of the Rules of Procedure of the Idaho Department of Water Resources 
(IDAPA 37.01.01.770), which states, in relevant part: 

Within fomieen (14) days of the service date of .... (b) a denial of a 
petition for reconsideration from this recommended order, any 
patiy may in writing suppOli or take exceptions to any part of [the 1 
recommended order. . .. If no party files exceptions to the 
recommended order... the agency head or designee will issue a 
final order within fifty-six (56) days: ... ii. The service date of a 
denial of a petition for reconsideration by the hearing officer .... 

5. However, on June 12, 2009, A&B Irrigation District filed its Petition for 
Clarification, not exceptions. Fmiher, the Petition for Clarification does not seek 
clarification of the Hearing Officer's order, but instead merely repeats arguments 
A&B already made in its Petition for Reconsideration. In substance, the Petition 
for Clarification is a petition for reconsideration under a different name. As such, 
the Petition for Clarification should be denied for failure to comply with the 
deadline for filing petitions for reconsideration. 

6. Even if A&B's Petition for Clarification were not in substance a petition for 
reconsideration, the clear intent of Rule 770 of the Department's Rules of 
Procedure is that petitions for clarification be filed as part of, or an alternative to, 
a petition for reconsideration. Rule 770 states: 

Any paliy or person affected by an order may petition to clarify any 
order, whether interlocutory, recommended, preliminaty or final. 
Petitions for clarification from final orders do not suspend or toll the 
time to petition for reconsideration or appeal the order. A petition for 
clarification may be combined with a petition for reconsideration or 
stated in the alternative as a petition for clarification and/or 
reconsideration. 

7. Were petitions for clarification not required to be combined with, or stated in the 
alternative to, petitions for reconsideration, A&B could file endless petitions for 
clarification, precluding any final order. Simply put, a Petition for Clarification 
cannot be reasonably understood to allow a patiy to delay the process and suspend 
other timelines set forth in the Depatiment's rules. Accordingly, A&B's Petition 
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for Clarification should be denied for failure to comply with the deadline for 
filing petitions for clarification. 

8. Thus, on June 12,2009, A&B might have timely and properly filed exceptions to 
the Hearing Officer's Opinion and order denying A&B' s Petition for 
Reconsideration. However, A&B failed to do so. A&B waived its right to file 
exceptions, as did the Respondents. Therefore, the matter is now pending before 
the Director to make a final decision and issue a final order. 

9. Altematively, if the Hearing Officer finds that the Petition for Clarification is 
timely, he can rule on the Petition today, because all active parties (i.e., the 
Respondents) do not intend to provide any further reply to the Petition for 
Clarification. A ruling should be made on the Petition for Clarification as 
expeditiously as possible. 

10. Concun'ent with the Hearing Officer's consideration of the requests in this 
response, the Respondents ask the Director to find that the timeframe for filing 
exceptions on the Opinion has passed and that the matter is deemed fully 
submitted to the Director. 

CONCLUSION 

For the reasons identified herein, Respondents request: 

1) That the Petition for Clarification be denied. 

2) That the Director issue an ordering finding that the time period for filing 

exceptions to the Director has expired. Alternatively, if the Director finds that the time 

period has not passed for filing exceptions, then the Respondents request that an order 

shortening time be entered requiring the parties to file any exceptions to the Director no 

later than Thursday, June 25, 2009 so that the current Director can review the exceptions 

and issue a final order before his resignation become effective. 
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Submitted this 15 th day of June 2009. 

RACINE OLSON NYE BUDGE 
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JERRY R. RIGBY lJ· , 
Attorneys for Fremont-Madison !rr. Dis!. 

RESPONSE TO PETITION FOR CLARlFICA TION AND REQUEST FOR DIRECTOR'S ORDER - p. 5 


