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COME NOW, State Respondents, David R. Tuthill, Jr., Director of the Idaho Department 

of Water Resources ("Director") and the Idaho Departnlent of Water Resources, an executive 

agency of the state of Idaho ("Department"), by and through the undersigned deputy attorney 

general, and respectfully submit this Brief in Support of its Motion to Dismiss Petitioner's 
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Alternative Writ of Maildate arid Verified Petition for Peren~ptory Writ of Mandate. 

Respondents request that this Court deny Petitioner's requested relief and, in accordance with 

Ida110 Rule of Civil Procedure 12(b)(6), dismiss Petitioner's cause of action. 

I. 

INTRODUCTION 

On August 23,2007, Petitioner A&B Irrigation District ("A&Bn) filed a Petition for 

Peren~ptory TVrit of Mandate ("Petition") and Application for Alternative Writ o f  Mandate 

("Application") with the Court. The Department accepted service of the Petition on September 

5, 2007. The Petition seeks to compel the Director to administer junior priority ground water 

rights in accordance with its Petition for Delivery Call ("Delivery Call") that was filed on July 

27, 1994, but stayed by stipulation of the parties and order of the Director on May 1, 1995 ("May 

1995 Order"). In accordance wit11 the terms of the May 1995 Order, A&B moved to lift the stay 

when it filed its Motion to Proceed on March 16, 2007 ("Motion to Proceed"). Additionally, the 

Petition seeks the award of costs and attorneys' fees. On August 28, 2007, the Court granted 

A&B's Application and ordered the Director to respond to the Delivery Call and distribute water 

to A&B. The Director and Department were ordered to appear before the Court on September 

25, 2007 to show cause why they have not complied with A&B's Petition and Application. 

As shown by the Affidavit of David R. Tuthill, Jr.. Director, Idaho Depariment of Water 

Resources ("Tuthill Affidavit") and the argument herein, A&B's request for a writ of mandate is 

without merit because the Director and Department have and continue to take all actions required 

by the May 1995 Order and the Motion to Proceed. Moreover, A&B is not entitled to the relief 

requested because it has failed to coinply with its legal duty to provide notice to parties to the 

pending administrative proceeding. Therefore, the Director and the Department respectfully 
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request that this court den) A&B's requested relief, deny A&B's request ihr costs and attorneys' 

fees, and disi~liss this cause of action. Furthennore, the Director and Department request their 

own costs and attorneys' fees, as A&B as pursued this matter without basis in law or fact. 

11. 

ANALYSIS 

A. Procedural History 

In 1994, A&B sought ad~ninistration of junior priority ground water rights based on its 

assertioil that its members were suffering inaterial injury as a result of declining ground water 

levels. A&B Attachn7ent B at 2. Notice of the Delivery Call was served 011 approximately 7,200 

junior priority ground water right holders who divert water from the Eastern Snake Plain Aquifer 

("ESPA") with priorities later in time than September 16, 1948. A&B Attachment C at 1. In 

accordance with Idaho Code 3 42-233b. A&B also moved for the designation of the ESPA as a 

Ground Water Management Area ("GWMA"). A&B Aitacl717ze1zi B at 3. 

On Noveinber 16, 1994, a pre-hearing conference was held at the Minidoka County High 

School at which "the attorney for A&B presented the outline of a proposed stipulation by the 

parties which would allow the matter of the contested case to he held in abeyance for a time." 

A&B Attachment C at 2. The proposed stipulation was reduced to writing, filed with the 

Department, and approved by order of then-Director R. Keith Higginson on May 1, 1995: "[Tll~e 

proposed Stipulation is adopted in part as the pre-hearing co~lference order of the IDIVR . . . and 

actions called for in the Stipulation will he accomplished in so far as possible using available 

department resources. . . ."I Id. at 8. The May 1995 Order further stated that "IDWR retains 

jurisdictioil of the petition for the purpose of continued review of illformation concerning water 

1 The "actions" to be undertaken by the Department in the 1995 Order will be discussed below. 
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supply," and that "action on the Petitio1.i is hereby stayed ~ i i~ t i l  further i,iitice lo lI?e]~uriies. Ally 

patty may file a Motion to Proceed at any tinle to request the stay be lifted." Id. (emphasis 

added). 

On March 16,2007, nearly twelve years after entry of the May 1995 Order, A&B filed its 

Motion to Proceed with the Department.2 According to its Motion to Proceed, A&B requested 

that "the Director . . . lift the stay agreed to by the parties in regard to the petition of A&B . . . for 

the delivery of ground water and the creation of a ground water rnanage~net~t area, and that said 

Director proceed, without delay, in the ad~ni~listration of the Eastern Snake Plain Aquifer . . . in 

such a rnaixner as to provide ground water to A&B under its ground water rights that are being 

materially interfered with and illaterially injured by junior ground water appropriators . . . ." 

A&B Attachnzent E at 1 .  A&B's Motion to Proceed was not served on other parties, Tuthill 

Affidavit at 4, as required by the May 1995 Order, May 1995 Order at 8. 

On May 7, 2007, the Director held a11 infor~nal status conference, which was not 

recorded, on A&B's Motiorz to Proceed and Delivery Call. Tuthill Afjdavit at 3. Anlong others 

present at the status conference, either in person or by telephone, were A&B's attorney. Roger 

Ling, and A&B's manager, Dan Temple. Id. 

011 June 15 ,  2007, Mr. Ling sent a letter ("June 2007 Letter") to the Director expressing 

concern that the Director had not taken action on A&B's Motion to Proceed. A&B Attaclin~ent 

F. According to the June 2007 Letter, "Unless immediate action is taken to meet the obligatio~ls 

of I.C. $42-23313 [creation of a GWMA], we will have no alternative but to seek an order from a 

court . . . to order that you carry out these duties." Id. at 3. 

As will be discussed more fully below, prior to A&B filing its Motion to Proceed, ~nultiple calls for delivery of 
senior surface water rights were filed with the Department, most notably by Blue Lakes Trout Farm, Inc., Clear 
Springs Foods, Inc., and the Surface Water Coalition in 2005. 
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011 July 26, 2007. the Director met with the A&13 Board of Directors and Manager, Dan 

Temple, in Rupert, Idaho. Tuthill Afidavit at 3. A&B's attorneys were not present at the 

meeting. Id. As stated in Dan Temple's affidavit, the Director inforined tlie attendees that the 

Department did uot anticipate curlailing junior priority ground water rights in response to the 

Delivery Call in 2007. Id. The Director did state, however, that the Department intended to 

respond to the Delivery Call by scheduling a hearing in early 2008, after the scheduled hearings 

in delivery calls filed by Blue Lakes Trout Fmn, Inc. ("Blue Lakes"), Clear Springs Foods, 111~. 

("Clear springsn),3 and the Surface Water Coalition4 were completed. Id. at 3-4. The Director 

left the meeting with the understanding that the attendees were satisfied with the proposed 

schedule for responding to the Delivery Call. Id. at 4. 

On August 23, 2007, A&B filed its Petition, Application, and Affidavit of Dan Teinple 

with the Court. The Petition sought to coinpel the Director to respond to the Delivery Call and 

administer junior priority ground water rights within "Water Districts 100, 110, 120, 130, and 

140 to supply A&B's prior right." Petition at 14. On August 28, 2007, the Court granted A&B's 

Application and ordered the Director to respond to the Delivery Call and distribute water to 

A&B. Additionally, the Director and Department were ordered to appear before the Court to 

1) respo~ld to A&B's water delivery call (as requested in its original petition filed 
July 27, 1994, its Motion to Proceed filed March 16, 2007, and its June 15, 2007 
letter to Respondent Tuthill) and distribute water in the Eastern Snake Plain 
Aquifer to the wells of A&B Irrigation District . . .; 2) That Respondents are 
further Ordered to appear before this Court . . . to show cause, if any they have, 
why they have not colnplied with the alternative writ of mandate and why the 

3 A joint hearing in the deliveiy calls filed by Blue Lakes and Clear Springs is scheduled for November 28 through 
Deceinber 18,2007. Attach~i?ent A to Tutl?iN Afldavit. 

The Surface Water Coalition is colnposed of A&B Irrigation District, American Falls Reservoir District #2, 
Burley I~~igat ion District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal Company, and 
Twin Falls Canal Company. The hearing is scheduled for January 16 through February 6, 2008. Attach~iiei?tA to 
Tuthill Affidavit. 
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alternative writ oi' mandate sliould not contiilue in force and effect untii this 
matter is tried hy the Court on the merits. 

Alternative iT4,it of Mandate at 2. 

On September 13,2007, a Notice ofStatus Confe~,ence ("Notice") was sent to attorneys 

for A&B and other parties invol\~ed in the pending delive~y call matters involving Blue Lakes; 

Clear Springs, and the Surface Water Coalition. Attachnze~zt B to Tuthill Afldavit. The Notice 

stated that a for~i~al  status conference would occur on September 20, 2007. Despite A&B's 

failure to provide "notice to the parties" of its Motion to Proceed, May 1995 Order at 8, the 

Notice stated that those who appeared at the status conference would discuss A&B's Motion to 

Proceed, the creation of an updated service list, and proper service of the Motion to Proceed. 

The Notice set a March 18,2008 hearing date for the Delivery Call. 

At the September 20,2007 status conference, attorneys for A&B, as well as those that the 

Department served with the Notice appeared. Tutlzill Afidavit at 4. A&B's attorneys stated at 

the hearing that the Motion to Proceed was only senled on the Department and that it was the 

Department's obligation to serve notice of the Motion to Proceed on junior priority water right 

holders. Id. The participants to the status conference were instructed to provide the Director 

with pre-hearing schedules within two weeks that were consistent with the setting of a March 18, 

2008 hearing. Id. at 5. 

B. Standard of Review 

1. Writ of Mandate 

The writ of mandate is an extraordinary remedy requiring extraordinary circumstances. 

Idaho Falls Redevelopnzent Agency v. Countrynzan, 118 Idaho 43,43,794 P.2d 632,632 (1990). 

The writ will not issue when an adequate remedy at law or equity exists. Edi.clards v. Industrial 

Cornnz'n, 130 Idaho 457,459-60, 943 P.2d 47,4940 (1997). Only if the act sought to be 
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co~npelled of the public oftleer is ministerial, and the party seeking the writ has a clear legal right 

to have the act performed, and the officer has a clear duty to perfornl the act, will mandamus lie. 

Rogers v. Goodii?g.Joir~t Public Sc'7ool District hro. 231, 135 Idaho 480, 483, 20 P.3d 16, 19 

(2001); Kolp v. BoardofTr. ofButte County Joint Scl?. Dist. No. 111, 102 Idaho 320, 323, 629 

C. Delivery Call and May 1995 Order 

A&B alleges in its Petition that it is entitled to adlninistration of junior ground water 

rights because the Director and Depart~nent have failed to comply with the May 1995 Order. 

Petition at 6. The May 1995 Order provided that the Director and Department would do the 

following: 

1. [Dlevelop a plan for ~nanagemeilt of the ESPA which will provide for 
active enforce~nent of diversion and use of water pursuant to established water 
rights. Such plan will be adopted and implemented under the Administrative 
Procedure Act. 

2. No[t] [issue] drought-related emergency pennits to divert ground water 
from the ESPA for limited seasons or periods of time . . . except as provided in 
section 42-202A, Idaho Code. 

3. [Plropose rules for supple~nental water rights under the Adlninistrative 
Procedure Act defining the term "supplen~ental water right," and governing the 
use and transfer of such rights and the relationship of use of water under such 
rights to the primary rights which they are supplement. 

4. [Sleek to fully inlple~nellt the provisions of section 42-701, Idaho Code, 
regarding the nleasurelnent and reporting of diversions of water statewide and 
particularly from the ESPA. This effort will expand as funding and staffing are 
made available. It will include the organization of water measurement districts as 
provided in title 42, chapter 7, Idaho Code, as amended by Chapter 291, 1995 
Session Laws. 

5. [Continue] [tlhe amended ~noratoriu~n order on appropriations of surface 
and ground water from the Eastern Snake River Plain Area entered by the 
Director on April 30, 1993 and subsequently approved and confir~ned by the 
Legislature in Chapter 449, 1994 Session Laws . . . through December 3 1, 1997 as 
provided by law. 
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6 .  [R]etain[] jurisdiction of the petition for the purpose of coiltinued review 
of inforination coilceming water supply, the impact of use of youiid water on 
other uses of the resource and the determination and designation of the ESPA as a 
ground water nlanagement area. 

May 1995 Order at 8.  

A&B asserts in its Petition that "the Department has failed to adopt and inlplement a 

management plan to regulate and inonitor the ground water resources within the ESPA. 111 

addition . . . the Department has failed to formally identify which actions it has taken to co~nply 

with the 1995 Pre-Hearing Order." Pelifion at 6. As demonstrated herein, the Director and 

Department have complied with the May 1995 Order. 

1. The Director and Department have Developed and Implemented a Plan for 
Administration of the ESPA. 

The Director and Departineilt have developed and imple~llented a plan for administration 

of the ESPA by completing hydrologic studies of the ESPA, adopting the Rules for Coi~junctive 

Management of Surface and Ground Water Resources ("CM Rules"), creating water 

illeasureinent districts, creating ground water manageinent areas, filing Director's Reports in the 

Snake River Basin Adjudication ("SRBA") in basins that overlay the ESPA, and creating water 

districts. Long-term planning for the ESPA is currently underway through actions taken by the 

Idaho Water Resource Board ("Board"). Therefore, despite A&B assertion to the contrary, 

Petition at 6 ,  the Director and Department have developed and impleinellted a plan for water 

rights diverting from the ESPA. With the possible exception of the initial gathering of 

information, and as demonstrated by the record herein, A&B was fully aware of the actions 

undertaken by the Director and Departn~eilt in developing its plan for adininistratio~l of the 

ESPA. Thus, this Court should deny A&B's requested relief, Ed~vards, 130 Idaho 457, 943 P.2d 

47; Idaho Falls, 11 8 Idaho 43,794 P.2d 632, and dismiss its cause of action. 
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a. Gathering of Information 

One of the first steps taken to manage the ESPA during the general time period of the 

Delivery Call and May 1995 Order was begun by the Board. In 1993. the Board began a study to 

inventory water resources in the Upper Snake Basin. Tuthi / lA~duvi t  at 5. The project, wliicli 

was published in Dece~nber 1998 and entitled Upper Snake River Bas~n Resource I1~vei7tory 

("Ii~veiltory Study"), was a "comnpilation of the data and infonrlation that was collected as part of 

the . . . Board's . . . conlprehensive basin planning study of the Eastern Snake Plain Aquifer and 

tributary basins conducted fi-om 1993 to 1996." Ini~er~tory Study at 1. "This document is being 

presented by the board as an up-to-date, comprehensive inventory of the water resources in the 

Upper Snake River Basin.'' Id. 

A second study, which was begun by the Departme~lt in 1993. was the Upper Snake River 

Basin Study ("Upper Snake Study"). Tut/iill Afidavit at 5; see Upper Snake Study at SO. The 

Upper Snake Study took four years to coi~~plete and cost $287,000. Upper Snake Study at 80. 

The Upper Snake Study examined "the effects of ground water withdrawals," a "method of 

accounting for the effect of ground water withdrawals . . . in the allocation of natural flow and 

use of stored water," "the effects of reduced diversions by surface water irrigators . . . on ground 

water discharges . . . and show corresponding water table elevation changes throughout the 

aquifer," and "the effects of fui-rher reductio~is in surface diversions on ground water discharges 

to surface sources." Upper Snake Study at 4. The Upper Snake Study also prepared "study plans 

iiicluding time and cost esti~ilates for evaluating the hydrologic effects of ground water 

withdrawals," "hydrologic evaluations of potential managed ground water recharge progranis . . . 

as possible mitigation," and "possible plans for initigation of depletion of natural flow supplies 

in Water District 1 resulting from ground water pumping on the ESPA." Id. 
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b. Adoption of the CM Rules 

A next step taken by the Depai-tilleilt to manage the ESPA and coi~juiictively adiiiiilister 

water rights was the adoption ofthe CM Rules on October 7, 1995. IDAPA 37.03.1 1; Tuthill 

Affidavit at 5. As evidenced by the delivery calls filed by Blue Lakes, Clear Springs, and the 

Surface Water Coalitioil, aillong others, the orders issued by the Director in those cases, Tutl7ill 

Affidavit at 2, and the Idaho S~~preme Court's recent decision in A~iwrican Falls Reservoir Dist. 

No. 2 1,. Idaho Dept. o f  JVater Resources, 143 Idaho 862, 154 P.3d 433 (2007), the Director has 

been actively using the CM Rules to administer junior priority ground water rights that are 

hydraulically connected to the ESPA. 

A&B participated in the developineilt of the CM Rules by submitting comments to tlien- 

Director R. Keith Higginson. Altachrnent L to Tulhill Afldavil. Moreover, as de~nonstrated by 

American Falls, A&B caiulot credibly assert that it was without knowledge of these actions. 

c. Creation of Water Measurement Districts 

On October 24, 1996, a Final Order Creating Water Measuremerzt Dishicts and Notice 

ofAnnual Meeting was issued by then-Director Karl J. Dreher. Attacl?n?enl C to Tuthill AfJidavit. 

The districts were created "to insure that water users are divertiilg water within the limits of their 

water rights" and to "facilitate the measureilleilt of water diverted from the ESPA and reports of 

the diversions." Id. at 4-5. The order created the Noi-th, East, and West water rneasureilleilt 

districts, which overlay virtually all of the ESPA. Water llleasurement districts were created by 

the Director in accordance with authority contained in chapter 7, title 42 of the Idaho Code. 

A&B had full knowledge of the creation of water measurement districts as evidenced by 

its October 2, 1996 Petitionfor Exclusionfioliz Water Measuren?ent District, which was granted 

by the Director on December 30, 1996. Attacl~me~it D to Tuthill Affidavit. 
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d. Creation of Ground Water Districts 

While not an action u~ldeltalteil by the Department. Ground Water Districts have been 

created in counties that overlay the ESPA. The creation of Ground Water Districts in accordance 

with Idaho Code 5 s  42-5201-5276, allows for additional protection of the ESPA, as the boards of 

directors for those districts have the authority "To monitor, measure, study, and implement 

programs in the interests of the district's inembers regarding the protection of ground water 

diversions, depth of water in wells, aquifer water levels and characteristics." Idaho Code 5 42- 

5225(17). The Magic Valley Ground Water District ("MVGWD") was approved by residents of 

Minidoka County and created by order of the Minidoka County Co~n~nissio~lers on February 12, 

1996. Altachi??ent E to Tuthill Affidavit. The North Snake Ground Water District ('NSGWD") 

was approved by residents of Gooding County and created by order of the Goodi~~g Coullty 

Commissioners on January 4, 1996. Id. 

A&B is located in both the MVGWD and NSGWD and its shareholders irrigate land with 

surface and ground water rights in Gooding and Minidoka counties. Therefore, A&B cannot 

credibly claim that it was without knowledge of the creation of the ground water districts. 

e. Creation of GWMAs 

A next step i11 the developine~lt of the plan for managing the ESPA was the creation of 

GWMAs. On August 3, 2001, pursuant to Idaho Code 5 42-233b, then-Director Karl J. Dreher 

exercised his discretioil in enterillg orders designating the Anlerican Falls GWMA and the 

Thousand Springs GWMA. .4/tacl?izent F to Tuthill Afidavit. "The Director initiates this matter 

in response to his recogllitioll that he has a respoilsibility . . . to exercise his statutory authorities 

to administer rights to the use of ground water in a manner that recognizes and protects senior 

priority surface water rights in accorda~lce with the directives of Idaho law." Id. The American 
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Falls and Thousand Springs GWMAs overlay mucl-i of the ESPA and allowed for adininistration 

of water rights in those areas. 

A&B participated in the proceediilgs creating the GWMAs. Aftuchme~~t L to Tutl7ill 

Afidai~it. Therefore, A&B cannot credibly clailn that it was without knowledge of these actions. 

f. Piling of Director's Reports in the SRBA in Areas that Overlay the 
ESPA and the Creation of Water Districts 

With the filing of Director's Reports for basins overlying the ESPA in the Snalte River 

Basin Adjudication ("SRBA"), and the subsequent issuance of partial decrees by the SRBA 

District Court, the Director was authorized to create water districts. Idaho Code 5 42-604 ("The 

director. . . shall divide the state into water districts . . . provided that this sectioi: shall not apply 

to streams or water supplies whose priorities of appropriation have not been adjudicated . . . ."); 

Idaho Code 5 42-607 ("It shall be the duty of said waterinaster to distribute the waters 

conlprising a water district . . . ."); see generally A&B Atfachnzent D. 

A&B was and remains a claimant in the SRBA and had knowledge of the state of Idaho's 

Motion for Interim Administration in the Eastern Snake Plaiil Aquifer, as it was served upon 

A&B. Attachment G to Tutliill ASfidavit. Included ii: support of the Motion for Interim 

Adininistratio~: was the affidavit of Timothy J. Luke, Section Manager for the Water Distribution 

Section for the Departinent ("Luke Affidavit"). Id. Accordiilg to page 3 of the Luke Affidavit, 

The specific reasons for creation or enlargement of water districts in Basins 35? 
36; 41, and 43 are: 

Existing water districts in these basins are limited to surface water sources and 
do not include ground water sources. . . . 
All of the water rights claimed in Basins 35, 36, 41, and 43 have been reported 
or partially decreed in the SRBA . . . . 
IDWR has already created Water Measureineilt Districts in these areas, but the 
Measurement Districts' authority is limited to ineasureineilt and reporting of 
water use and does not include authority to regulate water rights, iilcluding 
enforcement of water right conditions. 
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c The establisl~ment of water districts wiil provide tile watern~asters with the 
ability to administer water rights in accordance with ihe prior appropriation 
doctrine as established by Ida110 law. 

e The available water supply is currently not adequate to satisfy some senior 
priority water rights and is projected, in the future, to be insufficient, at times, 
to satisfy these water rights. 

The state of Idal~o's Motion for Iilterilll Adininistration was granted by the SRBA District 

Court on January 8,2002. Order Granting State ofIdaho's Motionfor Orderfor Interi~n 

Ad~itiiiistration. Attachnfent G to Tuthill Afldavit. "Interim administration in those portions of 

Adlninistrative Basis 35, 36, 41, and 43 . . . is reasonably necessary to protect senior water riglts 

in accordance with the prior appropriation doctrine as established by Ida110 law." Id. at 2. 

Shortly after the SRBA District Court granted the state of Idaho's Motion for Interim 

Administration, the Director began taking the necessary steps to create water districts. The 

creation of Water District Nos. 100, 110, 120, 130, and 140, has allowed the Director to 

administer water rights that are l~ydraulically collllected to the ESPA. A&B Altaclinient D. 

Furthennore, the creation of water districts overlying the ESPA allowed the Director to rescind 

his orders that created the American Falls and Thousand Springs GWMAs in favor of 

administering water tlxough water districts: "Thus, the need for the GWMA no longer exists in 

those portions of tile GWMA overlain by Water District[s] . . . , and its conti~tued existence 

within the Water District boundaries may cause confusioll in the administration of water rights."5 

Attachlnel~f F to Tuthill Afidavit at I .  A GWMA is not necessary in an area that has an 

organized water district. Tutl7ill Afidavit at 7.  A&B is located wholly within Water District No. 

130. Id. at 8. 

The creation of Water District No. 130 began wl~en the Director "mailed notice . . . of the 

proposed action . . .to each water user in the proposed district . . . ." A&B Attachment D, Final 
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Order Ciciiiii~g IViiier Disirict No. 130 at 3 ("Filial Order"). 4 lleai-iilg oil the proposal occurred 

at the Jerome High School Audiloriuin on February 4, 2002, which provided persons attending to 

make comments. The Final Order states that "Mr. Roger Ling, attorney for the A&B Irrigation 

District, stated that the questioils he had were addressed by the Director during the presentatioll 

and discussion that occurred prior to going on the record." Id. The Final Order was issued on 

February 19,2002. The watennaster for Water District No. 130's duties to ad~ninister water 

rights were defined by the Director as follows: 

a. Curtail illegal diversions (i.e., any diversion without a water right on in 
excess of the ele~nents or conditioils of a water right); 

b. Measure and report the diversions under water rights; 
c. Enforce the provisions of stipulated agreements approved by the Director, 

and 
d. Curtail out-of-priority diversions determined by the Director to be causing 

injury to senior priority water rights if not covered by a stipulated 
agreement or a mitigation plan approved by the Director. 

Id. at 5 

Dan Temple; for A&B, has participated in Water District No. 130 as a member of the 

advisory committee, as indicated in Water District 130's 2006 aimual minutes. Aftachment L to 

TuthiMAfldavit. Therefore, A&B ca~mot credibly claiin that it was without knowledge of il~csc 

actions. 

g. Long-Term ESPA Planning and Management 

Recently, the Legislature authorized the Board to undertake a Colnprehe~lsive Aquifer 

Management Plan ("CARIIP") for the ESPA. Attachiiie~zl H to Tufhill Affidavit (House Bill 320, 

2007 Idaho Sess. Laws 850, and Senate Coilcurreilt Resolutioll No. 136,2006 Idaho Sess. Laws 

1392). The CAMP will aid not only in adiniilistratio~l and enforcelne~lt of water rights, but also 

in long-tern1 planning and management of the ESPA. 

The Director's orders dissolving the GWMAs have been challenged, but a hearing date has not been set. 

Respondents' Brief in Support of Motion to Dismiss Petitioner's Alternative 
Writ of Mandate and the Verified Petition for Peremptory Writ of Mandate- 14 



Representatives of Water District No. 130 are Advisory Co~nmitiee inembers of the 

CAMP.  Attuclime~~t I to Tuthill &j?davit. A&B is located within Water District No. 130: and at 

least as recently as the 2006 annual meeting, Dan Teiuple was a inember of the Water District 

No. 130 advisory committee. Altachn7enl L to Tuthill Afjdavit. Therefore, A&B cannot credibly 

claiin that it is without laowledge of this action. 

2. The Director and Department have not Issued New Drought-Related Permits 
Except in Conformance with Idaho Law 

In 1992, the Department issued thirty drought-related permits to divert ground water from 

the ESPA. Tuthill Affidavit at 8. The Departlnent renewed one of the thirty permits, 47-8296, in 

1993, for a diversion rate of 4.00 cfs. Id. Since the May 1995 Order, the Departlnent has 

renewed three of the original thirty drought-related pennits to divert ground water fro111 the 

ESPA. Id. The Department renewed 21-7510 in 2001 and 2002 for a diversion rate of 7.00 cfs; 

22-7734 was renewed in 2001-2003 for a diversion rate of 3.20 cfs; and 22-7737 was renewed in 

2001-2004 for a diversion rate of 5.60 cfs. Id. at 8-9 Since the May 1995 Order, the Department 

has not issued new drought-related permits. 

The Depai-tmei~t's actiolls are matters of public record; therefore, A&B had a duty to 

investigate this provision of the May 1995 Order before filing its action with the Court. Thus, 

A&B cannot credibly claiin that it was without knowledge of this action. 

3. The Director and Department have Proposed Rules for Supplemental Water 
Rights 

Beginning in 1995 and again in 1997, the Department, through the Idaho Administrative 

Procedure Act, initiated rulernaltii~gs defining the term "supplemental water right." Altachiizent 

K to Tuthill Affidavit. Notice of proposed rulemaking was published in 1998, and notice of 
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contii~uation of negotiated rulemaicing ill 2000. Due to oppositioil to the proposals. the atteinpts 

have never resulted in the adoptiou drules .  Tuihill Afldavil at 9. 

The 1997 Notice of Negotiated Rule Making states that "rule lnakiug is respousive to an 

agreement which arose from efforts initiated by the A&% Irrigation District seekiug coujunctive 

management of surface and ground water supplies used in the Easter11 Snake Plain Aquifer area." 

Attachnient K to Tuthill Afldailit. On October 30,2001, Roger D. Ling submitted written 

comnlellts to Norman C. Young regarding Draft Statewide Water Management Rules of July 10, 

2001. Ici. Therefore, A&B cannot credibly claim that it was without knowledge of these actions. 

4. The Director and Department have Created Water Measurement Districts 

As stated above, the Director, in exercising his discretion, created the Norlh, East, and 

West water measurement districts, which overlay vil-tually all of the ESPA. A&B was included 

in the West water measurement district until its petition for exclusion from the lueasurement 

district was granted by the Director. Therefore, again, A&% cannot credibly claim that it was 

without lu~owledge of this action. 

5. The Director and Department have not Rescinded the Amended Moratorium 
Order 

The c o n ~ m i t ~ n e ~ ~ t  to keep "the mended lnoratoriuln order on appropriations of surface 

and ground water froin the Eastern Snake River Plain Area . . . at least through December 3 1, 

1997" has beell fulfilled, as the amended nloratoriulll order covering the ESPA has not been 

rescinded, Tuthill Afldaijit at 8; see also Attachnie~?t J t o  Tuthill Afldavit, and the Department 

has not processed pennits for collsumptive uses, absent approved mitigation, Tuthill Afldaavit at 

8. 
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The aineiided iiioratoriun? order is a Illalter of public record; illerefore: A&B had a duty 

to investigate this require~ilent of the May 1995 Order before filing its actiou with the Court 

Thus, A&B canlot credibly claiin that it was without knowledge of this action. 

6. The Director and Department have Retained Jurisdiction of the Delivery 
Call 

As required by the May 1995 Order, the Director and Departine~lt have retained 

jurisdiction of the Delivery Call and, in accordalice with the provision in the May 1995 Order 

that allowed ally party to file a "Motion to Proceed," a hearing will colntneilce on the Delivery 

Call on March 18, 2008. Tutliill Affidavit at 4; Attachntent B to TuthillAfida1,it. A&B's own 

actions in filing the Motion to Proceed demoilstrate its lcuowledge of the Department's retained 

jurisdiction. 

In summary, and as the record demonstrates, A&B was fully knowledgeable that the 

Director and Department were in compliauce with the May 1995 Order. A&B's real dispute is 

not about the Director or Departineilt's taking action under the May 1995 Order, but the choice 

of actions pursued by the Director and Departineilt to develop the plan for management of the 

ESPA. The purpose of a writ of mandate is lo force action of a gover~u~~ental entity, Idaho Falls, 

118 Idaho at 45, 794 P.2d at 634, not to argue over the entity's choice of action. Because A&B 

lcuew that the Director and Departmeilt acted by establishing a plan for mailageilleilt of the 

ESPA, A&B's Petition should be dismissed bythis Court. 

D. Response to A&B's Motion to Proceed 

1. A&B Failed to Serve Junior Priority Ground Water Users with its Motion to 
Proceed Thereby Failing to Comply with the Terms of the May 1995 Order 

The May 1995 Order staying A&B's Delivery Call stated that the "action on the Petition 

is hereby stayed uutil further notice to ihe parties. Any party may file a Motion to Proceed at 
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any tiilie to request the stay be lifted." Id. (emphasis added). A&B's 1994 Delivery Call was 

therefore stayed until a party to the proceeding filed a h4otion to Pmceed and served that motion 

on the parties to the proceeding. A&B conlplied with the first requirenlent of the May 1995 

Order when it filed its Motion to Proceed with the Department; however, A&B failed to satisfy 

the second requirement by not providing notice to the other parties to the contested case. A&B 

admitted in the September 20,2007 status conference that it only served its Motion to Proceed 

on the Department. Tuthill Affidavit at 4. Despite A&B1s failure to properly serve, the Director 

has sought to avoid undue delay by conducting a status and scheduling conference to set the 

Delivery Call for hearing as expeditiously as possible. 

A&B's argunlent that the Deparlrnent is required to serve its Motion to Proceed is 

inconsistel~t with the May 1995 Order and IDAPA 37.01.01.302. The May 1995 Order does not 

place the duty on the Departn~ent to serve the Motion to Proceed on affected junior priority 

ground water users. Indeed, if the May 1995 Order were read as advocated by A&B, it would be 

inconsistent with the Department's Rules of Procedure and the Idaho Rules of Civil Procedure 

which require the party initiating the proceeding to serve notice. IDAPA 37.01 .01.302 ("All 

docun~ents intended to be part of the agency record for decision must be serried upon the 

representatives of each party of record concurrently with filing the original with the officer 

designated by the agency to receive filings in the case."); see also I.R.C.P. 5(a). A&B is the 

petitioiling party and therefore required to provide service of its Motion to Proceed upon junior 

priority ground water users that may be impacted by its Delivery Call. By failing to serve those 

water users, A&B has not conlplied with the terms of the May 1995 Order and has thereby 

delayed lifting the stay. Nevertheless, the Director has met with A&B in a status and scheduling 

conference to expedite the resolutio~l of the Delivery Call while A&B colnplies with its duty to 
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serve its Motion to Proceed on affected junior priority ground water users. Once notice has bee11 

served oil the respondent junior priority ground water users that may be affected by the Delivery 

Call, the Departnlent will lift the stay and a hearing may commence. 

2. A Timely Hearing has been Set given the Complexity of the A&B Delivery 
Call 

As stated in the September 13,2007 Notice, and again at the September 20, 2007 status 

conference, a hearing on the Delivery Call will begin on March 18, 2008. Given the co~nplexity 

of the Delivery Call, the date chosen is timely: 

Clearly it was important to the drafters of our Constitutioll that there be a timely 
resolution of disputes relating to water. While there must be a timely response to 
a delivery call, neither the Constitution nor the statutes place any specific 
tilnefranles on this process, despite atllple opportunity to do so. Given the 
complexity of the factual deter~ninations that must be made in determining 
material injury, whether water sources are interconnected and whether curtailment 
of a junior's water right will indeed provide water to the senior, it is difficult to 
imagine how such a timeframe might be imposed across the board. It is vastly 
Illore important that the Director have the necessary pertinent information and the 
time to make a reasoned decision based on the available facts. 

Anlerican Falls, 143 Idaho at 875, 154 P.3d at 446. 

The tillling of the A&B bearing is appropriate given its complexity. The A&B Delivery 

Call will be the first time the Department has been presented with a delivery call between ground 

water users and will likely rely heavily on use of the ground water model and presentation of 

experi opinions. In order to provide both senior and junior water right holders with due process 

and a full and fair opportul~ity to be heard, a time period of six months to allow for discovery and 

the development of a record is reasonable. Additionally, many of the parties to A&B's Delivery 

Call are involved in the delivery call proceedings in Blue Lakes, Clear Springs, and the Surface 

Water Coalition, making it unrealistic to have siiuultaneous proceedings. 
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Moreover, the delivery calls in Blue takes, Clear Springs, and the Surface Water 

Coalition are set for hearing in late 2007 and early 2008. Tutl~ill ASJidavil at 3-4. The 

inforlnation that will be gamered from the orders entered by the hearing officer in those 

proceedings \?rill be instructive in the A&B Delivery Call. Colnmon issues such as use of the 

ground water model, application of the CM Rules, determination of futile call, and the means by 

which junior priority ground water users may provide nlitigation to senior users will all likely be 

reviewed by the hearing officer in those delivery calls and his findings and conclusions will aid 

in the A&B proceeding. 

E. A&B's Request for Costs and Attorneys' Fees Should be Denied Because the 
Director and Department have Acted with a Reasonable Basis in Law and Fact 

A&B requests an award of costs and attorneys' fees in accordance, but not limited to, 

Idaho Code 5 12-1 17 and 5 12-121. Initially, it should be noted that an award of costs and 

attorneys fees under Idaho Code 5 12-121 is inappropriate because the cause of action filed by 

A&B is against a "state agency." Idaho Code 3 12-1 17; see Idaho Wafersheds Project, h e .  11. 

State Bd. of Land Conz'rs, 128 Idaho 761, 767, 91 8 P.2d 1206, 1212 (1996). Therefore, A&B is 

only entitled to costs and attorneys' fees in accordance with Idaho Code 5 12-1 17. 

In order for costs and attorneys' fees to be awarded under Idaho Code 5 12-1 17, the 

Court must find that the Director and Department acted "without a reasonable basis in law or 

fact." Idaho Code 5 12-1 17(2). As de~nonstrated above, the Dcpartl~~cnt and Director have 

conlplied with the terms in the Director's May 1995 Order, and the Department and Director are 

proceeding with A&B's Delivery Call as expeditiously as possible. 
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111. 

RESPONDENTS' REQUEST FOR COSTS AND ATTORNEYS' FEES 

As a direct and proxiinate result of Plaiiltiffs actions in filing this matter, the Director 

and the Departnleilt have been required to expend legal resources and have also iilcurred various 

costs. Therefore, Respondents requcst costs and attorneys' fees pursuant to Idaho Code 5 12- 

117. A&B alleges that it was without knowledge of the actions taken by the Director and 

Department to administer water rights. As anlply demoilstrated by the record, A&B had 

knowledge and participated in inany of the actions undertaken by the Director and Department. 

Therefore, A&B acted without any reasonable basis in law or fact when it filed its action with the 

Court. Furthermore, A&B did not provide "notice to the parties" of its Motion to Proceed, 

thereby failing in its duty under the May 1995 Order to infonn parties to the action of its decision 

to renew its Delivery Call. Despite A&B's failure, the Director and Departine~lt have inoved as 

expeditiously as possible to schedule the matter for hearing. 
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CONCLUSION 

For the reasons stated herein, and in accordance with Idaho Rule of Civil Procedure 

12(b)(6), the Court should dismiss Petitioner's Alternative Writ of Mandate and the Verified 

Petition for Perenlptory Writ of Mandate, and should deny Petitioner's request for costs and 

attorneys' fees. Because the Petitioner has pursued this matter without any reasonable basis in 

law or fact, the Court should award reasonable costs and attorneys' fees to Respondents. 

5 k  
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