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iN THE J)lSTIUCT COURT OF TilE FlliTH JUDICIAL DISTRICT ~-- ! J:'UiY 
STATE Oli' IDAHO, IN AND FOR THE COlJNTY OF MINIDOKA 

A & B lRRIGATION DISTRICT 

Peli! ioner, 

VS. 

THli IDAIIO [)liI'ARTMIJNT 0\1 WATlm. 
HESOURCES rmd GARY SPACKMAN in 
his oflicbl cnp1lcily as Jnl~rim Director of 
the 1<11111() Dcpmlil1~l\t of Wnt~r Resources, 

Rcspondcnts, 

fElli 

'fIlE lIMBO GROUND WATER 
APPROPRIATORS, INC" THE CITY OF 
POCATELLO, FREMONT MADlSON 
IRRIGATION D1STIUCT, ROBERT & 
HUH J IUSKlNSON, SUN-OLO 
INDUSTRIES, VAL SCHWENDIMAN 
VARMS,INC., DA V If) SCllWRNIJlMAN 
l'AMRS,INC., DARRELL C. NEVILLE, 
SCOTl" c. NEVILLE, and STAN D. 
NEVILLE, 

Intervenors. 

j'N lTiiTi\1/\ TTEizOI;' THE pj'2mrON 
FOR 1 lHUVER Y CALL OF A &: B 
lRj{jOAllON DISTRICT FOR TIlE 
DELlVJ£HY OF GROUND WA TRR AND 
FOR TIlIl CREATION OF A GROUND 
.WATER MANAGEMENT AREA 

) S\lbcase No.: 2009-000647 
) 
) ORDER GRANTING MOTION TO 
) ENFORCE IN PART AND DENYING 
) MOTION TO ENF()RCI~ IN PART 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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) 
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FACTUAL ANI) PROCEDURAL nACKGROUNI) 

I, On May 4, 2010, the Cuurt entered a Memorandum Decision and Order 

olll'elilionjol'.llldiciol Review ill the abuve-captioned matter. The Memorandum 

()ccl:violl nr1irmed the Final Order orlhe Director on all issues raised unjudicial review 

2. With rcsped to the issue of the proper evidentiary standard to be applied 

to " dctwnlllntion in the contQxt of a delivery call that a senior water IIser can get by with 

"',S waler than decreed tn it in the SRDA, the COUJt remlUJdcd the same to the Director 

for the following limited purpose: 

The Director ,'ITed by fuiling to npply the evidentiary standard of clear and 
~{)Ilvi Ilciug evidence in conjullction with the finding th"t the quantity 
d(,cl'c~d to A & n's 36-2080 exee<:ds the quantity being put to beneficial 
lise fbI' purpose of dctcmlining material injury. "n,C case is remanded for 
the limited purpose of the Director to apply the approprinte evidentiary 
standard to tho existing r<:cord, No [mIller evidence is required. 

"'~/r/(lrmIlIJlm [);!cisioll, p. 49 ("Ordel' ojRenllll7d"). 

3. The Court subsequently entered an Order denying IhcPetifiol1sjor 

Rehearillg med ill this ma1tc'f, ~nd on Novcmber 23, 2010, the Court cnlered a Rille 54(n) 

, 
4. Between December 13,2010 and January 3,2011, Notices o/Appc<li were 

Hkd by the Idaho [)cpnlil11ent ofWatel' Resources ("lDWR" or "the Depmtn1I'nt"), A&13 

[n igntiol1 District ("A&I1"), the City of Pocatello, and the Idaho Ground Water 

Appropriators, Tne. ("IOWA"). One orthe issues raised on appeal is the propriety ofthis 

COtll·t's d~eisioll to remand the case for the limited purpose described abovc. 

5. Oil January 31, 2011, A&B filed a Motion to Enjorce Orders, requesting 

tlt:11. the Comt isslle all order flnel/or writ compelling the Director to comply with the 

COlllt'smllflnd amI to consider A&B's proposed "intercollncction" feasibility stlldy in 

(:onneclion with the remand. 

6. lDWR and IGWA timely filed Memorandums in Opposition to Molion 
Ei!fi)j'f...'l!, 

7. A hearing on the MOlioll fa Erlforce was held 011 February 7, 201 J. 

OIUJI'R (lIV\NfJNG MOTION TO LiNFORCR IN PARr 
AND DE!'YIN<l MOll ON TO ENFORCE IN PART 
S.I()RI )f'R'i\Mwldul::l M7 c~.~..:\Ol'lkr I.ln MU!l~"'11 fo f:ll/'i.1(cc,dilG 
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II. 

MATTIW. J>EI!:Mlm FULLY SUBMITTED FOR DECISION 

Oral arguJllent bdorc the District Court in thi~ malleI' was held 01) February 7, 

2011. TIl<l ]l,lrtic~ did 1I0t request additional briefing, nor docs the Court require atlY. 

The malicl' is therefore deemed fully submitted the following business day, or February 8, 

2011. 

lll. 

mSCUSSION 

In its Motion to linfol'ce, A&B requests that this COlll·t issue ,m order and/or writ 

cOll1pelling the Dircctor (0 comply with this Court's remand and apply the evidentiary 

sllmdol'd of clenr and cOllvincing evidence to the record in this case. A&B furlller 

r"(l~lests that thi~ Court "order the Director to consider A&B's proposed 'interconnection' 

f,asihility study in conjunction with the ordered remond." Each will be addressed in tU111. 

A. Th~ notices of app~al filcil in this case ilo not ilivest the Court of jurisdiction 
10 enter lIn I)nlcr enforcing its On/er of Remalld. 

The Ikpllrtlllcnt contends that this Court was divestcil ofjurisdietioll to enter an 

llrd~l' cn rordng its Order of Remand as a result of the. notices of appeal fileil by it and 

othe'!' parties, This Comt disagree.s. 

Itbho App~lhtte Rulc D(n) provides th3t upollthc timely filing ofa notice of 

;;1'j1,~,11, "all pl'OcC'cdings nnd execution ofl1lljudgments or orders in a civil action in the 

dislrict coltrl, shall be automatically stayed for a period offollrteen (14) days." Once the 

Hlltolllntic slay expires however, the district COIIl1. retains those powers ellulllcrated ill 

l{ulc 13(b) notwith~t,1l1ding the pcndcncy ofan appeal. The Rule 13(b) powers arc 

r~s('rvcd to the district courlunl()ss one of the parties moves for, and is granted, a 

discf~tiollnt'y stay by either the district court or the Itlaho Supreme Court, 1.I\.R. l3(b) & 

([;). The ability to enforce njudglllcnt or order is Ollt! the powers retained by a district 

court dllrjllg the p¢nd~llcy of an appeal. IAR. 13(h)(J 3). 

Til this cns(" A&ll's MOliolllo Enforce was filed with this Court following the 

cxpirntion of th~ fOllrtcl'n day automatic stay provided for in Rule 13(a). The rccord in 

OK!)!>).: URANTtNG MOTION 'f0 ENFORCE IN PART 
~NI,> r~:;NYJNO MO'ilON TO ENFORCE IN PART 
S \(lld.lI:I,~nMI/Ud!lk:! 6-11 Ctl:.c\Orc!cr 011 Moti~)lllo EIIH1rC'c.doc 

·3 • 

P. 04 



FEB-14-11 MON 12:40 PM SRBA FAX NO, 31 

Ihis "'1se doc's not coutain nny order staying l'nl,lrcClllont oj' Ihe Ord"r o/ReJl]lIIl(/ IX'lltiing 

"pr",d. 1101' has the' Ik[1:lrtIl1CIll rC'l"c~tcel stich" slay bd,u'c this Court or bcJtlJ"C Ihl' 

1<1,1110 SlfJ'r~\l)C Courl. Sinc.: 110 stay hns becil entered, .lIlel beellnsc the autol1latk stay 

p,'dud I"" "xpi,wl. Ihis COlin hus Ihl' jurisdiclion 'Inti aUlhorily und,'r Rldo I J( b)( I J) In 

cIII,'rcl' ils (lrd('/' o/llemund, 

The lkparlmclll argues Ihat thL' case or 11&1' F.IIgil/('('/,;IIJ!., Ille. p, IdU/lil SllIle' lid, 

"ll'ro/io.l'.I'iml<l/I'ngill<'<'rs If/llll.allt! Sww),or,,', 133 Idaho (,..16, 747 P,1d 55 (I <)XS) 

( .. //,(: )") prcciuuL's Ihi> COlIIl n'ol11 cnl'lrcing its Order of'lIC:JI]({lId, In II(~ I'. thc SI:I(c 

Ilo:lrd of I'rolCssional Engineers and l,'lIld Slu'\,cyors ("Bolm!") eull'red an orOl'r 

revoking Ihl' lice'uses "f'severnl engineers, lei, a1617. 7471'.2d at )(" On judicial revie\\' 

iiI(' districl COllrt rL'BlHlldcd th.: case to the Ilourd I'lf :ldditi,'n:ll proeeeding~. reqlliring 

lh>ttlhc I \l):trd llrlkllltll~ the spct'iJle sl,l)1dnrd" used ill imp(lsing its discipline. lei. nl MH. 

7~? 1',2d atS7, ''I he district court's decision W:l~ appeuled tnlhc Idaho SlIprl'tllc ('ourl. 

~kmllYhik, til,' !lourd llded Oil remand lind issued WI ordL'r ummding. its lintlings, The 

Lii,lri':l cl1ml suilscqll<!lllly considerod Ilw alllended Iilldings "fthe nomd and llJlirn1L'd 

Iho I\Illll'd's dis<:iplillc' oi'lhc cllp.inecrs, Id. 

An is';u~ arose rcgmding thl' districl court's ability ill consider nnd nCIUp,ltllhl' 

ortier i"lIed hy lite Bonnl 011 remund giwnthc rendeney oflhe apIJc'ni. The 1,lailo 

,~lIpre\lle COllrl mldressed thl' isslle liS i'oJlo\o\'s: 

,lh,\('III./i"Ollllh" limiled ('IlII11l'ioled ex<'''pl;'Ji1.\' 10 JlII/e 13 is any prLlvisioli 
whit'h 'Hltiwrizl's Ihe district courl. nner remunding thco case lilr i'lirther 
pr,l\'l'cdillgs, 10 consider lind nct upon addilional Findings of' Fnel Ii'omlhl' 
Board where. ill the interim, appeal of the remHnd was pcrl(,rlcd ill this 
COUll. 

Ie!. (l'll1pil'lsis ndd~d). The COllrl held lila I "I Ill: dislriet courlwus witiloutjurisdiciioilln 

:1mI'm lil,,' disdplinary order impllscd hy Ih~ Board alier h(lvillg initiully orLil'rL'd II 

I'l'ln:md, ('roill which order Ihe cJlgin~crs l'l'rfCcletlthcir urpo,lI," /d, lit 649. 747 1'.2d (II 

5X. 

('olltrmy to lIw argulllmi l)I'lhe J)cp'lrIIllCIll. Ih~ IIe'!:)' enSl' docs \lol e(l III I'll I lhe 

"«IS alld l'irctttllstaI!Cl'S presenled here, I'hl' isslle preSelll(~U here is nOI \~hl'lher (ilis 

('''tII'I, in !l1l' (',,'nn11cs of this rase.r'lll CllJ1sidcr und Ilct "PIlI! 1I Iin,,1 order iswed by IhL' 

(lIWJ:I: (i/(tlN'fINe; MOTION TO r:NI''ORC[; IN PART 
Mill /.)/'NYINli MUTtON 'I() I.'NI'OI(Cr: IN I"I'T 
"'I'I'UII'!.;-" I . '" \ \, Whl.k'JI,17l';I<'l'\()Hl..:rll"""""", 1'1 d n .J! !lIce. II~' 
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Djr~ctor on remand ialight of tile pendency of an appeal. I 'lbc issu(l is whether this 

C01ll'[ eftll enforce its Order oj Remand in light o[the pendency of !Ill appeul,2 The plnin 

!;llIlllla~(l ofllbho Appellatc Rule lJ(b)(13) answers this inquiry in th" ilffirmative and 

"xprcssly al.lthoriz~s the Court to enforce its Order oj Remand during the pendency of all 

~PPl'i\1. 

Oivcllthat this Court has the authority to enforce its Order ajRemand, and givcn 

tlw fact thallhc D~[1arll11cnt has not requestcd a stay ofenforccl11cnt in this malter, tlle 

COllrl finds lhallhc lJj['0elor sha1l forthwith comply with this Coun's Order ()jRemand. 

B. Al'\, U'~ request that the Director cOllsidcl' its proposed "intercollnection" 
fr.)sihlli!y stu(]y ill conjullction with the ordered remand is bcyolul the scope 
oj' the remanel. 

Upon r~ml\l1d, this Court did not contemplate that the Director would tnkc new 

evidence when uJld~rlnking the limited Order oj Remand. lildel!d, in th~ Order oj 

R~mlmd Ihis Cuurt determined that thc cn~e would be remanded "for the limited pLlrpose 

Oflb~ Director to apply Ihe ul'propritlte evidcntiary standard to the Gxisting record" ami 

ill,;l[l1clcd llial "no lhrlher evidence is required." Tbe evidence A&B seeks to il1tr~)ducc 

I(l tho Director regarLling the inlerconncclivity ofits sy~lem is outside the scope of the 

Order ofReml/lul. This Court cloes not have jurisdiction in this case, and under these 

cir<;lllll~l'i11ccs, tn order that an action be takell outside the scope oftbe Order (ljRell/and. 

l./\,H. 13. 

rh~ Icsull re~c11~d hero is consislent with the Order Granting in Pari Mo/illII 10 

RllfiJ/'Ce ()nf~}'s issued by Dislrict Court Judge John M. Melanson in Gooding County 

('(\S~ C V 200S-~44. Order Granting ill ParI Motion /0 Enjorce Orders, ]lA, Gooding 

Counly Ca~c No. 2008-444 (May 11,2010). Tn that case, the case was rcn1nnded to the 

\ II is 'pp3rcJlI to this Court that in tho 1l& V case no new pNitioll for judicial reyjew waS filed seeking 
jlllllei,,] review of lito linnl orJ"r isslied hy the Iloard On remand. R~II,"r, the district court improperly 
l'onsicJefl:u ,md acted "poulh" ottl"r issued by Ihe floard on remand in the confines oftlte Sa",e cnst! in 
\.\-I~i("h the fl'!lland wns orde-rcJ, ilnd in wl\iclllin appeal was pC'nding. 

'This i,,"c was lit)( addressed in !hc I~&V case. It slwuld be noted that the Idaho Supremc Court in If&V 
dtJ nol ilolJ 1/,,1 the lJo;"d erred m "clIng UpOll the "rder of remand during tho pendency of the appeal, or 
Ihal 1110 [100"/ on'l'u by IS.,ulIlg on ol'd"" on romaod ollwnding its findings during Ihe pcndellcy of the 
'l'pp~;!J. ... 

ORI )HIt (lI{IINTlNO MOTION TO ENFORCE IN PART 
1.\~~.),DlJNYING MOTION TO ENfo'ORCF.IN PART 
S 1t.,,,L.L:RS\M,UHliJ/":l, M7 \;'I.~i'~Ordl!l \111 MIlIiun to i:nrorcL' litre 
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Dir~clor for the limited purpose or applying the appropriate burdcns of proof and 

evidentiary standards wilen considering sC<lsoml variations as part of a material injury 

~n~lysis. Orrb' on Petitioillor JlIdidal Rf,view, p.58, Gooding County Case No. CV 

200S-444 (June 19,2009). The Petitioner in that case subsequently Jilod a Motion to 

T!lifim:e, arguing among other things that the Director had a duty to take and consider 

certain evidence on r~m(\nd, The district COUIt disagreed, finding thut th" evidence 

rrop()s,'d by Petitioner was outside the scop~ ()fthe remand: 

The Director is lIot ohligated to tllke additional evidence in order to apply 
Ihe conwt blu'dolls of proof ond cvid"ntinry standards on remand. The 
!;vidence [l'~titiollcr] seeks to introducc at the mitigation plan henring is 
ol!l~idc Ih<; SCOp0 of this Court's previous Orders on rcmand. This Court's 
Orders are currently on appeal to the Idaho Suprcme COUtt and under 
Idaho Appellate Rule 13(b)(13), Ihis Court has jurisdiction "to take any 
action or enl~r any order rcqllircd for the enforcement of allY jllllgment, 
order 01" decree." While this Court has jurisdiction to enforce its Orders 
on remand, this Court docs not have jurisdiction to order action be t~kcn 
oul,id<! Ihe scope of the prior Or/leI'S. 

Or",,/" (;ralllin" in Part Molion /0 Elllorce Orders, pA, Gooding County Casc No, CV 

:;100S-'Jil4 (M'lY 11,20\0). The above-quoted holding of the district court in the 2008-

4'14 c~sc is on point with tIm facts of this casco 

A silllilar situation recently arose herore this COlllt in Ada County Case No. CV 

W A. 2010-19823. In thnt case, th~ Petitioncr filed a Verijled Comp/aillt, Dec/am/O/y 

Judgmel/t Action and Pelilionjor Writ of Manc/(f!e ("Comp/aint"), requesting that this 

C\.lLlrl compel the Director "to consider updated, improved and/or new data, analy~is and 

m~lhods f(Il' d~termining the impact o['junior ground water diversions on [Pelitioner's) 

wall~r rights." The Complain! was filed with this Court as a result oCthe Director's 

lb:ision to r~frain from considering ille evidence presented by Petitioller in the remand 

frum the district eO\\l1 in the 2008-444 case. This Court denied the Petitioners' request on 

llt\lllipk r.fO\ll1ds, including Ihat the nctions requested by Petitioncr were outside the 

scor~· oftl", remand in that case. Order J)enying Pelilionlor l'eremptOIY Writ 0/ 

M({//da/(', [Jp.4 .5., Adil Co\lIlty Ca~", No. CV WA 2010-19823 (Oct. 29, 2010). 

Thcrciol"O, I his Coutl/inds that it lacks the jmisdiction to compel the Director to 

CGJlsidcr A&JJ's proposed "interconnection" feasibility study in conjunction wilh the 
(lr"cr~d rCIJ1!llld. 

O!Wl·.I{.GRANT/NG MO'1I0N TO eNFORCE IN PART 
~Nj) IlbNYING MOT/ON TO ENFORCE iN PART 
S.\()I.l.rl·.J/.~\~.,.fUlld/lk." 6·17 ~jl~I:\OrJ~'r vn MI!lion Inl!nJhrcl:.t.loc 
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,,', ., 

IV. 

ORDER 

THEREFORE TifF: FOLLOWING ARE TlEREBY ORDERED; 

I. A&[j's Motion/a J::njiJrce Order is hereby grantetl in part and denied in 

2, A&D's request thnt Ihe Department and the Dir~ctor comply with this 

C(1tll('g Onler of Remalld is hereby granted. The Director shalt forthwith comply with 

the j"cil1~nd instructiolls set fixth ill the Memorandllm D<,ci~'ioll and Order ol/Petition/or 

Jl!dicial Review issued by this Court in th~ above-captioned mattcr all May 4, 201 0, ~nd 

which provides; 

The Dir~ctor erred by fililiJlg to apply the evidentiary standard or clear and 
convincing evidence in conjunction with the finding that the quantity 
dccrt'cd t() A &. B's 36-2080 exceeds the quantity being put to beneficial 
ll.~O for purpose of determining mat~rial inj ury. The case is remanded for 
the Jilllit.:d purpose tlf the Director to apply the appr(lpri~tc evidentiary 
stulldmd to tho existing record, No furl her evidence is roquired. 

3, A&n's wqucstthat this Court compel the Director to consider its 

pmpos~d "interconnection" feasibility study in conjLlllCtioll with the ord~red remand i~ 

h.;Hhy dmicd. 

Dated _ =J~\J~_I'_1 _. 

~.DMAN·-·"-"-
Di~trict J lloge 

·7-
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on the 14TH day of February, 2011, she 
caused a true and correct copy of the foregoing ORDER GRANTING MOTION TO 
ENFORCE IN PART AND DENYING MOTION TO ENFORCE IN PART on the 
persons listed below by mailing in the United States mail, first class, thereto to the parties 
at the indicated address: 

John K. Simpson 
Travis 1. Thompson 
PaulL. Arrington 
BARKER ROSHOLT & SIMPSON 
P.O. Box 485 
Twin Falls, !D. 83303-0485 

Phillip J. Rassier 
Chris M. Bromley 
Deputy Attorneys General 
Idaho Department of Water Resources 
P.O. Box 83720 
Boise, !D. 83720-0098 

Randall C. Budge 
Candice M. McHugh 

Jerry R. Rigby 
RIGBY ANDRUS & ANDRUS Chtd. 
25 N 2nd East 
Rexburg, !D. 83440 

A. Dean Tranmer 
CITY OF POCATELLO 
P.O. Box 4169 
Pocatello, !D. 83201 

Sarah A. Klahn 

RACINE OLSON NYE BUDGE & BAILEY 
P.O. Box 1391 

WHITE & JANKOWSKI LLP 
511 Sixteenth St. Suite 500 
Denver, CO. 80202 

Pocatello, !D. 8320 I 

DUANE SMITH 
Clerk of the District Court 

j~~ 
'Santos Garza, Deputy Clirk 0-

Certificate of service I 


