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Department of Water Resources, ) 

) 
Respondents, ) 

) 
and ) 

) 
THE IDAHO GROUND WATER APPROPRIATORS, ) 
INC., THE CITY OF POCATELLO, FREEMONT ) 
MADISON IRRIGATION DISTRICT, ROBERT & ) 
SUE HUSKINS ON, SUN-GLO INDUSTRIES, VAL ) 
SCHWENDIMAN FARMS, INC., DAVID ) 
SCHWENDIMAN FARMS, INC., DARRELL C. ) 

Affidavit of Chris M. Bromley 1 



NEVILLE, SCOTT C. NEVILLE, AND STAND D. ) 
NEVILLE, ) 

) 
Intervenors. ) 

-------------------------------) 
) 

IN THE MA TIER OF THE PETITION FOR ) 
DELIVERY CALL OF A&B IRRIGATION ) 
DISTRICT FOR THE DELIVERY OF ) 
GROUND WATER AND FOR THE ) 
CREATION OF A GROUND WATER ) 
MANAGEMENT AREA ) 

) 

STATE OF IDAHO ) 
) ss. 

County of Ada ) 

CHRIS M. BROMLEY, being first duly sworn upon oath, deposes and says: 

1. I am one of the Deputy Attorneys General. of record for the Respondent, Idaho 

Department of Water Resources. I am over the age of 18 and state the following based upon my 

own personal knowledge. 

2. Attached hereto as Exhibit A is a true and correct copy of Order on Petitions for 

Rehearing, CV-2008-444 (December 4,2009). 

3. Attached hereto as Exhibit B is a true and correct copy of Order Granting in Part 

Motion to Enforce Orders; Order Setting Status Conference, CV-2008-444 (May 11,2010). 

4. Attached hereto as Exhibit C is a true and correct copy of Order Denying Petition 

for Peremptory Writ of Mandate, CV-2010-19823 (October 29, 2010). 

5. Attached hereto as Exhibit D is a true and correct copy of Order Staying Decision 

on Petition for Rehearing Pending Issuance of Revised Final Order, CV-2008-551 (March 4, 

2010). 
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6. Attached hereto as Exhibit E is a true and correct copy of Amended Order on 

Petitions for Rehearing; Denying Suiface Water Coalition's Motionfor Clarification, CV-2008-

551 (September 9, 2010). 

DATED this i-/-I<-- day of February, 2011 

CHRIS M. BROMLEY 
Deputy Attorney General 
Idaho Department of Water Resources 

SUBSCRIBED AND SWORN TO BEFORE ME this ;.j}::!! day of February, 2011. 

~ ~o,.J,Q.&O 
(s e a 1) 
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Twin Falls, Idaho 83303-2707 Email 
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Paul L. Arrington Overnight Mail 
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Twin Falls, ill 83303 
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25 North 2nd East Overnight Mail 
Rexburg, ill 83440 Facsimile 
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Randall C. Budge 
Candice M. McHugh 
RACINE OLSON 
P.O. Box 1391 
Pocatello, ID 83204-1391 
rcb@racinelaw.net 
crmn@racinelaw.net 

Sarah A. Klahn 
WHITE JANKOWSKI 
511 16th St., Ste. 500 
Denver, CO 80202 
sarabk@white-jankowski.com 

Affidavit of Chris M. Bromley 
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Hand Delivery 
Overnight Mail 
Facsimile 
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Hand Delivery 
Overnight Mail 
Facsimile 
Email 

L--=:-?=:::,--------­
CHRIS M. BROMLEY 
Deputy Attorney General 
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EXHIBIT A 



RECEIVED 

DEC 0 6 2C09 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 

CLEAR SPRINGS FOODS, INC., 

Petitioner, 

vs. 

BLUE LAKES TROUT FARM, INC., 

Cross-Petitioner, 

vs. 

IDAHO GROUND WATER 
APPROPRIATORS, INC., NORTH 
SNAKE GROUND WATER DISTRICT 
and MAGIC VALLEY GROUND WATER 
DISTRICT, 

Cross-Petitioners, 

vs. 

IDAHO DAiRYMEN'S ASSOCIATION, 
INC. 

Cross-Petitioner, 

vs. 

RANGEN, INC. 

Cross-Petitioner, 

) 

) ~----------~-----) !-ilea. ~I- .J..e> 
) .:r:e.c,p. S tc:.)0 CIV\ 

~ )~(...e~)J-e.r &.\ \ -z.o"Cf 
) o...j..- t.\: SO f.vv..· 
) ~ ,,,,,-->---is''''' 
) O~e>h"" Y\U..1 ~~ ""'" 
) j) i's r,.H r ;r "'~'1""r. I .po> '\'€\.V'-

)~----------------~ 
) 
) Case No. 2008-0000444 
) 
) ORDER ON PETITIONS FOR 
) REHEARING 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

( Director David TUthill retired as Director of Idaho Depattment of Water Resources effective June 30, 
2009. Gary Spackman was appointed as Interim Director. l.R.C.P. 25 (d) and (e). 
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vs. 

GARY SPACKMAN, 1 in his capacity as 
Director of the Idaho Department of Water 
Resources, and THE IDAHO 
DEPARTMENT OF WATER 
RESOURCES, 

Respondents. 

IN THE MATTER OF DISTRIBUTION 
OF WATER TO WATER RIGHTS NOS. 
36-04013A, 36-04013B, and 36-07148. 

(Clear Springs Delivery Call) 

IN THE MATTER OF DISTRIBUTION 
OF WATER TO WATER RIGHTS NOS. 
36-02356A, 36-07210, and 36-07427. 

(Blue Lakes Delivery Call) 

Appearances: 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

.) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

John K. Simpson, Travis 1. Thompson, Paul Arrington, of Barker Rosholt & Simpson, 
LLP, Twin Falls, Idaho, attorneys for Clear Springs Foods, Inc. 

Daniel K. Steenson, Charles 1. Honsinger, S. Bryce Farris, Jon Gould, of Ringert Law, 
Chartered, Boise, Idaho, attomeys for Blue Lakes Trout Farm, Inc. 

Randall C. Budge, Candice M. McHugh, Thomas J. Budge, of Racine Olson Nye Budge 
& Bailey, Chartered, Pocatello, Idaho, attomeys for Idaho Ground Water Appropriators, 
Inc., North Snake Ground Water District, and Magic Valley Ground Water District 

Phillip J. Rassier, Clu'is M. Bromley, Deputy Attorneys General of the State ofIdaho, 
Idallo Department of Water Resources, Boise, Idaho, attorneys for Gary Spackman, in his 
capacity as Interim Director of the Idaho Department of Water Resources. 

Michael C. Creamer, Jeffrey C. Fereday, of Givens Pursley, LLP, Boise, Idallo, attorneys 
for the Idaho Dairymen's Association. 
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" 

J. Justin May, of May Sudweeks & Browning, LLP, Boise, Idaho, attomey for Rangen, 
Inc. 

I. 

PROCEDURAL BACKGROUND AND FACTS 

This case is an appeal from an administrative decision of the Director of the Idaho 

Department of Water Resources ("Director," "IDWR," or "Department") issued in 

response to two separate delivery calls. This Court issued its Order on Petition for 

Judicial Review in this matter on June 19,2009 ("June 19, 2009 Order"). On July 10, 

2009, Blue Lakes Trout Farll1, Inc. and Clear Springs Foods, Inc. (collectively "Spring 

Users") filed a Joint Petilionfor Rehearing. On July 13,2009, the Idaho Ground Water 

Appropriators, Inc., North Snake Ground Water District, and Magic Valley Ground 

Water District (collectively "Ground Water Users") also filed a Petition for Rehearing. 

The facts and procedural history of this case are explained in detail in the Court's 

June 19,2009 Order. The nature of the case, course of proceedings, and relevant facts 

are therefore incorporated herein by reference. 

II, 

MATTER DEEMED FULLY SUBMITTED FOR DECISION 

Oral argument before the District Court in this matter was held September 29, 

2009. The parties did not request the opportunity to submit additional briefing and the 

Court does not require any additional briefing in this matter. Therefore, the matter is 

deemed fully submitted for decision on the next business day, or September 30, 2009. 

III, 

APPLICABLE STANDARD OF REVIEW 

Judicial review of a final decision of the director ofIDWR is governed by the Idaho 

Administrative Procedure Act (IDAPA), Chapter 52, Title 67, Idaho Code § 42-1701A(4). 

Under IDAPA, the Court reviews an appeal from an agency decision based upon the record 

created before the agency. Idaho Code § 67-5277; Dovel v. Dobson, 122 Idaho 59,61,831 

P.2d 527, 529 (1992). The Com'! shall not substitute its judgment for that of the agency as 
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to the weight of the evidence all questions offact. Idaho Code § 67-5279(1); Castaneda v. 

Brighton CO/p., 130 Idaho 923, 926, 950 P.2d 1262, 1265 (1998). The Court shall affirm 

the agency decision unless the court finds that the agency's findings, inferences, 

conclusions, or decisions are: 

(a) in violation of constitutional or statutory provisions; 

(b) in excess of the statutory authority of the agency; 

(c) made upou unlawful procedure; 

(d) not supported by substantial evidence on the record as a whole; or, 

(e) arbitl'luy, capricious, or an abuse of discretion. 

Idaho Code § 67-5279(3); Castaneda, 130 Idaho at 926,950 P.2d at 1265. 

The petitioner or appellant must show that the agency erred in a marmer specified 

in Idaho Code § 67-5279(3), and that a substantial right of the party has been prejudiced. 

Idaho Code § 67-5279(4); Barron v. IDWR; 135 Idaho 414,18 P.3d 219,222 (2001). 

Even if the evidence in the record is conflicting, the Court shall not overturn an agency's 

decision that is based on substantial competent evidence in the record.2 ld. The Petitioner 

(the party challenging the agency decision) also bears the burden of documenting and 

proving that there was not substantial evidence in the record to support the agency's 

decision. Payette River Property Owners Assn. v. Board ofComm 'r8. 132 Idaho 552, 

976 P.2d 477 (1999). 

The Idaho Supreme Court has summarized· these points as follows: 

The COl1lt does not substitute its judgment for that of the agency as 
to the weight of the evidence presented. The Court instead .defers to 
the agency's fmdings of fact unless they are clearly erroneous. In 
other words, the agency's factual determinations are binding on the 
reviewing court, even where there is conflicting evidence before the 
agency, so long as the determinations are supported by substantial 
evidence in the record .... The palty attacking the Board's decision 
must first illustrate that the Board erred in a manner specified in 

'Substantial does not mean.that the evidence was uncontradicted. All that is required is that the evidence 
be of such sufficient quantity and probative value that reasonable minds could conclude that the finding­
whether it be by a jury, trial judge, special master, or hearing officer - was proper. It is not necessary that 
the evidence be of such quantity or quality that reasonable minds mllsl conclude, only that tlley could 
conclude. Therefore, a hearing officer's findings of fact are properly rejected only if the evidence is so 
weak that reasonable minds could not come to the same conclusions the hearing officer reached. See ego 
Mann v. Safeway Siores, Inc. 95 Idaho 732, 5 I 8 P.2d I 194 (I 974); see also Evans v. Hora's Inc., 125 Idaho 
473,478,849 P.2d 934,939 (1993). 
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Idaho Code Section § 67-5279(3), and then that a substantial right 
has been prejudiced. 

Urrutia v. Blaine County, 134 Idaho 353,2 P.3d 738 (2000) (citations omitted); see also, 

Cooper v. Board of Professional Discipline, 134 Idaho 449, 4 P.3d 561 (2000). 

If the agency action is not affIrmed, it shall be set aside in whole or in part, and 

remanded for further proceedings as necessary. Idaho Code § 67-5279(3); University of 

Utah Hosp. v. Board ojComm 'rs of Ada Co., 128 Idaho 517, 519, 915 P.2d 1375, 1377 

(Ct.App. 1996). 

IV. 

ISSUES PRESENTED 

A. Issues Raised by Spring Users. 

The Spring Users raise a number of issues on rehearing. The COUlt characterizes 

those issues as follows: 

I. Whether the evidence and findings in the record establish that Blue Lakes' water 

right 36-7210 and Clear Springs' water right 36-4013A are injured by junior ground 

water diversions? 

2. Whether the Court properly remanded the case to the Director to apply the 

appropriate burdens of proof and evidentiary standards when considering seasonal 

variations as part of a material injury analysis? 

3. Whether Idaho law requires a hearing to be held prior to the regulation of junior 

priority gmund water rights in an organized water district after a determination of 

material inj ury? 

4. Whether this Court, after holding that the Director abused his discretion, should 

remand this case to the Director with instructions for timely administration? 
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B. Issues Raised by Ground Water Uscrs. 

The Ground Water Users also raise a lltlmber of issues on rehearing. The Court 

characterizes those issues as follows: 

1. Whether the Court properly treated the Director's analysis of seasonal variation as 

a material injury issue, rather than a futile call issue? 

2. Whether the Director had sufficient evidence to SUppOli a fmding of material 

injury? 

3. Whether the Director correctly applied the law of full economic development? 

4. Whether the Spring Users' delivery call can preclude development consistent with 

Swan Falls Agreement and State Water Plan? 

V. 

ANALYSIS AND DISCUSSION 

A. Seasonal Variations, Material Injury, Futile Call and Watcr Rights 36·7210 
(Blue Lakes) and 36·4013A (Clear Springs). 

The Spring Users assert tlmt evidence and fmdings in the record conclusively 

establish that water right nos. 36·7210 and 36-4013A are materially injured by ground 

water diversions and that this Court should not remand the case to the Director for 

application of tile appropliate burdens of proof and evidentiary standards when 

considering seasonal variations as part of a material injury analysis. Specifically, tile 

Spring Users assert that the Director's material injury analysis is flawed because it takes 

into account seasonal variations. However, as tllis Court previously explained, if 

curtailment occurs, seasonal low flows will still be present and curtailment of juniors will 

not result in eliminating these seasonal lows. It is undisputed that the spring flows 
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fluctuate between highs and lows on a'seasonal basis and between years from factors 

other than ground water pumping. R. Vol. 16 at 3707-08. Therefore, as tlllS Court 

explained, if all ground water pumping by jlllllors was eliminated, those seasonal 

variations would still exist. Under these circumstances, it follows that the senior spring 

water users appropriated their rights subj ect to seasonal fluctnations which existed prior 

to the subsequent gl'Olmd water appropriations by juniors. As fonner Director Dreher 

testified, "If you curtailed all ground water on the plain there would be instances during 

the year when some, not necessarily all, but when some of the full quantity of the springs 

rights would not be met." TR. at 1376. As such, it becomes futile to curtail the juniors in 

an attempt to increase seasonal lows in order to fill tlle quantities decreed. 

Much has been made by the parties oftllis Court's statement in the June 19,2009 

Order tllat a luaterial injury analysis under tllis particular set of circumstances is akin to 

application of the futile call doctrine. The Court's intent was not to rule iliat tlle two 

principles are the same, only tllat they can be analogous and share some of the same 

characteristics. To the extent they share the same factors, which party should bear the 

burden of proof? As this Court explained: 

Simply put, a deternllnation of material injury requires the Director to 
determine what pOltion of a senior's water deficit is caused by naturally 
OCCUlTing seasonal lows as opposed to the portion of the deficit that results 
from the exercise ofjUlllor rights. Both the material injury analysis 
under the CMR and the futile call 'doctrine require the director to 
exclude any water deficit attributable to such seasonal variations. 
Juniors camlOt be curtailed to provide water that a senior would not have 
received anyway due to seasonal variations; nor can juniors be required to 
provide replacement water for such amounts. 

June 19, 2009 OrdeJ~ p. 21-22. The Court used this analogy in order to explain why the 

application of a material injury analysis is not a re-adjudication of a decreed water right, 

provided the appropriate burden of proof is applied. As explained by our Supreme 

Court, the CMR do not shift the burden of proof to make the senior re-prove or re­

adjudicate his water right: 

Once the initial determination is made that material injury is occurring or 
will occm, the junior then bears the burden of pl'Ovillg that the call would 
be futile or to challenge in some other constitutionally permissible way, 
the senior's call. 
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American Falls Reservoir District No.2 v. IDWR, 143 Idaho 862, 877-878, 154 PJd 433, 

448-449 (2007). Thus, when the material injury analysis includes what is also 

fundamentally a determination requisite to a futile call analysis, the junior must bear the 

burden of proof on that issue, just as the junior would bear that burden in a futile call 

analysis. Otherwise, the senior is essentially put in a position of re- proving the historical 

use of the right In this case, the lack of available historical flow data was improperly 

construed by the Director against the senior. 

TIle Court has a difficult time reconciling the arg1.Ullent that the concepts of 

material injury and futile call do not share overlapping characteristics in some 

circumstances. The concept of material injury takes into account a broad range of 

circumstances. See CMR 042.01. One of the circumstances considered by the Director 

in this case was that although the rights of the senior spring users and junior gr01Uld 

pumpers are hydraulically connected, ground water pumping by junior right holders was 

not responsible for all of the seasonal lows, nor was such pumping materially injuring 

said rights. As a result, the Director found that the senior is not entitled to replacement 

water or administration of ground water rights to satisfy senior rights affected by seasonal 

lows. However, this Court views this determination to be similar to tlle determination 

made in a futile call. In one instance, as occurred in this case, the burden of proof was 

placed on the senior malcing the call to establish the extent of material injury. But, in the 

context of a traditional futile call analysis, the burden of poof would be on the junior 

defending against tlle call. Yet, the inquiry in bOtll cases is essentially the same and both 

cases originate in the same way - a call for administration by a senior. It would be 

inconsistent to allocate the burden of proof differently in the two cases. In this Court's 

view, requiring the senior to re-prove beneficial use at the time of the appropriation is 

suspiciously close to revisiting the adjudication process. 

Accordingly, the case must be remanded in order to permit the Director to apply 

the appropriate burdens of proof and evidentiary standards when considering seasonal 

variations as part of a material injmy determination. 

B. The Director Did Not Err in his Application of the Full Economic 
Development or Public Interest Analysis. 
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The Ground Water Users ask tlus Court to remand to the Director to reconsider 

Ius application of the policy of full economic development.· The Ground Water Users 

argue that the Director incorrectly based his determination of full econonllc development 

on the ESP A model's margin of error; therefore, remand is necessary to require the 

Director to make specific findings concerning the "broad scope of cllltailment." 

Reviewing the Director's analysis of fhll econOnllC development within the 

c01ltext of the proper standard of review, this Comt held in its June 19, 2009, Order that 

the Director's determination was reasonable and not an abuse of discretion. Indeed, this 

Court gave great deference to the Director's determination of "reasonableness" under the 

Conjunctive Management Rules (CMR). Such a determination of "reasonableness" 

required the Director to balance the State's policy offull economic development, the 

exercise of senior priority rights, and the public interest. A determination of full 

economic development, as contemplated by the CMR and Idaho Code § 42-226, is not an 

analysis of the "Iughest and best" use of the water or the "best economic return" from the 

use of the water. Rather, full economic development denotes expansive utilization oftlle 

aquifer, and does not necessarily dictate a preference of a more profitable or popular 

water use over another. Applying the balancing test, the Director made findings that the 

Spring Users were employing reasonable diversion practices and that the anlOlmt of 

undeveloped water or "dead storage" in the aquifer was reasonable under the 

circumstances. 

The Director made such deternunations based on the evidence presented. Such 

evidence included current and proposed alternative methods of diversion for the Spring 

Users, the ESP A model results, and argument :£i'om the Ground Water Users that the 

scope of curtailment under the model violated the policy of full econonllc development. 

Fmther, the Director was presented with evidence that alternative methods (aside :£i'om 

the ground water model) existed to perhaps nan'ow the scope of cUltailment. However, 

the results of such methods were not presented at the hearing. 

The Ground Water Users argue that some may interpret the Court's June 19,2009 

Oider to stand for the proposition that the Director's authority to limit administration by 

priority is dependant upon the existence of "viable reasonable alternatives." Such an 

interpretation would be misguided. In this case, the Director was provided with results 
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from the ESP A model, and while alternative methods existed to narrow the scope of 

curtailment, neither side presented the results of such methodology. Thus, the Director 

did not abuse his discretion by utilizing the results of the model when applying the policy 

of fhU economic development. This does not mean that in future cases, the Director may 

only limit administration by priority if alternative methods are presented. More 

accurately, the Court's holding signifies that the Director has discretion to consider and 

weigh the evidence. Because no alternative methods to the ESP A model (perhaps in the 

form of curtailment based on proximity to the spring complex) were presented to the 

Director, he could not consider such alternatives. Therefore, the Director did not abuse 

his discretion by relying upon the model when applying the policy of full economic 

development. 

While the Ground Water Users urge this Court to remand to the Director for a 

more "independent" analysis oHull economic development, the Director previously 

made that determination based on the evidence and argument presented at the hearing. 

The Director balanced the reasonable use of the senior Spring Users against the State's 

policy of full economic development, within his discretion. Again, while there may be 

dispute over the Director's ultimate conclusion, the Director arrived at his decision based 

on the evidence presented. No viable alternative methods to the ESP A were presented at 

the hearing. The Director's determination was reasonable based on the information and 

argument presented and as such, this COUli will not substitute its judgment for that of the 

Director. Accordingly, based upon the applicable standard of review, the Court cannot 

conclude that the Director abused his discretion or acted arbitrarily or capriciously in his 

determination. 

C. The Swan Falls Agreement and the State Water Plan Are Not Conclusive of 
Full Economic Development in Responding to Individual Delivery Calls. 

The Ground Water Users request that this Comt reconsider its determination that 

the Swan Falls Agreement and the State Water Plan are not conclusive offull economic 

development in individual delivery calls. As stated in the Court's June 19,2009 Order, 

neither the Swan Falls Agreement nor the State Water Plan establish minimum flows for 

specific sub-reaches or spring complexes. The Swan Falls Agreement and the State 
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Water Plan establish minimum flows to be met at Murphy Gauge, which is located on the 

main stem of the Snake River well below Thousand Springs. As discussed in this Court's 

decision, the Swan Falls Agreement contemplated management of the aquifer on a large 

scale or macro level. This is illustrated by the possibility that reaches farther upsh'eal11 

(such as those in this case) may be depleted; even while the minimum flows at Murphy 

are met The Comi has reviewed its decision on this issue and declines to amend its 

previous conclusion. 

D. Because the Director's Orders Provide for a Hearing, the Director Erred by 
Not Providing a Hearing After Malting a Determination of Material Injury. 

The Spring Users argue that the Director is not required to hold a hearing before 

issuing an order of curtailment of junior ground water rights in an organized water district 

after a determination of material injury is made. In support of this argument, the Spring 

Users rely on an Idaho Supreme Comi case, Nettleton v. Higginson, 98 Idaho 87, 558 

P.2d 1048 (1977). 3 In its June 19,2009 Order, this Court held that because the Director's 

orders in response to the delivery calls provided for a hearing should one be requested, 

the Director erred by not holding a hearing when the Ground Water Users requested one. 

The Court also held that such a hearing would be consistent with the requirements of due 

process. Further, as the Court mentioned, holding such a heru:ing is practical, in that it 

can be held in conjunction with the hearing conducted on the mitigation plan, thereby 

eliminating delay and fmiller injury to senior users. 

The Spring Users assert and this Comi agrees that I.C. § 42-607 does not 

expressly require a hearing prior to curtailment of junior water users in an organized 

water district. The CMR also set forth different procedures when a call is made against 

water users in an organized water district (CMR 040); against water users in a ground 

water management area (CMR 041); and against water users not in an organized water 

district, ground water management area or a water district where the regulation of ground 

water has not been included as a function of the water district (CMR 030). For responses 

to delivery calls not in an organized water dish'ict, ground water management area or a 

'The facts in Nellieion are distinguishable fi'oni the facts in this case. Nellieion addressed unadjudicated 
beneficial lise water rights in an organized water district, and was issued prior to the adoption of the 
Conjunctive Management Rules. It is ambiguous as to its broader application. 
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water district where the regulation of ground water has not been included as a function of 

the water district, CMR 030 requires the filing of a petition for a contested case and 

service upon all known respondents. CMR 030.02. For responses to delivery calls in a 

ground water management area CMR 041 requires the filing of a petition and a "fact­

finding hearing on the petition at which the petitioner and respondents may present 

evidence on the water supply, and the diversion and use of water from the ground water 

management area." CMR 041.01. b. However, in organized water districts no such 

similar procedures are required. Rather, CMR 040 provides for regulation through the 

water master upon a fiilding that material illjUlY is occurring. CMR 040.0I.a. and b. 

However, as explained in the June 19,2009 Order, the CMR require a hearing 

after junior water· users submit a mitigation plan and prior to the approval of such a plan. 

However, neither l. C. § 42-607 nor the CMR preclude the Director fi'om providing for a 

hearing after the material injUl'y determination and prior to curtailment. In this case, the 

Director issued two orders in response to the delivery calls initiated by Clear Springs and 

Blue Lakes. Both sides took issue with at least a pOltion of the Director's material injl11Y 

. determination. Each order included language that explicitly provided for a hearing, 

which was consistent with the requirements of due process because it allowed each side 

the opportunity to be heard. To the extent that the Court's the June 19,2009 Order can 

be read to hold that constitutional due process requires that the Director hold a hearing 

after the material il~ury determination is made, that pOliion of the opinion is withdrawn. 

Therefore, this Court affl1'll1s its earlier decision that the Director erred by failing 

to hold a hearing as provided in his orders. 

VI. 

CONCLUSION 

The Court has reviewed its June 19,2009 Order, and concludes as follows: 

1. The case is remanded so that the Director may apply the appropriate burdens of 

proof and evidentiary standards when considering seasonal variations as pali of a material 

injury determination as explained herein. Although the CMR do not specify timing for 
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the filing of mitigation plans, in order to avoid prejudice to either side, it is imperative 

that any mitigation plan submitted in response to a material injury determination be 

approved (after a hearing, in accordance with the CMR and tIns Court's decisions) prior 

to allowingjumors subject to administration to commence water use. 

2. While the Court has ruled that the Director has abused his discretion and 

exceeded his authority by failing to hold a timely hearing on proposed mitigation plans 

and ordering replacement water without holding a timely hearing and failing to order 

curtailment after finding the nntigation plans inadequate, there is no practical remedy to 

cure those. errors at this point in these proceedings. The issues presented have been heard 

by two different Directors, a Hearing Officer, and [mally, this COl.nt. 

3. In all otherrespects, the decision of the Director is affirmed. 

IT IS SO ORDERED. 

Dated: 4, 'Z...e>oor 
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RECEIVED 

MAY t 2 2010 
DEPARTMENT OF 

WATER RESOURCES 
@;l}GIDltiGCOUiiTl' CLERK 

JULIE GOLD 
BY'----=O"""'EP"'U:O:T'""'Y-

IN THE DISTRICT COURT OF THE Fl:FTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 

CLEAR SPRINGS FOODS, INC., 

Petitioner, 

VS. 

:SLUE LAKES TROUT FARM, INC., 

Cross-Petitioner, 

VS. 

IDAHO GROUND WATER 
Al'PROPRIATIORS, INC., NORTH 
SNAKE GROUND WATll:RDISTRICT 
and MAGIC V ALLE'lI' GROUND WAlER 
DISTlUCT, 

Cross-Petitioner, 

VB. 

IDAHO DAIRYMll:N'S ASSOCIATION, 
INC. 

Cross-Petitioner, 

VB. 

RANGEN, INC. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) Case No. 2008-0000444 
) 
) ORDER GRANTING IN PART 
) MOTION'l'O ENFORCE 
) ORDERS; ORDER SJ&'l'TING 
) STATUS CONFERENCE 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Director David Tuthill retired as Director ofIdaho lJepZlI1ment of Water Resources effective june 
30,2009. Gary Spackman was appointed as Intsrim. DinoClor. I.R.C.P. 25 (d) and (0). 
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"" ••• ", .... I V I I I", "" .. 

vs. 

vvv,,' VI ", I ,-,'LoV 

CKoss-Petitioner, ) 
) 
) 
) 
) 

GARY SPACKMAN,! in his capacity as ) 
Director of the Idaho Departxaent of Water ) 
Resources, and THE DEPARTMENT OF ) 
WATER RESOURCES, ) 

Respondents. 

INTBE MAlTER OF DISTRIBUTION 
OF WATER TO WATER RIGHTS NOS. 
36.0413A, 36·040lSB, and 36·07148. 

(Clear Springs DeJ!.very Call) 

IN THE MATTER OF DlSTRlBUTION 
OF WATER TO WATER RIGHTS NOS. 
36-02356A, 36-07210, and 36·01427. 

(Blue Lakes Delivery Call) 

I. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PROCEDURAL BACKGROUND AND FACTS 

"VI I U, 

On June 19,2009, this Court issued its Ol'der on Petitior:/or JudicialReview 

("June 19, 2009 Order,) in the above-captioned matter. In the June 19,2009 Ordel', this 

Court concluded: 

This case is r¢Dlanded so that the Director may apply the appropriate 
burdens of proof and evidentiary standards when considering seasonal 
variations as part of a material injlll}' analysis. 

The remand applied to Blue Lakes' water right no. 36·7210 and Clear Springs' water 

right no. 36-4013A. The parties to this matter filed petitions for rehearing and this Court 

ORDER GRANTING IN PART MOTION TO ENFORCe ORDERS; OlU)ER SETTING STATUS 
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issued its Order on Petitionsfor Rehearing on December 4, 2009 ("December 4, 2009 

Order"). This Court again ordered that the case be relllllllded to the Director to apply the 

appropnate burdens of proof and evidentiary standards when considering seasonal 

variations as part ofa material injury analysis of water rights 36·7210 and 36·4013A. 

On December 22, 2009, during proceedings on mitigation plans filed by ground 

water users in this case, the Director issued an Order Granting Motion to L-imit Scope of 

Hearing. In this Order, the Director precluded Blue Lakes from presenting evidence 

during the mitigation plan hearing relating to the Director's previous determination of 

material injury. The Director summarily denied Blue Lakes' Petitionfor 

.Reconsideration. 

On Apri112, 2010, Blue Lakes filed a Motion to Enforce Orders in the above· 

captioned matter, seeking enforcement of this Court' 5 December 4, 2009 Order and June 

19, 2009 Order. In its Motion, Blue Lakes asserted that the Director has not complied 

with this Court's previous Orders on remand. Further, Blue Lakes ,argued that the 

Direotor has a duty to utilize the best available science and consider the infoxmation 

presented by Blue lakes during the mitigation plan hearing. On April 22, 2010, IDWR 

filed a Response to Blue Lakes Trout Farms Inc. '9 Motion to Enforce. Orders. On April 

26,2010, the Idaho Ground Water Appropriators, Inc., North Snake Ground Water 

District and Magic Va\ley Ground Water District also filed a1?esponse to Blue Lake 

Trout Farm, Inc. 's Motion to Enforce Orders. On May 6, 2009, Clear SprilllJl:S :filed a 

Reply in Support of Blue Lakes Trout Farm, Inc. 's Motion to Enforce Orders. 

Upon remand, this Court did not contemplate that the Director would hold a 

hearing or take new evidence when applying the proper burdens of proof and evidentiary 

standards. Rather, the SCope of the Court's Orders on remand is narrow - the Director 

must consider the evidence presented below and apply the correct bwdens and standards 

when considering seasonable variations as part of a material injury analysis. At the 

hearing on the Motion EO Enforce Orders, IDWR represented that the Director is in the 

process of moving forward on this issue. As such, the Director shall forthwith comply 

with this Court's previous Orders on remand, unless a party requests and is granted a 

stay. 
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HOWever, the Director is not obligated to take additional evidence in order to 

apply the correct burdens of proof and evidentiary standards on remand.. The evidence 

Blue Lakes seeks to introduce at the mitigation plan hearing is outside the scope oftrus 

Court's previous Orders on remand. This Court's Orders are currently on appeal to the 

Idaho Supreme Court and under Idaho Appellate Rule I3(b) (13), this Court has 

jurisdiction to '~ake any action or enter any order required for the enforcement of any 

judgment, order or decree." While this CoUJ;thas jurisdiction to enforce its Orders on 

remand, this Court does not have jurisdiction to order action be taken outside the scope of 

the prior Orders. The prior Orders affirmed the Director's use oithe trimline and the 

spring allocation determinations. Accordingly, neither is within the scope of the prior 

Orders on remand. The determination of what evidence the Director roay or may not 

consider in conjunction with a. mitigation plan hearing is also beyond the scope of this 

Court's prior Oraers. 

n. 
ORDER 

Therefore, based on the foregoing, the following are hereby ORDERED: 

1. The Director shall forthwith comply with this Court's earlier Orders on 

Iemand and apply the proper burdens of proof and evidentiary standards 

when considering seasonable variations as part of a material injury 

analysis for water right nos. 36-7210 and 36-40 13A. 

2 A status conference is scheduled for the above-captiolled matter at 1 ;30 

p.m. (Mountain Tlme), Monday, June 14, 2010, at the Idaho Water 

Center, 322 East Front Sn-eet, 6th Floor Conference Rool!llS C & D, 

alld at the Snake River Basin Adjudication Courthouse, 235 _ 3rd 

Avenue North, Twin Falls, Idaho. The Court win presjde from thl' 

Idaho Water Center; howc'Vcr, the two locations will be linked via. 

video teleconferencing allowing full participation from either location. 

Parties roay also participate by telephone by dialing the number !l1S-

583-3445 and When pI:ompted entering the code 406128. 
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IT IS SO ORDERED. 

Dated ""~ II, 20 II!} 

~n~ JO~ANSON 
Dlstrict Judge, Pro Tem. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

BLUE LAKES TROUT FARM, 
INC., 

Petitioner I Plaintiff, 

vs. 

GARY SPACKMAN, in his official 
capacity as Director of the Idaho 
Department of Water Resources, 
and the IDAHO DEPARTMENT 
OF WATER RESOURCES, 

Respondents I Defendants, 

and 

CLEAR SPRINGS FOODS, INC., 
and THE IDAHO GROUND 
WATER APPROPRIATORS, 
INC., 

Intervenors, 

) CASE NO.: CV WA 2010-19823 
) 
) 
) 
) 
) ORDER DENYING PETITION FOR 
) PEREMPTORY WRIT OF MANDATE 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

By 

I. 

D~strjct Court· SRBA 
I R \,110 J~dlclal District 

C n e. Administrative App I 
ounty of Twin Falls· State 01~Jaho 

OCT 29 2010 

'I 
/111 Clerk 

./O""IIIII"erk 

!l 

FACTS AND PROCEDURAL BACKGROUND 

The facts and procedural background set forth in this Court's Order Denying 

Petition for Alternative Writ of Mandate issued in the above-captioned matter on October 

8,2010, are expressly incorporated herein by reference. In addition, on October 12, 

2010, Petitioner Blue Lakes Trout Fanus, Inc. ("Blue Lakes") filed an Applicationfor 

Peremptory Writ of Mandate, requesting that this Court compel the Respondents "to 

consider updated, improved and/or new data, analysis and methods for determining the 

ORDER DENYING APPLICATION FOR PEREMPTORY WRIT OF MANDATE 
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impact of junior ground water diversions on Plaintiff's water rights, and to allow Plaintiff 

to present such evidence in any proceeding before IDWR related to Plaintiff's water 

delivery call." Clear Springs Foods, Inc. ("Clear Springs") subsequently intervened in 

support of the Application and the Idaho Ground Water Appropriators, Inc. ("IGW A") 

intervened in opposition to the Application. 

On October 28, 2010, Respondents filed their Answer to Petitioner's Verified 

Complaint, Declaratory Judgment Action and Petition/or Writ 0/ Mandate 

("Complaint"), along with a Memorandum in Opposition to Application/or Peremptory 

Writ 0/ Mandate. A hearing on Petitioner's Application was held before this Court on 

October 28, 2010. In its Application Petitioner requested immediate and expedited 

consideration of this matter by the Court as the parties have a November 5, 2010 deadline 

in the underlying proceeding which may be affected by the decision ofthis Court. As 

such, at oral argument this Court instructed the parties that a written ruling would be 

released in short order. 

II. 

DISCUSSION 

A. Standard of Review. 

A decision to issue a writ of mandate is committed to the discretion of the court. 

I.R.C.P.74(b). Whether a party is seeking an alternative writ or a peremptory writ the 

standard is the same: "[T]he party seeking a writ of mandate must establish a 'clear legal 

right' to the relief sought. Additionally, the writ of mandate will not issue where the 

petitioner has 'a plain, speedy and adequate remedy in the ordinary course of law." 

Ackerman v. Bonneville County, 140 Idaho 307, 311, 92 P.3d 557,561 (Ct. App. 2004) 

(citing Brady v. City o/Homedale, 130 Idaho 569, 571, 944 P.2d 704, 706 (1997». 

B. Peremptory Writ of Mandate. 

Blue Lakes assigns error to the Director's decision, contained in his Order 

Limiting Scope 0/ Hearing, that Blue Lakes is precluded from addressing issues in the 

underlying proceeding related to the 10% model uncertainty, the trim-line, or other issues 

related to the use or application of the ground water model. Blue Lakes argues that the 

ORDER DENYING APPLICATION FOR PEREMPTORY WRIT OF MANDATE 
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Director's ruling in this regard wrongfully prohibits it from presenting evidence that 

provides a better technical basis for determining the extent of injury and mitigation 

obligations than the "trimline" and "spring allocation" determinations of the Director.' In 

support of its argument, Blue Lakes asserts that certain of the district court's previous 

orders in Gooding County Case No. 2008-444 authorize andlor require the Director to 

entertain the presentation of such evidence. For the following reasons, this Court denies 

Blue Lakes' Application. 

i. Blue Lakes has a plain, speedy and adequate remedy at law. 

The issuance of a peremptory writ of mandate in this matter would be improper 

under the above-mentioned standard of review because Blue Lakes has a plain, speedy 

and adequate remedy at law. In State v. District Court, 143 Idaho 695, 698, 152 P.3d 

566, 569 (2007), the Idaho Supreme Court directed that "A right of appeal is regarded as 

a plain, speedy and adequate remedy at law in the absence of a showing of exceptional 

circumstances or of the inadequacy ofan appeal to protect existing rights." 

In this case, the ability of Blue Lakes to seek judicial review of decisions made by 

the Director in the underlying proceeding is provided for by Idaho's Administrative 

Procedure Act ("IDAPA"). I.C. §§ 67-5201, et seq.; See also, I.C. § 42-1701A. The 

Court has made clear that it never was the intention or meaning either ofthe common law 

or the statute that issuance of writs should take the place of appeals. Smith v. Young, 71 

Idaho 31, 34, 225 P.2d 446, 468 (1950). Supplanting the judicial review process 

provided for in IDAP A by issuing a peremptory writ of mandate in this matter to overrule 

an in(erlocutory determination by the Director would therefore be improper. 

As such, the Court finds Blue Lakes' argument that it has no remedy at law 

unpersuasive. Once a final decision ofthe Director is issued in the underlying 

proceeding, Blue Lakes will be entitled to take advantage of those rights afforded to 

aggrieved parties under IDAPA, including the right to seek judicial review. Although 

Blue Lakes presumably contends that its rights under IDAP A are not adequate because it 

must wait for a final determination of the Director, this Court is precluded from testing 

I Specifically, Blue. Lakes seeks to present evidence by way of an expert report prepared by its expert John 
S. Koreny that the Eastern Snake Plain Aquifer Model ("ESPAM") has been calibrated to Blue Lakes' 
individual spring flow as opposed to river reaches. 
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the adequacy of a remedy on inconvenience grounds alone. See e.g., Rufener v. Shaud, 

98 Idaho 823, 825, 573 P.2d 142, 144 (holding, "the adequacy of a remedy is not to be 

tested by the convenience or inconvenience of the parties to a particular case. If such a 

rule were to obtain, the law of appeals might as well be abrogated at once"). 

Furthermore, the Idaho Supreme Court has instructed that a writ of mandate "will 

not lie to control discretionary acts of courts acting within their jurisdiction." State v. 

District Court, 143 Idaho 695, 698, 152 P.3d 566,569 (2007). The determination by the 

Director to limit the scope of the hearing pending before him on remand after taking into 

account the limited issue remanded to him in Gooding County Case No. 2008-444, and 

the issues presently pending before the Idaho Supreme Court on appeal, was 

discretionary in nature as opposed to ministerial. The remedy sought in this matter does 

not result from the Director refusing to perform his statutory duty of administering water 

rights. Rather, the dispute results from a disagreement over how the Director is 

performing his duty. In Musser v. Higginson, 125 Idaho 392, 395, 871 P.2d 809, 812 

(1994), the Idaho Supreme Court held "the director's duty pursuant to I.C. § 42-602 is 

clear and executive. Although the details of the performance of the duty are left to the 

director's discretion, the director has the duty to distribute water." As such, utilizing a 

writ of mandate to overrule the Director's determination in this matter would be an 

inappropriate attempt to control a discretionary action of the Director. 

ii. This Court lacks jurisdiction to issue the requested writ of mandate. 

The Court finds that the subject matter of the peremptory writ of mandate, namely 

evidence relating to the use of the trimline, the margin of error in the ground water model 

and other issues related to the application of the ground water model are intertwined with, 

or are the same issues raised in Gooding County Case 2008-444, which is currently on 

appeal to the Idaho Supreme Court. This Court is unable to parse the issues as narrowly 

as argued by Blue Lakes. As to the remanded portion of Gooding County Case 2008-

444, the case was remanded by Judge Melanson for a limited purpose only - to apply the 

appropriate burdens of proof and evidentiary standards when considering seasonal 

variation as part of a material injury determination. 
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Following remand in Gooding County Case 2008-444, Blue Lakes filed a Motion 

to Enforce Order in that matter before then district court Judge John Melanson. Blue 

Lakes' Motion sought, among other things, to have the district court order the Director to 

permit Blue Lakes to present the same evidence which it now seeks this Court to order 

the Director to consider. Judge Melanson concluded that he did not have jurisdiction to 

modify his order under Idaho Appellate Rule 13: 

Upon remand, this Court did not contemplate that the Director would hold 
a hearing or take new evidence when applying the proper burdens of proof 
and evidentiary standards. Rather, the scope of the Court's Orders on 
remand is narrow - the Director must consider the evidence presented 
below and apply the correct burdens and standards when considering 
seasonable variations as part of a material injury analysis. 

However, the Director is not obligated to take additional evidence in order 
to apply the correct burdens of proof and evidentiary standards on remand. 
The evidence Blue Lakes seeks to introduce at the mitigation plan hearing 
is outside the scope of this Court's previous Orders on remand. This 
Court's Orders are currently on appeal to the Idaho Supreme Court and 
under Idaho Appellate Rule 13(b)(13), this Court has jurisdiction to "take 
any action or enter any order required for the enforcement of any 
judgment, order or decree." While this Court has jurisdiction to enforce 
its Orders on remand, this Court does not have jurisdiction to order action 
be taken outside the scope of the prior Orders. The prior Orders affirmed 
the Director's use of the trimline and the spring allocation determinations. 
Accordingly, neither is within the scope of the prior Orders on remand. 
The Determination of what evidence the director mayor may not consider 
in conjunction with a mitigation plan hearing is also beyond the scope of 
this Court's prior Orders. 

Gooding County Case No. 2008-444, Order Granting in Part Motion to Enforce Orders, 

pp.3-4 (May 12, 2010). 

The filing of a separate action seeking the exact same relief which Judge 

Melanson concluded that he did not have jurisdiction over does not resolve the 

jurisdictional problems. In essence, Blue Lakes is asking this Court to modify Judge 

Melanson's Orders. Judge Melanson's ruling is not only the law of the case, but this 

Court concurs with the ruling. According, this Court concludes consistent with Judge 

Melanson that Idaho Appellate Rule 13 does not provide an exception to this Court which 

would allow it to issue the writ of mandate ordering the Department to address issues 

which are the same, or intertwined with, those presently pending on appeal. 

ORDER DENYING APPLICATION FOR PEREMPTORY WRIT OF MANDATE 
S:\ORDERS\Administrative Appeals\Ada County 20 IO~ 19823\Ord. Denying App. for Peremptory Writ.doc 

-5-



III. 

Therefore, IT IS HEREBY ORDERED that Blue Lakes' Application for 

Peremptory Writ of Mandate is denied. 

Dated (fkti kvJ .2.1, ~ {() . 
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Respondents. 

11~ TIlE MATTER OF' IHSTJ{IBUTION 
("ill WATI';H TO VARIOUS WATlm 
i{IGIITH m~LI) HY OR I"OR THF, 
._._ .... _--

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) C:ISC No. 2008·000551 
) 
) ORnER STA YING J)J~CISI()N 
) ON l'In'ITION I<OR 
) RgIU<;ARIN(i 1>I~N()ING 

.) ISSUANCE Of IUWISlm FINAl, 
) ORDER 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

: f>~'w?r D,:vid R. r'ulhill"Cli1-culls DlreClOr offdailo Dopllrbllcnl of Water ReSOUl'cc.1 clTeclivc June 30 • 
• IJM. (,a,), SpOl'kmnn was ~rpojll!cd us Imcrim Direc(()r, I.R,C.P. 25 (d) and (e), 

?:~~~:'o;:;;i~t;G 01,(;/1>101'1 ON PI~T~TlON "0RRmn:AIUNG ('''Nll/NG f~$lIAN(;f;Oirl~J;VISE!) 

p, 02 
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m~Nl{:FIT OF A&n iRRWATION . ) 
mHT1UCT, AMlmlCAN FALLS ) 
mC::;gRVOlR mSTRTC'f #2, BURLl~Y ) 
HWWATION DlSTIUCT, MrLNl<~R ) 
JRRWATION mSTIUCT, MINOOKA ) 
llUUGATION J)JS'l'R1CT, NORTH SHJI~ ) 
CANAL COMI'ANY, AND TWIN l<'AI,)'S ) 
CANAl, COMPANY. ) 

--.-..•. -..... -----~-

r. 
PROCEDURAL BACKGROUND AND FACTS 

On .lIlIy 24, 200Q, this Court isslled its Ortler 011 Pefithmjor JIlt/ieMI Rel'illll' in 

Ihe ~bovc-cnptiol1e<llmHlcr. 111 its Ortler, this COllrt held that thc Director of tile Idullo 

D,'pm'hncnt or Wl\ter Rcsoll1'cos ("Director" or "TDWR") abused discretion by issuing 

two Final ()'-de!".\" in response to I fearing Orlicer Schrocdcr'~ Recol1ll11ended ()rdC!r or 

April 29. 2008. SpceiJ1cnlly, this Court held Ihut the Directol' failed to apply new 

1l1clhodologics 1(;1' dcleTll1irling lnat~rilll injury to reasonable in-scn.~on demol1u and 

l,,'a~onnbl~ corryover. On Aligust 13,2009, Ihe Idaho Omund Waler ApprllprhHors, Inc" 

North Sllllkc Ground Water District, lind Magic Valley Grollnd Water District timely 

!1kd n PfJlilicmji>r Ra/JeClring 011 the Court's J\11y 24,2009 Order. On August 14,2009, 

Ill(: City (lr Pocatello also lilHely filed a Petition/or Reheclrillg, 

Til its Re.ll10I!S(' Rrir!,{ on Rell(Jaring, and at oral argulllent on the petitions lor 

l,<:lwaring on Febru/lry 23, 20 I 0, IDWR statodthallhere is sunicicnt informotion for the 

Director (l i~sUt: an order determining mnterial injury to reasonable ill-season dCmlll1t1 

(lnd l'~nsollablc carryover, without condtlc!illg a hearing or requiring !Idditional 

inliltlll<1titm Ii-om the parties. lIowever, lDWR rcquested thiliy to sixty days to develop a 

\lOW ml'lhodology. apply that mcl!touology to the Jacts OJllhe record, und issue lin order 

ill accol'dullc(> with this Court's previOLIs holding. IPWR proposed tilat this Court hnld in 

uky,mcc iL~ tloci~icln ()1) I"ehc,lring, IIntiithe Director issues 1.110 now ()rd~r <lml the time 

Ibf Jiling..t motion for rcconsidcmtion and a petition f<lr jL1dicial review of the order ims 

('xpifL'd_ 

If is Illis ('Ollrt's understanding that nil portios were in agreement as (0 th~ Court 

holding in nhcYlIllce n final order on all of the issues presenled 011 rehearing. As sllch, nt 

OtWI,RSTAYIi'iG IlEGISIONON N'TIl'lONl'f)p ,., . . . ..' 
F/NAI,OHm:n • I ,hl'.IIEARIN(.I'ENIlING ISSIJANCE or.' IIEYISlm " 

P. 03 



..•.... .... ' .... -

FAX NO. 31 

1his time. the COlirl wlllnot isslie ~ finlll decision on rehearing. lIowever. in the cyelll 

this COLlrlmislItlclcrstood the respective positiolls of the parties. the partics have scvell (7) 

days 10 file a 1Wlic~ with (ho Court, indicaling any ohjection (0 holding in obeyance II 

llmll order 011 nil orlbe i~sm~s presented on rchearing. 

B. 
ORDER 

Th~wJbrt!', bused on the foregoing, the JhUowing arc hereby ORDERED: 

I. '1110 Director ofIllWR shall issue a Pint,f Order d<ltenl1ining 

materi:)] ir\il1ry to reasonable ill-season demand and reasonable 

~lltryoyer by March 31, 2010. 

2. 

3. 

IT ts SO ORDERED. 

Pursuant t() l.A.R. 13(b)(14), this elmrl shall hold in ,lbeyance any 

J'inal decision 011 rehenring until such an order is iSSlled and the 

tillle periods I()r IlUng l\ molion rOf1'ccQnsidcrat[C)!l and p~\hion fOT 

judicia! review ofthc now order have cxpimd. 

l'<Ir1ie~ h,lve seven (7) days from the enlry oftbis Ol'ner to submit 

a llotice to this Court, indicating !IllY objection to the Courl holding 

in ,1b':YllllCe n /ina! ortlel' all rehearing. 

"'-f..+L~_C Ca 
... _ .. _--- ~-

.101·IN M. MJ-<;LANSON 
District Judge. Pro 1'em . 

P. 04 
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NOTICE OF ORDERS 
J.R.C.P.77(d) 

I, Cynthia R. Eagle-Ervin, Deputy Clerk of Gooding County do hereby certify that 
on the 4 of March 2010, pursuant to Rule 5(e)(1) the District Court filed in chambers the foregoing 
instrument and further pursuant to Rule 77(d) I.R.C.P., I have this day caused to be delivered a 
true and correct copy of the within and foregoing instrument: Order Staying Decision on Petition 
for Rehearing ... to the parties listed below via the u.S. Postal Service, postage prepaid: 

John Simpson 
P.O. Box 2139 
Boise, 1083701-2139 

John Rosholt 
Travis Thompson 
BARKER ROSHOLT & SIMPSON 
P.O. Box 485 
Twin Falls, 10 83303·0485 

C. Tom Arkoosh 
CAPITOL LAW GROUP 
P.O Box 32 
Gooding, 10 83330 

Kent Fletcher 
FLETCHER LAW 
P.O. BOX24B 
Burley, ID 83318 

.RogerLing 
P.O. Box 396 
Rupert, ID 83350-0396 

David Gehlert 
U.S. Dept. of Natural Resources 
1961 South Street, 8il1 Floor 
D/,C080294 

vPhiliP Rassier 
Chris Bromley 
Idaho Department of Water Resources 
P.O. Box 83720 
Boise, 10 83720-0098 

Notice of Orders 
Certificate of Mailing 
IRCP 77 (d) 

Dean Tranmer 
CITY OF POCATELLO 
P.O. Box 4169 
Pocatello, ID 83204-1391 

Sarah Klahn 
White & Jankowski 
511161h Street, Ste 500 
Denver, Co 80202 

Michael Creamer 
GIVENS PURSLEY 
P.O. Box 2720 
Boise, 1083701-2720 

Randy Budge 
Candace McHugh 
RACINE OLSON 
P.O. Box 1391 
Pocatello, 1083204-1391 

Dated: March 4, 2010 

LA-~ ---Cynti~i;dtEagIe:Ervin, Deputy Clerk 
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RECEIVED 

SEP 1 0 2010 
DEPARTMENTOF 

WATER RESOURCES 

NO. 292 P. 2 
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t1V F,ILEID 

2010SEP-9 M~\I:(l5 

BY:~~~€PtT-N 
IN THE DISTRICT COURT OF THE FIFTH JlIDI 

STATE OFIDADO, IN AND FOR THE COUNTY OF GOODING 

A&B :mru:GATION DISTRICT, 
AMERICAN FALLS RESERVOIR 
DISTRICT #2, BURLEY IRRIGATION 
DISTRICT, MILNER IRRIGATION 
DISTl'UCT, MINIDOKA IRRIGATION 
DISTRICT, NORTH SIDE C;ANAL 
COMPANY and TWlN FALLS CANAL 
COMPANY, 

lJNlTED STATES OF AMERICA 
BUREAU OF RECLAMATION, 

Petitioners, 

VS. 

IDAHO DAlRYMEN'S ASSOCIATION, 
INC., 

Cross-Petitioner, 

VB. 

GARY SPACKMAN, in his capacity as . 
Interim Director' of the Idaho Department 
of Water Resources,1 and THE . 
DEP ARTl.'t'.{ENT OF WATER 
RESOURCES, 

RespondeJlts. 

IN THE MATTER OF DISTRmUTION 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) Case No. 2008-000551 
) 
) Al"\fENDED ORDER ON 
) PETITIONS ;FOR REHEARING; 
) ORDJi1RDEN'YING SURFACE 
) WATERCOALmON'S 
) MOTION FOR 
) CLARIFICATION 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
). 

1 Director David&. Ththill retired as Di.t.= ofIdaho Depzttmellt of Water Resources effective June 30, 
2009. Gary Spackman was appointed as Interim Dir.=, I.R.C.P. 2S Cd) and (e). 

AMENDED ORDER ON},ETlTlONS FORREHEAlUNG; ORDER DENYING SUUACE 
WATl\R COALITION'S MOTION 'h'ORCLAlUFrCATION' 1 
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OF WATER TOVAAIOUS WATER ') 
RIGElTS HELD :SY OR FOR THE . ) 
BENE:FlT OF A&B lRRIGATION ) 
DIS'tRIC'l',AMERICANFALLS ) 
:RESERVOIR DISTRICT #2, BTJlU.:EY ) 
lRRIGATJON DISTRICT, MILNER ) 
IRRIGATION DISTRICT, MINDOKA ) 
lRRIGATION DISTRICT, NORTH SIDE ) 
CANAL COMPANY, AND TWIN FALLS ) 
CANAL COMPANY. ) 

) 

Appearances: 

C. Thomas AJ:koosh, of Capitol Law Group, PLLC, Gooding, Idaho, attorney for 
American falls Reservoir District #2. 

W. Kent Fletcher, of Fletcher Law Office, Burley, Idaho, attorney for Minidoka Irrigation 
District. 

John A Rosholt, JohnK. Simpson, and Travis L. Thompson, of Barker Rosholt & 
Simpson, LLP, Twin Falls, Idaho, attorneys for A&B Irrigation District, Burley Irrigation 
District, Milner Irrigation District, North Side Canal Company, and Twin Falls Canal 
Company. 

Phillip J. Rassier, Chris M. Bromley, Deputy Attorneys General ofille State of Idaho, 
Idaho Department of Water Resources, Boise, Idaho, attorneys for ille Idaho Department 
of Water Resources and Gary Spackman. 

John C. Cruden, Acting Assistant Attorney General, and David Gehlert, of the United. 
States Department of Justice, Denver, Colorado, attorneys for the United States Bureau of 
Reolamation. 

Randall C. Budge, Candice M. McHugh, Thomas J. Budge, and Scott J. Smith, of Racine 
Olson Nye BUdge & Bailey, Chartered, Pocatello, Idaho, attorneys for Idaho Ground 
Water Appropriators, Inc. 

A. Dean TIalllIler, of the City of Pocatello Attorney's Office, Pocatello, Idaho, attorney 
for the City of Pocatello. 

Sarah A. Klahn, of White and JankOWski, LLP, Den'lfet, Colorado, attorney for the City 
of Pocatello. 

Michael C. Creamer, Jeffrey C. Fereday. of Givens Pw:sley, LLP, Boise, Idaho, attorneys 
for the Idaho Dairymen's Association. 

AMENDED OJIDER ON PETITIONS FOR REHEARING: ORDER DENYING SURFACE 
WAT.ER COALITION'S MOTION FOR CLAlUFICATION 
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I, 

PROCEDURAL BACKGROUND AND FACTS 

This case is an appeal from an administrative decision of the Director of tho Idaho 

DI'parfment of Water Resources ("Director," "IDWR," or "Departtnent'') issued in 

response to a delivl'r,Y call :filed by the Petitioner Surface Water Coalition ("SWC'') on 

JllIlUlIl'}' 14, 200S. This Court issued its Order 011 Petition/or ludicial Review in this 

matter on July 24, 2009 ("Ju1y24, 2009 Ordei''). In the'Order, this Court held, among 

other things, that the Director failed to apply new methodologies for determining material 

lnjmyto reasonable in-season demand and reasonable canyover, that the Director 

exceeded authority by faillng to follow procedural steps for JItitigation plans as set forth 

in the Rules for Conjlll)l:tive Management ("CMR"). and that the Director exceeded 

anthority by determining that full headgate delivery for Twin Falls Canal Company 

should be calculated at 5/8 of an inch per acre. In the Ol'der, this Court remanded this 

matter to the Director so that he may determine the methodology for reasonable :in-season 

demand and canyover. 

On August 13, 2009, the Idaho Ground Water Appropriators, Inc., North Snake 

Ground Water District. and Magic Valley Ground Water District (collectively "Ground 

Water Users") timely filed a Petition for Rehearing. On August 14, 2009, the City of 

Pocatello also timely filed a Petition for Rehearing. 

On August 23, 2010, this Court issued its initial Order on PetitiollS for 

Reltearing ("Rehet1J'in{f Order'). On AUgust 26, 2010, IDWR filed a Motion to Clarijj; 

or Motion For Reconsideration of Order on Petitionsfor Rehewmg ("Motion to Clarify 

or Reconsid~'). On September 2, 2010, the SWC filed a Motton/or Clarification. 

The facts and p!oceduraI history of this case are explained in detail in the Court's 

July 24, 2009 Order. The nature of the case, course of proceedings, and relevant facts are 

therefo,e incorporated herQw, by reference. 

n, 
MATTER DEEMED FULLY SUBMI'ITED FOR DECISION 

Oral argument before the District Court in this matter was held February 22, 

2010. The parties did not request the opportunity to sublXtit additional briefing and the 

AMENDED ORDER ON PETIDONS FORREm:ARlNG; ORDERDENYlNG SURFACE 
WATER COALIDON'S MOTION FOR CLARIFICATION 3 
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Court does not require any additio:oa1 briefing in this matter. Therefore, the matter was 

initially deemed:fully submitted for decision on the next business day, or February 23, 

2010. 

P. 5 

However, pursuant to I.A.R. 13(b)(14), this Court issued an Order Staying 

Decision. 011 Petition for :Reheating Pending IssUIlnce of Revised Filtal Order in this 

matter on March 4, 2010. In the 01'der, this Court ordered a stay of the decision on 

rehearing until the Director issued a final order detemlining the methodology for 

detennining material injury to reasonable in-season demand and reasonable carrYover, 

and the time period for filing motions for reconsideration and petitions for judicial review 

of the oIder on remand had expired. 

On June 23, 2010, the Directorissued a Second Amended Final Order Regarding 

Methodology for Determining Materia/Injury to Reasonable In-Season Demand and 

Reasonable Carryover ("Methodology Ordet,').2 On June 24, 2010, the Director issued a 

Final Order Regarding April ;2010 Forecast Supply Methodology Steps 3 & 4 and Order 

on Reconsideration ("As-Applied Order"). Parties to this matter have filed petitions for 

judicial review of these two orders. As such, this Court lifted the stay of the issuance of 

this Order on. Petitions for Rehearing on A1lgust 6, 2010. Therefore; the matter ts 

deemed fully submitted for decision on the next business day, or AUgust 9, 2010. 

m. 
A.PPLlCABLE STANDARD OF REVIEW 

Judicial review of a final decision of the director oflDWR is governed by the Idaho 

Administrative Procedure Act (IDAP A), Chapter 52, Title 67, Idaho Code §42-l701A(4). 

Under IDAP A, the Court reviews an appeal from an agency decision based upon the record 

created before the agency. Idaho 'Code §67-5277; Dovel". Dobson, 122 Idaho 59, 61, 831 

P.2d 527, 529 (1992). The Court shall not substitute its judgment for that ofthe agency as 

to the weight of the evidence on questions offaet. Idaho Code §67-S279(1); Castaneda v. 

Brighton Corp., 130 Idaho 923,926.950 P.2d 1262, 1265 (1998). The Court shall affirm 

the agency decision unless the court finds that the agency's findings, inferences, 

conolusions, or decisions are: 

AMENDED ORD£R ON PETITIONS FOR. REHE~G; ORDER DENYlNG SURFACE 
WATER COALITION'S MOnON FOR CLAJ.UmCATION 4· 
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(a) in violation of constitutional or statutory provisions; 

(b) in excess of the statutory authority of the agency; 

(c) made 1.'rpon unlawful procedure; 

NO,292 

. (d) not supported by substantial evidence on the record as a whole; or, 

(e) arbitrary, capricious, or an abuse of discretion. 

Idaho Code §67-S279(3); Castaneda, 130 Idaho at 926, 950 P ,2d at 1265. 

p, 6 

The petitioner or appellant must show that the agency ep:ed in a manner speoified 

in Idaho Code §67-5219(3), and that a substantial right of the party has been prejudiced. 

Idaho Code §67-5279(4); Barron v.lDYfI'R, 135 Idaho 414,18 P.3d219, 222 (2001), 

EYen if the evidence in the record is conflicting, the Court shall not overturn an agency's 

decision that is based on substantial competent evidence in the record.3 ld. The Petitioner 

(the PaIo/ challenging the agency decision) also bears the burden of documenting and 

proving that there was not substantial evidence in the record to support the agency's 

decision. Payette River Property Owners Msn. 11. Board ofComm 'rs, 132 Idaho 552, 

976 P,2d 477 (1999). 

The Idaho Supreme Court has sUlllJllllrized these points as follows: 

The Court does not substitute its judgment for that of the' agency as 
to the weight of the evidence presented The Court instead defers to 
the agency's findings of fact unless they are clearly erroneous. In 
other words. the agency's fact\lal determinatiollB are binding on the 
reviewing court, even where there is conflicting evidence before the 
agency, so long as the determinations are supported by substantial 
evidence in the record .... The party attacking the Board's decision 
must :first illustrate that the Board erred in a IlllUlller specified in 
Idaho Code Section §67-5279(3), and then that a substantial right 
has been prejudiced. 

Urrutia v. Blaine County, 134 Idaho 353, 2P.3d 738 (2000) (citations omitted); see also, 

Cooper". Board of Professional Discipline, 134 Idaho 449, 4 P.3d 561 (2000). 

, Subs1antial does not mean thatthe evidence was 1lllcontJ;adicr.ed. All that is required;" that the evid""ce 
be of such suffic!""t quantity and probative yalue th .. reasonable minds could conclude that the £mdmg­
whether it be by a jury, trlaljudgc, spoci.o1 master, or hearing officer - was proper. It is not neoessaty that 
the evidence be of such quantity or quality that Tcosonoble minds must conclude, only that they could 
conclude. Therefore, a heating officer's findings of tact arc properly rejecled only if the evidence is so 
weak that reasonable minds could not com. to the s.me conclusions the hearing officer reached, See eg, 
Manny. Safrway Stores, In .. 95 Idaho 73Z, 518 P.2d 1194 (1974); see also Evansv. HClJ'a'. Inc., 125 Idaho 
473,418, 8491'.2<1934,939 (1993). 

AMENDED ORDER ONl'ETrrrONS FOR REHEARING; ORDERnENYING SURFACE 
WATER COALmON'S MOTION FOR CLARIFICA'l'lON· 5' 
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If the agency action is not affirmed, it shall be set aside in whole or in part, and 

remanded for further pfoceedings as necessaty .. Idaho Code § 67 -5279(S); University oj 

Utah Hosp. v. Board ojComm'l'$ ojAda Co., 128 Idaho 517, 519, 915 P.2d 1375,1377 

(CtA,pp. 1996). 

lV. 

ISSUES PRESENTED 

A. Issues Raised by the Ground Water Users 

The Ground Water Usets raise a number of issues on rehearing. The Court 

characterizes those issues as follows: 

1. Whether the Court should clarify that the Director must decide the issue on the 

methodology for determining material injUl}' and reasonable oanyover based exclusiyely 

upon facts and evidence contained in the C\lr.t:ent record without holding any additional 

hearings on this issue? 

2. Whether the Court should clarify that the Director has the authority to determine 

that in times of shortage Twin Falls Canal Company may not be entitled to itS full 

recommended amo1.lIlt? 

3. Whether due process allows for junior groundwater users to be physically 

aortailed while the hearing process is proceeding under a proposed mitigation plan and 

before a:final order has been entered? 

B. Issues Raised by the City of Pocatello 

1. Whether the Court should clarify that any remaining hearings on mitigation plans 

presented by the Ground Water Users sliouldnonevisit'the detenninationofinjury made 

by Hea$g Officer Schroeder in 2008? 

AMENDED ORD:ERON PETITIONS FORREllEAlUNG; ORDER nENYlNG SURFACE 
WATER COALmON'S MOTION:FOR CLARIFICATION 6 
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v. ' 
ANALYSIS AND DECISION 

A. lIearing Prior to the Director's Methodology Decision 

NO. 292 P. 8 

In its July 24, 2009 Order, this Court held that the Director abused discretion by 

issuing two Fined Orders in response to the Hearing Officer's Recommeruied Order. The 

Hearing Officer found that adjustments should be made to the methodology for 

detennin1ng material injury to reasonable in-season demand and reasonable canyover. 

However, the Director did not make such adjustments in the Final Order of September 5, 

2008. Rather, the Director i5s~ed a separate Order Regardirzg hotacal for Determining 

Maferiallnjwy to Reasonable In-Season Demand and Reasonable Carryover on June 30, 

2009, well after the proceedings on this petition for judicial review had commenced. 

Therefore, this Court remanded tbis matter to the Director to issue a :final methodology 

order. 

In their petition for rehearing, the Ground Water Users urged !his Court to clarify 

whether the Director may hold additional hearings prior to the issuance of a fiual 

methodology order on remand. This Court did not contemplate that the Director would 

take additional evidence prior to issuing the Methodology Order on remand. Further, the 

Director issued thl' Methodology Order without conducting a hearing. The Director 

properly relied upon the facts contained in the record in ordl'r to fonnulate thl' 

methodology for detennining reasonable in-season demand and reasonable canyover, As 

such, this issue has been resolved by the proceedings on remand. 

B. Direlltot"s Authority to Determine Beneficial Use of Recommended Right in 
the Context of a Delivery Call Proceeding 

The Ground Water Users urge this Court to clarify its holding in the July 24, 2009 

Orm that the Director abused his authority in detennining that :full headgate delivery for 

Twin Falls Canal Company (''!FCC'') should be calculated at 5/8 of an inch, instead of 

3/4 of an inch per acre, A.s a result, this Court will take this opportunity to clarify its 

conclusion that the Director abused his authority in this regard. 

AMENDED OlUlER ON PE'l'ITIONS FORREllE:.uuNG; OlIDER:DENYlNG SURFACE' 
WATER COALITION'S MonON FOR CLARIFICATION T 
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An in-depth analysis addressing the Director's ability to make the dete:rroination, 

in the context of a delivery call proceeding, that the quantity decreed in the senior user's 

water right exceeds that the quantity being put to beneficial use by the senior user at the 

time of the delivery was recently set forth in a Mmorandum Decision and Order on 

Petition 110r Judicial Review issued by Judge Wildman in Minidoka County CUe No. 

CV 2009-000647 on May 4, 2010 ("MemorantiumDecision',). In that case, the Court 

held that, In order to give the proper presUlllptive weight to a decree, any :6nding by the 

Director in the context of a delivery call proceeding that the quantity decreed exceeds the 

amount being put to beneficial use by the senior user must be supported by clear and 

convincing IMdence. Rather than repeat the analysis of this issue, this Order expressly 

incoIporates herein by reference the Memorandum's Decision's analysis, located on 

pages 24-38. 

In this case, this Court held in its July 24, 2009 Order that the Director exceeded 

his authority in determining that full !i.eadgate delivery for TFCC should be calculated at 

5/8 of an mch instead of 3/4 of an inch per acre. Of significance to this Court's decision 

was that !FCC's water right was recommended by the Director in the SRBA with a 

quantity element based on 3/4 inch per ac~e. The Ground Water Users objected to the 

reco=endation, assertillg that the quantity should be based on 5/8 inch per acre. While 

the objection was still pending, the SRBA District Court ordered interim administration 

forthe basin, which included TFCC's water tight.4 HoweV'et, in the delivery call 

proceeding, the Director concluded that TFCC had :!'ailed to establish. that it was entitled 

to the 3/4 inch per acre headgate delivery (the quantity recommended by the Director in 

the SRBA) because conflicting evidence demonstrated that TFCC could only put 518 of 

an inch per acre to beneficial use. The Director exceeded his authority in this respect 

because he did not apply the proper evidentiary standard or bw:dens of proof when 

• Idaho Code Section 42-1417 provides for interim administl'lltion based on .. director's recODllIlendetion. 
The concem expressed in tho prior decision stems from the COurt orderin: interim adminlstl'lltion based on 
a Director's Report, as opposed to a partial deor.e, where there are pending objections to the Director's 
recommendation. As axesuIt, the parties litigate substantive elements (such as quantity) in tho 
administration prOCe<ldings as opposed to in tho SRBA. On rehearing, the Court acknowledges that, for 
purposes of interim administration, the recommendation sbould be jreated the same as a partial decreo. 
Accordingly, once interim administxation is orde~, the same principle. that apply to responding to a 
delivclY call1llOO.e by a holder of a decreed right apply equally to a delivmy call made by tho bolder of a 
recommended right. Therefore, a discussion of those principles is n.c •• sillY. 

AMENDED ORDE!!: ONPETrrlONS FOR lU:HEARlNG; O.RDnDENYlNG SURFACE 
WATER COALITION'S MOnON FORCLAlUFICATION 8 
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determining that TFCC was entitled to an amount of water less than what was 

recommended in the SRBA. 

P. 10 

TnAmerican Falls Reservoil' Dist. No.2 v. lDWR, 143 Idaho 862, 873, 154 P .3d 

433, 444 (2007) (''AFRD #2"), the Idaho Supreme Court held that the CMR. incoxporate 

the proper presumptions, burdens of proof, evidentiary standards, and time parameters of 

the prior appropriation doctrine as established by Idaho law. The Court dlrected that the 

CMR could not ''be read as containing a burden-shifting provision to make the petitioner 

reprove or re-adjudicatethe right which he already has." ld. at 811-78, 154 P.3d at 448-

49. It :further directed that ''the presumption wder Idaho law is that the seDiot is entitled 

to his. decreed water right, but there certainly may be some post-adjudication factors 

which are relevant to the determination of how much water is actually needed." ld. at 

878,154 P.3d at 449. 

The Growd Water Users are correct that a decreed or recommended amount is 

not conclusive evidence of the quantity of water that the senior is putting to beneficial use 

at the fune of the delivery call. See e.g. State v. Hagerman Water Right Owners, 130 

Idaho 736, 947 P.2d 409 (1997) (providing that, in the context of the SRBA, the Director 

was not obligated to accept a prior decree as conclusive proof of II water right because 

water rights can be lost or reduced, based on evidence that the water right has been 

forfeited). This Court recognizes that there may be instances where a senior is not 

putting the full recommended or decreed quantity to bmleficial use at the time of the 

deJivezy call. In such instances, the Db:ector has the ability under the CMR (particularly 

CMR 42), to examine a number off actors to determine whether the delivery of the full 

recommended or decreed quantity of water to the senior user would result in the failure of 

the senior to put the full recommended O:r decreed quantity to beneficial use. Yat, in each 

of these instances, pursuant to the well-established burdens of proof and evidentiary 

standards, the Director shall not require the senior to tfrprove his :right AFRD #2, 143 

Idaho at 877-78, 154 P.3d at 448-49. As explained by Judge Wildman in the 

Menwl'andum.Decision, if the Director determines in the context of a delivery call 

proceeding that a decreed (or recommended) amount exceeds the amount being put to 

beneficial use by the senior at the time of the delivery call, that decision must be made 

AMENDED ORDER ON PETITIONS FORREHEARlNGjORDERDENYlNG SURFACE' 
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based upon a standard of clear and convincing evidence. S See Memorandum Decision, 

p. 35; Cantlin". Carter 88 Idaho 179, 397P.2d.761 (1964); Josslyn v. Daly, 15 Idaho 

137,96 P. 568 (1908); MOB"'. Harger, 10 Idaho 302, 7 P. 645 (1904). 

In this case, the Director, in the context of the delivery oall proceeding, 

concluded, based on conflicting evidence, that TFCC was entitled to less than the 

recommended quantity. No reference was made, however, to the evidentiary standard 

applied. Therefore, the Director erred by failing to apply the correct presumptions and 

burden of proof in making the determination under the CMR that TFCC was entitled to 

less than the recommended quantity. However, in its August 26, 2010 Motion to ClarifY, 

IDWRrepresented that, upon remand, the Director applied the 3/4 inch per acre for 

TFCC. See also Methodology Order at 11. AS such, this issue has been resolved by the 

proceedings on remand. 

C. Due Process and CurtaihnentPriorto Approval of Mitlgatioxi Plan 

The Ground Water Users assert that due process requires that junior ground water 

users not be physically curtailed until after a hearing on a proposed mitigation plan. At 

the hearing on the petitions for rehearing, the SWC argued that the Director mu:;t 

ircmediately curtail junior water users, upon a detennlnation of material injury, and omy 

allow ol,lJ;-of-pnonty diversions once a mitigation plan is approved. The SWC asse);tS 

that nothing in CMR 43 allows ihe Director to suspend curtailment whlle considering the 

approval of a submitted mitigation plan. In essenoe, the SWC argues that the burden of a 

delay in holding a )1earing to approve a mitigation plan should be placed on the junior 

water users, not the seniors. 

The CMR provide an opportunity for junior water users to submit a mitigation 

plan after a determination ofJ,l,1ateriai injury, in order to prevent further uyury andlor 

, Otherwise, tIle risk ofundcrestiu>.a!ing the quantity :reqUited by the senior, iflels than the d.cree~ or 
:recOlXlIIlended quantity, impormissibo/rcsts with the senior. For p\lXPose, ofappJying tIle relpeotive 
burdens and presumptions, Ibis CQlIrt has difficulty distinguishlng between a circumsrance where a senior's 
water right is permanentiy reduced, based on a detttmination of partial fotfeiture as a result of was to or 
non-use, or tempoJ;Orliy reduced within the confines of an inigatlon season incident to a delivery call based 
on essentialJy the same reasons. The property inlere$! in a wr@rright is more !bon what is simply reflected 
on poper, ra!her, it's the right to have tIle water delivered ifavailabJe. Accordfugly, whether the right is 
reduced on a p=ent basis or on a remporazy basis il>cident to "dcliv...-y call, the property interert;" 
nonetheless reduced. Accordingly, the same burdens and presUlllptions should apply, poor to reducing a 
senior's right below tho quantity supplied In the decree at recommendation. 

AMENDED ORDER ON PETlTlONS FORRElIEAlUNGj ORDER-DENYING SURFACE. 
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compensate a senior user. Further, CMR 43 provides an opportunity for the Director to 

hold a hearing on that mitigation plan as det~ed necessary. A reasonable 

interpretation of the CMR reveals that curtailment of junior water rights should not occur 

until after 1he Director has an opportunity to review any mitigation plan submitted and 

conduct a hearing on such a plan if necessary, in accordance with the procedures set out 

in CMR 43. Curtailing junior water users pending the outcome of su<::h a hearing 

cirC1.trnvents the purpose of issuing mitigation plans in the first place. 

In its July 24, 2009 Order, this Court held that the Director abused discretion by 

not holding a proper mitigation hearing, or issuing a proper order on material injury to 

reasonable in-season demand and reasonable carryover. This Court recognizes that the 

CMR. are being applied for the first time in recent delivery calls, which has resulted in 

w.uch delay for all of the parties involved. However, in the future, mitigation plan 

hearings should occur Within a reasonable time after the submission of a mitigation plan 

and should not result in the type of delay experienced in this case. See AF.RJ) #2, 143 

Idaho at 874, 154 P.3d at 445 ("a timely response is required when a delivexy call is made 

and water is necessary to respond to that call,,), 

Finally, the City of Pocatello urges this Court to declare that the matter of 

material iI1jury shall not be addressed in future mitigation plan hearings in this case. As 

stated in the July 24, 2009 OrtIer, pursuant to ClMR 43, once the Director makes a finding 

of material injury and upon receipt of a mitigation plan, the Director may hold a hearing 

on suoh a mitigation plan in order to determine whether the proposed plan in fact 

mitigates the senior user's injury. The City of Pocatello is concerned that future 

mitigation plan ooarings will be a venue for parties to dispute the Initial material injlll1 

determination. In future delivery calls, it may be practical for the Director to hold a 

h=ing on the determination of material injury in conjunction with a mitigation plan 

hearing, in order to eliminate delay and ful:ther injury to senior users.6 However, in this 

case, a hearing on material injury was held in 2008. As such, it is Ul'Inecessary for the 

Dirc::ctot to revisit the issue ofmaterlal inilll1 in future mitigation plan hearings. 

• :;e. Gooding County ease No. 2008-444 Order 01J PetllWns for Rehef1rflJg (December 4, 2009) at 11-12. 
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VI. 

CONCLUSION 

The Co~ has reviewed its July 24, 2009 Order, its August 23, 2010 Rehearinc 

Ofder, IDWR's Motion to Clar-ifj or Reconsider, and the SWC'sMotionfor 

Clarification, and concludes as follows: 

1. The Director abused discretion by failing to determlne a methodology for 

P. 13 

detennini.ng material injury to reasonable in-season demand and reasonable car:ryover. 

However, the Director has complied with this Court's order On remand, and has since 

issued a Methodology Order. The time pcrioc1 for filing petitiops for judicialteview of 

the Director's Methodology Order on remand has expired. As a result, during a status 

conference on August 6, 2010, thls Court llIIIlO\lllced its intention to lift the Order 

Stuying Decision on Petition for Rehearing Pending IssUfl]Jce of Revised Final Order 

issued by this Court on March 4,2010. As such, IT IS HEREBY ORDERED that the 

above-mentioned stay is hereby lifted. 

2. While the Court has ruled that the Direotor abused his discretion and exceeded his 

authority by failing to follow procedural steps for mitiga:tion plans as set forth in the 

CMR, and for failing to apply the correct presumptions and burden of proof in making 

the determination under the CMR that ncc was entitled to less than the quantity 

rcco=ended, there is no praCtical remedy to cure those errors at this point in the 

proceedings, and the Director bas, upon =<1, calculated 3/4 inch per acre as TFCC's 

full headgate delivery. 

3. Consistco.t with this ColU1:'$ July 24, 2009 Order, in all other respects, the 

Director's September 5, 2008 Order is affirmed. 

4. The SWC'sMotionfor Clarification requested that this Court clarify whether the 

presumptions snd burdens set forth in the Court's Ruhearihg Order applied to all SWC 

rights (other than neC). In addition, the SWC requested that this Court clarify whether 

such presumptions and bu.dens apply to the Dttector's "minimum full supply" or 

AMENDED ORDER ONl'ETITlONS FOR REHEARING; OllDERDENYlNG SURFACE 
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"baseline" analysis. Howev~, these issues were not raised by any party on rehearing. As 

such, this Court will not address them further. ';l'herefore, the SWC's Motion for 

Clarijk;ation is denied. 

!TIS SO ORDERED. 

Dated: $?e).. q, '20.\0 

J elanson 
D '!!t Judge, Pro Tem 
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