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RANGEN, INC.'S BRIEF IN 
SUPPORT OF MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
RE: SOURCE 

COMES NOW, Rangen, Inc. ("Petitioner" or "Rangen"), by and through its attorneys of 

record, Robyn M. Brody of Brody Law Office, P.L.L.C.; J. Justin May of May, Browning & 

May, P.L.L.C.; and Fritz X. Haemmerle of Haemmerle & Haemmerle, P.L.L.C., and hereby 

submits this Brief in Support of Rang en's Motion for Partial Summary Judgment Re: Source. 

I. PROCEDURAL BACKGROUND AND SUMMARY 

The Intervenors, through the expert witness reports of Charles M. Brendecke, Bern 

Hinckley and Gregory K. Sullivan, contend that Rangen's water rights at issue are ground water 

rights (as opposed to surface water) and that Rangen is limited to making a call based only on 
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discharge fi'om the mouth of the Martin-Curren Tunnel itself and not the entire spring complex 

that supplies Rangen's Research Hatchery. The Intervenors' arguments constitute an improper 

collateral attack on the Partial Decrees that have been entered in Rangen's favor in the SRBA. 

The Director cannot re-adjudicate the source of Rangen's water rights. Rangen's Partial Decrees 

establish that the Martin-Curren Twmel is a surface water right - not ground water. Moreover, 

the term "Martin-Curren Tunnel" as it is used in Rangen's decree is a local name that refers to 

the entire spring complex that supplies the Research Hatchery. Because the source of Rangen' s 

water rights cannot be readjudicated, the Director should enter judgment as a matter of law that 

the source of Rangen's water rights cannot be changed from "Martin-Curren Tunnel; Tributary: 

Billingsley Creek" to "Ground Water" and that it's call is not limited only to water from the 

mouth of the Martin-Curren Tunnel itself. 

FACTS 

This Motion addresses the source for Water Right Nos. 36-02551 and 36-07694. Both 

water rights were based on licenses and were subsequently adjudicated in the Snake River Basin 

Water Adjudication ("SRBA") reSUlting in the issuance of Partial Decrees in Rangen's favor. 

A. Water Right No. 26-02551. 

1. The Partial Decree entered in the SRBA for Water Right No. 36-02551 grants 

Rangen the right to use 48.54 cfs of water for year-round fish propagation at its Research 

Hatchery. See p. 91 of Haemmerle Aff in Support of Motion for Partial Summary Judgment Re: 

Material Injury, Exhibit A. 

2. The Partial Decree for Water Right No. 36-02551 describes the source of the 

water as: "Source: Martin-Curren Tunnel; Tributary: Billingsley Creek". Id. 

I For ease of reference, the page numbers for documents attached to the Haemmerle AjJ. are the page numbers 
shown by Adobe Acrobat when the pdf version of the file is opened. 
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3. The Partial Decree for Water Right No. 36-02551 does not list the source of 

Rangen's water right as "Ground Water." 

4. Water Right Nos. 36-02551 and 36-15501 are companion rights. Water Right No. 

36-02551 is for 48.54 cfs of water and Water Right No. 36-15501 is for 1.46 cfs of water. See 

Exhibit 1 to Brody Affidavit in Support of Motion for Partial Summary Judgment Re: Source 

(hereinafter referred to as Brody Aff.) for a copy of the Partial Decree for Water Right No. 36-

15501. The two rights together are for a total flow of 50 cfs to be used for year-round fish 

propagation. The source for both rights set forth in the Partial Decrees is identical - "Martin-

Curren Tunnel; tributary to Billingsley Creek." See id; see also p. 9 of Haemmerle Aff. The 

only difference between the two rights is the priority date. Water Right No. 36-15501 has a 

priority date of 7/1/1957. See Exhibit 1 to Brody Aff. Water Right No. 36-02551 has a priority 

date of 7/13/62. See p. 9 of Haemmerle AfJ 

5. The Department classifies the source of Rangen's water rights as "springs." The 

following is a snapshot of a Water Right and Adjudication Search for Water Right No. 36-1550] 

done on March 7, 2013 showing the Department's classification ofRangen's source as "springs": 

See Exhibit 3 to Brody A.ff 

6. Rangen obtained the right to use 50 cfs of water (the combined amonnt for Water 

Right Nos. 36-15501 and 36-02551) through the permit process. The State Reclamation 

Engineer received Rangen's Application for Permit to Appropriate the Public Waters of the State 

of Idaho on July 31, 1962. See pp. 74-75 of Haemmerle AfJ. 
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7. Rangen's Application stated that the source of the water supply for the right was: 

"the headwaters of Bi11ingsley Creek which is derived from underground springs." See p. 74 of 

Haemmerle Aff. 

8. The survey submitted in connection with Rangen's Application for 36-0255] 

showed that Rangen's point of diversion is downstream of the "mouth of cave" (a handwritten 

note on the survey describing the Martin-Curren Tunnel itself), the concrete box and what is 

described by the experts as the talus slope. See p. 49 of Haemmerle Aff. 

9. The State Reclamation Engineer advertised Rangen' s Application in August, 1962 

and described the source of Rangen's water as the "headwaters of Billingsley Creek." A 

snapshot of the State's legal notice shows: 

P. 64 of Haemmerle Af/' 

10. After Rangen completed the construction of its Research Hatchery and began to 

divert water, the State Reclamation Engineer advertised its intent to take proof of Rangen's 

Completion of Works and again described the source of Rang en's water right as the "headwaters 

of Billingsley Creek". The notice showed: 
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P. 60 of Haemmerle Aff. 

11. After Rangen completed the construction of its Research Hatchery, the State 

Water Rights Clerk sent Rangen a letter informing Rangen that the State would issue Rangen's 

License to use 50 cfs of surface water upon receipt of the statutory fees: 

See p. 81 to Haemmerle Aff. 

12. On April 26, 1967, after receiving the statutory fees, the State issued Rangen a 

Certificate of Completion of Works authorizing the diversion of 50.0 cfs of water from 

"underground springs, tributary to Billingsley Creek." See p. 78 of Haemmerle Ail The 

Certificate showed: 
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See id 

13. At the same time the Certificate of Completion of Works was issued, the State 

also issued Rangen a License and Certificate of Water Right. The source listed on the License is 

"underground springs" tributary to Billingsley Creek. A snapshot of the License shows: 

See p. 72 of Haemmerle AjJ 
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B. Water Right No. 36-07694. 

14. The Partial Decree entered in the SRBA for Water Right No. 36-07694 grants 

Rangen the right to use 26 cfs of water for year-round fish propagation at its Research Hatchery. 

See p. 10 of Haemmerle Aff. 

15. The Partial Decree for Water Right No. 36-07694 describes the source of the 

water as: "Source: Martin-COO'en Tunnel; Tributary: Billingsley Creek". Id 

16. The Partial Decree for Water Right No. 36-07694 does not list the source of 

Rangen's water right as "Grolmd Water." 

17. Rangen first obtained the right to use Water Right No. 36-07694 through the 

permit process. Rangen's Application for Permit for water right 36-07694, in type, identifies 

"underground springs which are tributary to Billingsley Creek" as the source of Rangen's water. 

See p. 199 of Haemmerle Aff. There is a handwTitten designation of "Curran Tunnel" written 

into the source element on the Application for Permit: 

Seeid 

18. On January 29, 1979, IDWR conducted a field examination to substantiate 

Rangen's use of Water Right No. 36-07694. The Department checked a box identifying the 
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source of Rangen' s Water Right as "surface water" (the box for Groundwater was not checked) 

and identified the name of the source as underground springs tributary to Billingsley Creek. The 

Field Report stated: 

ARTMENT OF WATER RESQU' 
fiELD REPORT 

::t Soorce. of water s!;pply: Groun~ler 0 SurFace waler 

See p. 183 of Haemmerle Aff 

]9. There is a diagram in the backfile of Water Right No. 36-07694 which shows the 

diversion of multiple springs flowing from the canyon waH surrounding Rangen' s Research 

Hatchery: 
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See p. 187 of Haemmerle Aff. 

20. The Department of Water Resources issued a License to Rangen for Water Right 

No. 37-7694 on September 19, 1985. See pp. 197-97 of Haemmerle Aff. The License describes 

the source of Rangen's water right as "water from springs, tributary to Billingsley Creek" A 

snapshot of the License shows: 

See p. 196 of Haemmerle Ail 

21. A note on the License shows that the source identified in the License (i.e. 

"springs") is known locally as the "Curran Tlmnel." A snapshot of the notes to the License 

shows: 
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See p. 197 of Haemmerle Aff. 

C. Rangen's Actual and Historical Diversion of Water. 

22. The actual and historical diversion of water by Rangen under Water Right Nos. 

36-02551, 36-15501 and 36-07694 has always included water from the Martin-Curren Tunnel 

itself, water from the concrete box shown in the original survey, as well as water from springs on 

what the experts are calling the '"talus slope" where the Tlume1 mouth and concrete box are 

located. See paragraphs 8 and 19 above. 

23. The Partial Decrees for Water Right Nos. 36-02551 and 36-07694 identifY the 

"source" of the water as the Martin-Curren Tunnel. TIns nomenclature is consistent with the 

note on the License for Water Right No. 37-07694 (see paragraph 21 above) and the remarks 

contained in the claim file for Water Right No. 36-07694 because "Martin-Curren Tunnel" is a 

local identifier for the spring complex. See p. 2 of Notice of Claim to Water Right Acquired 

Under State Law attached as Exhibit 2 to Brody Aff. The claim remarks for Water Right No. 

36-07694 state that the "source is known locally as Curran Tunnel." See id. 

24. The Department recommended that a measuring device be used to monitor the 

flows under Water Right No. 36-07694. Given that the source of water was multiple "springs 

flowing into Billingsley Creek" collecting into the Upper Pond, the Department allowed the 

measuring device to be placed at the outlet, instead of the inlet. A Conversation Memorandrun 

dated January 2, 1979, in the file for 36-07694 reads: 

In talking with Gary [Funderberg] this date he stated that the p.d. for this permit 
came directly from springs flowing into Billingsley Creek and it was not 
economically feasible to try [and] put a measuring device at the inlet works 
especially as there are no users above him. Therefore, he recommended the 
measuring device be moved from the inlet works to but still required for the outlet 
works. 
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See p. 219 of Haemmerle AfJ. Pursuant to this request, the Department allowed Rangen to place 

the measuring device at the outlet. See p. 198 of Haemmerle AfJ. 

25. Consistent with Rangen's historical appropriations and point of diversion, the 

Department recognizes Rangen's water flows as being represented by the sum of discharges 

from the flow through the "CTR" raceways added to the flow over the Lodge Pond dam board. 

Ma:nvell Aff. in Support of Motion for Partial Summmy Judgment Re: ~Material Injury, ~~ 3-6; 

Ramsey AfJ. in Support of Motion for Partial Summary Judgment Re: Material Injwy, ~ 3; see 

also, Exhibit A to Maxwell Aff for a sketch showing these measurement points. The location of 

the measurements for Rangen's water flows are well-established and have been previously 

recognized by the Department as follows: 

The flow measurements that are considered to be representative of the total supply 
of water available to the Rangen hatchery facilities under water right nos. 36-
15501, 36-02551, and 36-07694, consist of the sum for the discharge from 
raceways designated by Rangen as the "CTR" raceways and the flow over the 
check "Dam." The dam is sited upstream for the discharge points from the CTR 
raceways and downstream from the discharge points from raceways designated by 
Rangen as the "Large" raceways. The sum of the discharge from the CTR 
raceways and the flow over the check dam is considered to be representative of 
the total supply of water available even though that at times some of the flow over 
the check dam may include water flowing from small springs downstream from 
the diversion to the Large raceways, water discharged from the Large raceways 
that was not diverted though the CTR raceways and irrigation return flows. 

See ~ 54 on p. 302 of Haemmerle AjJ. (quoting Second Amended Order of May 19,2005, in the 

Matter of Distribution of Water). 

26. The measuring points acknowledged by the Department in the Second Amended 

Order take into account all water diverted by Rangen. The water includes water from the 

Martin-Curren Tunnel itself, the flows from the concrete box as well as springs that flow into the 

upper diversion pond. 
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III. ISSUES 

(1) Can the Director change Rangen' s decreed water source from "Martin-Curren Tunnel; 

Tributary: Billingsley Creek" to "Ground Water;" and 

(2) Can the Intervenors limit Rangen's call to water from the mouth of the Martin-Curren 

Tunnel itself? 

IV. STANDARD OF REVIEW 

Summary judgment is proper if "there is no genuine issue as to any material fact and the 

moving party is entitled to judgment as a matter oflaw." I.R.C.P. 56(c); Bonz v. Sucbfeeks, 119 

Idaho 539, 541, 808 P.2d 876, 878 (1991). When a court or other tribunal assesses a motion for 

summary judgment, all controverted facts are to be liberally construed in favor of the nonmoving 

party. See G & M Farms v. Funk Irrigation Co., 119 Idaho 514, 517, 808 P.2d 851,854 (1991); 

Tusch Entelprises v. Coffin, ] 13 Idaho 37, 740 P.2d 1022 (1987). Likewise, all reasonable 

inferences which can be drawn from the record must be drawn in the nonmovant's favor. G & M 

Farms, 119 Idaho at 517,808 P.2d at 854; Clarke v. Prenger, 114 Idaho 766,760 P.2d 1182 

(1988); Sanders v. Kuna Joint School Dist., 125 Idaho 872, 876 P.2d 154 (Ct.App.1994). The 

burden of proving the absence of an issue of material fact rests upon the moving party. 

However, "when a motion for summary judgment is made and supported as provided iu 

this rule, an adverse party may not rest upon the mere allegations or denials of his pleadings, but 

his response, by affidavits or as otherwise provided in this rule, must set forth specific facts 

showing that there is a genuine issue for trial." M&H Rentals, Inc. v. Sales, 108 Idaho 567, 570, 

700 P.2d 970 (C1.App. 1985). "[A] nonmoving defendant has the burden of supporting a 

claimed affinnative defense on a motion for summary judgment." Chandler v. Hayden, 147 

IdallO 765, 771, 215 P.3d 485 (2009). 

RANGEN INC.'S BRIEF IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT 
RE: SOURCE - 12 



V.ARGUMENT 

A. The Director Cannot Change Rangen's Decreed Source. 

The Intervenors are asking the Director to step-in and change the source on Rangen's 

Partial Decrees from the "Martin-Curren Tunnel; tributary to Billingley Creek" to "Ground 

Water." The Director cannot change Rangen's decreed source. 

Section 42-1420(1) of the Idaho Code makes it clear that a decree entered in a general 

adjudication is conclusive. It states in relevant part: "The decree entered in a general 

adjudication shall be conclusive as to the nature and extent of all water rights in the adjudicated 

system .... " I.C. § 42-1420(1); see e.g., In Re Snake River Basin Water System, 115 Idaho 1, 

7, 764 P.2d 78, 84 (1988) (A decree entered in a "general adjudication" is "one in which the 

rights of all claimants on a stream system, as between themselves, are ascertained and officially 

stated."). The Idaho Supreme Court has explained that finality in water rights is essential and 

that making a change to a water right is tantamount to changing a description of real property: 

Finality in water rights is essential. itA water right is tantamount to a real property 
right, and is legally protected as such." Crow v. Carlson, 107 Idaho 461, 465, 690 
P.2d 916, 920 (1984). An agreement to change any of the definitional factors of a 
water right would be comparable to a change in the description of property. Olson 
v. Idaho Dept. of Water Resources, 105 IdallO 98,101,666 P.2d 188, 191 (1983). 

State v. Nelson, 1311daho 12, 16,951 P.2d 943,947 (1998). 

In this case, the SRBA adjudicated and decreed the source of Rang en's water rights when 

it entered the Partial Decrees in Rangen's favor. See pp. 9-10 of Haemmerle Aff. The decreed 

source of the two rights at issue is the "Martin-Curren Tunnel; tributary to Billingsley Creek." 

See id This determination is final and cannot be attacked. In fact, both Partial Decrees that 

were entered contain Rule 54(b) certifications. See pp. 9-10 of Haemmerle Aff. The Partial 

Decrees were entered nearly 16 years ago. The time for any challenge has long passed, 
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The Partial Decrees that were entered make it clear that the Martin-Curren Tunnel is 

surface water - not ground water. Rangen's Partial Decrees follow the standard SRBA form. 

The form is based on the Director's Report filed by the Department. Section 42-1401(B) of the 

Idaho Code explains the role that the Department played in the SRBA. It states in relevant part: 

(1) the Director's role under this chapter is as an independent expert and technical 
assistant to assure that claims to water rights acquired under state law are 
accurately reported in accordance with the procedures of chapter 14, title 42, 
Idaho Code. The director shall make recommendations as to the extent of 
beneficial use and administration of each water right under state law and may use 
parameters for quantification of beneficial use recommended for rights \\rithin 
climatic regions ofthe state. 

I.C. § 42-1401B(1). To fulfill its role as an independent expert and technical assistant, the 

Department was required to file a Director's report on the Snake River Basin which included 

determination of the following elements ofthe water rights within the basin: 

(a) the name and address of the claimant; 

(b) the source of water; 

(c) the quantity of water used describing the rate of water diversion or, in the 
case of an instream flow right, the rate of water flow in cubic feet per 
second or annual volume of diversion of water for use or storage in acre
feet per year as necessary for the proper administration of the water right; 

(d) the date of priority; 

(e) the legal description of the point(s) of diversion; if the claim is for an 
flow, then a legal description of the beginning and ending points of the 
claimed instreanl flow; 

(f) the purpose of use; 

(g) the period of the year when water is used for such purposes; 

(h) legal description of the place of use; ... 
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0) conditions on the exercise of any water right included in any decree, 
license, or approved transfer application; and 

CD such remarks and other matters as are necessary for definition of the right, 

for clarification of any element of a right, or for administration of the right 

by the director. 

Idaho Code § 42-1411 (emphasis added). 

The Department has promulgated an extensive set of rules governing its role in the 

adjudication process. See IDAPA 37.03.01 (Adjudication Rules). The Departmenfs 

Adjudication Rules actually specify how water sources were to be listed in the claim forms used 

in the SRBA. The claim forms were the basis for the partial decrees that were entered in the 

SRBA. Rule 37.03.01.060.02.c states: 

Sonrce of Water Supply. The source of water supply shall be stated at item three 
(3) of the form. 

L For surface water sonrces, the source of water shall be identified by the 
official name listed on the U.S. Geological Survey Quadrangle Map. Ifno official 
name has been given, the name in local common usage should be listed. If there 
is no official name, the sonrce should be described as "unnamed stream" or 
"spring." The first named downstream water source to which the sonrce is 
tributary shall also be listed. For ground water sources, the source shan be 
listed as "ground water." 

IDAPA 37.03.01.060.02.c (emphasis added). 

Rangen's Partial Decrees follow the IDWR fOlmat required for surface water. They 

describe the source of Rangen's water as the "Martin-Curren Tunnel" - the name of the springs 

in local usage. Rangen' s Partial Decrees also specify that the Martin-Curren Tunnel is tributary 

to Billingsley Creek. The identification of a tributary is unique to surface water sources. It is 

important to recognize that Rangen's Partial Decrees do not specify the sonrce as "Ground 

Water" as required if the sonrce is, in fact, ground water. To replace the designation of "Martin-
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Cun'en Tunnel; tributary to Billingsley Creek" with the designation of "Ground Water" would be 

to a change to the Partial Decrees entered in the SRBA. This is improper. 

While it is not necessary or proper to go beyond the Partial Decrees to determine that 

Rangen's water rights are surface water rights - not Ground Water - the evidence outside the 

Partial Decrees supports Rangen's position. The License for Water Right No. 37-07694 contains 

a note that the "springs" identified as the source of that water are locally known as the "Curran 

TunneL" See,-r 21 above. The SRBA claim form prepared by the Department for that right also 

states that the source is known locally as the "Martin-Curren Tunnel." See p. 2 of Notice of 

Claim to Water Right Acquired Under State Law attached as Exhibit 1 to Brody Aff. The 

Department classifies the Martin-Curren Tunnel as "springs" as evidenced by the results of the 

Water Right and Adjudication Search done on Water Right No. 36-15501 on March 7, 2013. 

See Exhibit 2 to Brody Aff. Water Right No. 36-155501 is the companion right to Rangen's 

1962 water right for 48.56 cfs of water. Both rights show "Martin-Curren Tunnel; tributary to 

Billingsley Creek" as the source of those rights. The Department's search results show that it 

classifies the Martin-Curren Tunnel as "springs." See,-r 5 above. 

Once again, the entire purpose of SRBA was to conclusively resolve the rights of all 

claimants in a single "general adjudication." I.C. § 42-1420(1); see e.g., In Re Snake River 

Basin Water System, 115 Idaho 1, 7, 764 P.2d 78, 84 (1988). The Partial Decrees entered in the 

SRBA conclusively established that the source of Rangen's water rights at issue is the "Martin-

Curren Tunnel; tributary to Billingsley Creek." If the source of Rangen's Water Rights were 

ground water as the Intervenors contend then Rangen's Partial Decrees would show the source as 

"Ground Water." The Director cannot substitute "Martin-Curren Tunnel; tributary to Billingsley 
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Creek" with "Ground Water." As such, the Director should enter sununary judgment in 

Rangen's favor on this issue. 

B. The Intervenors Cannot Limit Rangen's Delivery Can to Water from the Mouth of 
the Tunnel Itself. 

The Intervenors also contend that Rangen's demand for water is limited to the amount 

that would flow through the mouth of the Martin-Curren Tunnel itself and not the springs 

complex that supplies the Research Hatchery. The Intervenors' position is contrary to the Partial 

Decrees that have been entered and Rangen's actual appropriation, diversion and long-

recognized historical use of the spring water flowing from the canyon wall surrounding the 

Research Hatchery. 

As explained above, the term "Martin-Curren Tunnel" as used in Rangen's Partial 

Decrees is the local name for the spring complex that supplies Rangen's Research Hatchery. 

Rangen submitted its application to divert 50 cfs of water in 1962. See 1f 6 above. Rangen's 

application designated the source of that water as "the headwaters of Billingsley Creek which is 

derived from underground springs." See 1f 7 above. The survey accompanying the application 

showed that Rangen intended to build a dam structure well below the "mouth of cave" (e.g., the 

Martin-Curren Tunnel itself), the concrete box and the talus slope; the dam structure would 

capture the spring water flowing from the canyon wall surrounding the Research Hatchery. See 

Survey above in 1f 8. When the State advertised Rangen's application and completion of works, 

it designated the source of Rangen's water as the "headwaters of Billingsley Creek." See 1f1f 10-

11 above. When the State issued a license to Rangen for the 50 cfs of water in 1967, it 

designated the source as "underground springs, a tributary of Billingsley Creek." See 1f 13 

above. 
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Rangen applied for a supplemental permit to appropriate waters from the same source 

and using the same diversion structure in April 1977. See pp. 199 - 202 of Haemmerle Aff The 

application had a typewritten designation of source as "underground springs". The tenn Curran 

Tunnel was hand-printed right above the designation. See p. 199 of Haemmerle Aff The field 

report issued for this right shows that the Department considered the source of Rangen's right to 

be surface water (see 1 18 above) and a diagram in the Department's backfile shows the 

diversion of multiple springs flowing from the canyon waH (see 1 19). The Department actually 

entered an order allowing Rangen to place a measuring device at Rangen's outlet works because 

it was not economically feasible to place a measuring device at the inlet works where there were 

multiple springs feeding the point of diversion. See 1 24 above. When the State issued the 

license for this right, it designated the source as "water from springs, tributary to Billingsley 

Creek" (see 1 20 above) and entered a note that the source (Le., springs) is known locally as 

"Curran Tunnel" (see 1 21 above). 

The Department recognizes that Rangen is legally entitled to appropriate water from the 

entire spring complex that feeds the head of its Research Hatchery as evidenced by its findings in 

the Second Amended Order issued on May 19, 2005. In that Order, the Department found: 

The flow measurements that are considered to be representative of the total supply 
of water available to the Rangen hatchery facilities under water right nos. 36-
15501, 36-02551, and 36-07694, consist of the sum for the discharge from 
raceways designated by Rangen as the "CTR" raceways and the flow over the 
check "Dam." The dam is sited upstream for the discharge points from the CTR 
raceways and downstream from the discharge points from raceways designated by 
Rangen as the "Large" raceways. The sum of the discharge from the CTR 
raceways and the flow over the check dam is considered to be representative of 
the total supply of water available even though that at times some of the flow over 
the check dam may include water flowing from small springs downstreanl from 
the diversion to the Large raceways, water discharged from the Large raceways 
that was not diverted though the CTR raceways and irrigation return flows. 
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See ~ 54 on p. 302 of Haemmerle Aft. (quoting Second Amended Order of May 19,2005, in the 

Matter of Distribution of Water). The flow measurements made by Rangen take into 

consideration all of the spring water flowing onto its property - not just those from the mouth of 

the Martin-Curren Tunnel itself. Because Rangen's historical appropriations, point of diversion 

and use of water includes water from the entire spring complex at the head of its Research 

Hatchery, the Intervenors' attempt to restrict Rangen's delivery call to water that would flow 

through the mouth of the Martin-Curren Tunnel itself should be rejected. Rangen is entitled to 

judgment as a matter oflaw on this issue. 

VI. CONCLUSION 

For the foregoing reasons Rangen respectfully requests that its Motion for Partial 

Summary Judgment Re: Source be granted and that the Director enter an Order as a matter of 

law that Rangen's decreed source for Water Right Nos. 36-02551 and 36-07694 cannot be 

changed from "Martin-Curren Tunnel; Tributary: Billingsely Creek" to "Grolmd Water" and that 

Rangen's delivery caB is not limited to water that would flow from the mouth of the Martin-

Curren Tum1el itself. 

DATED this day of February, 2013. 
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