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Idaho Grouncl Water Appropriators, Inc. (IOWA) submits the following brief' in reply to 

Rangell. Inc. 's Response in Opposition to IGlVA 's ~Motiol1 to Conti11ue Helll'il1g {(ud Requestfor 

E\'pedited Decision dated September 27, 2013 (referred to herein as RO}Jgel1 's RespoJlse). 

JGW A's motion to continue has nothing to do with preventing the Director from ordering 

clIrtai Iment ill 2013. «(J. Ral1ge}} 's Respollse at 18.) It has everything to do with ensuring that the 

Director's decision is fully informed. 

lOW A agrees with Rangen that the Director advised both parties carlyon that "Rangen's 

Delivery Call would not be heard using ESPAM2 until the new model was complete." (Rangen's 

Response at 2.) The problem is that while the computer code by which ESPAM 2.0 operates has 

been finished, the documentation explaining the code has not. 

A pivotal issue in this case is whether the Director willmainlain the trimJille used in prior 

delivery calls. That decision depends, at least in part, 011 the reliability oftheModel as it applies 

to Rangcn. The Director must therefore he presented with eviclence explaining the limitations of 

the Model. Such evidence cannot be fully developed without complete documentation of the as­

sumptions in the computer code by which the Moclel operates. 

)GWA '8 REPLY TO RAl'\GEN'S RESPONSE IN 
OI'I'OSITION TO IGWA'S MOTION TO CONTlNUE- I 



The Model is a collection of data processing and computational codes. The code that 

computes groundwater flow behavior is well-documented by the United States Geological Sur­

vey (USGS). What is not well-documented are code modules that do various kinds of input data 

processing. Some of these modules are the product of non-IDWR and non-IWRRI members of 

the Eastern Snake Hydraulic Modeling Committee (ESHMC or Committee). Members of the 

Comm ittee have had an opportunity to review and comment on draft documentation of parts of 

the code prepared by IDWR and IWRRI personnel, but have not had an opportunity to review 

documentation of code prepared by non-IDWRllWRRJ personnel. 

Rangen's position is that the Director should eva luate the reliability of the Model without 

accounting for assumptions in parts of the Model code prepared by non-IDWRlIWRRJ person­

nel. To support this argument, Rangen relies on the lack of a "documentation" task in the punch 

list or Gantt chait prepared by the IDWR. (Range/l's Response at 4, citing punch list and Gantt 

chait at Brody Ag: Ex. 3.) Rangen assumes that this means there was as a tacit agreement by the 

palties that the Director would evaluate the reliability of ESP AM 2.0 before it is fully document­

ed. That is simply not correct. 

The punch list and Gantt chart outline the process for completing the computer code used 

in ESPAM 2.0. (Brody Aff. Ex. 3.) The process involved assembling data, calibration, validation, 

uncertainty, and comparison with ESPAM 1.1.1d. IGWA assumed that documentation of all of 

the resulting computer code was an implicit part in the process. ESPAM 1.1 contains complete 

documentation, and there is nothing in the punch list or Gantt chart stating that ESPAM 2.0 

would not likewise be documented, nor is IGW A aware of Rangen ever contending that ESP AM 

2.0 should not contain the same type of documentation as ESPAM 1.1. Perhaps IGWA should 

have asked that a deadline be set for Model documentation. Perhaps Rangen should have made a 

record of its apparent expectation that Model documentation is unnecessary. Right or wrong, nei­

ther occurred. And given that ESPAM 1.1 is fully documented, and had been for some time prior 

to the first hearing involving its use, the assumption that documentation would likewise be com­

pleted for ESPAM 2.0 is reasonable. 

Rangen thinks it is significant that "neither Brendecke nor IGWA objected to the issu­

ance of the Committee's statement that the Director should begin using ESPAM2." (Rallgen's 

Response at 6.) This, however, is easily explained. Dr. Brendecke agreed that development of the 

ESPAM 2.0 computer code has reached the point that it could be put into operation by the Direc-
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tor. That does not mean that documentation of the code did not need to be completed before the 

Director would undertake to evaluate the level of uncertainty in the Model for the purposes of 

making a curtailment decision. Dr. Brendecke assumed documentation was being done by those 

persons writing the code, and that it would be produced well in advance of the October 10 expert 

report deadline. 

Rangen also contends that because Dr. Brendecke has been actively involved in the 

ESHMC he is an " insider" and should already know all of the assumptions in the Model code. 

(Rangell 's Response at 5.) This statement is only partly true. Dr. Brendecke has been actively 

involved on the Committee, he understands how the Model functions, and he understands some 

limitations of and assumptions within the Model. However, he did not write any of the computer 

code for ESPAM 2.0 and he cannot fully evaluate the undocumented assumptions that have been 

made by those who did. This evaluation requires review of documentation explaining their code. 

Rangen finally argues that documentation of the Model will not provide any material in­

formation. (Rangen 's Respollse at 6.) This, of course, is speculation until documentation is pro­

duced, and it highlights the real conundrum of incomplete documentation. It is no secret that 

Rangen's objective is to do away with the trim line. (See, e.g. , Brody AjJ. Ex. I at 3.) Nor is it a 

secret that whether the Director does that depends in part on his evaluation of the degree ofrelia­

bility of the predictions generated by ESPAM 2.0. (See, e.g. , Brody AjJ. Ex. 2 at 4.) If Rangen 

can prevent IGWA from scrutinizing the assumptions in the code used in the Model , it eliminates 

a potential source of Model uncertainty, bolstering Rangen's position in this case. 

This concern is compounded by the fact that, unlike ESPAM 1.1 where the code-writing 

and documentation were done in-house by the IDWR, parts of the code and documentation for 

ESPAM 2.0 have been or are in the process of being done by non-JDWR and non-IWRRl per­

sonnel. IGWA does not oppose participation by third parties in the development ESPAM 2.0, but 

their paLticipation makes it impOitant that the code be documented and approved by the JDWR 

before the Model is subjected to the scrutiny that arises in the context of a delivery call. 

The Director recognized this important responsibility early on, advising Rangen's coun­

sel in January of 20 12 that "version 2.0 is a department product," that "participants in the model­

ing committee are advisors, they're helpful, they have not developed the model itself," and that 

"it's incumbent upon the department when it's a department product to say, We' re ready to roll 

this out, and then to be proactive ill doing so." (Brody Aff Ex. 1 at 2.) The Director flllther ex-
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plained, HI also don ' t intend to float a model out there that may be inaccurate, that may produce 

results that change obligations or rights of various parties in litigation that we find are in error 

and I whipsaw the parties back and forth . And I' m not willing to do that." Jd. 

IGWA agrees that in hindsight it may have been prudent to ask that a deadline be im­

posed for the completion of Model documentation. By no means, however, was that omission 

part of some clandestine effOlt to delay completion of the Model. As mentioned above, IGWA 

made a reasonable assumption that ESPAM 2.0 would be fully documented just as ESPAM 1.1 

was. Rangen has put on evidence that Jim Brannon is al so not at fault for the incomplete docu­

mentation, and IGWA accepts Mr. Brannon's affidavit at face value. (Rangel/'s Response at 8-9.) 

IGWA's belief that Mr. Brannon had a role in completing documentation for MDMOD is based 

on Dr. Brendecke's recollection that at the last ESHMC meeting Dave Colvin (another Rangen 

expert who sits on the Committee) agreed to convey to Mr. Brannon an assignment to complete 

documentation for MKMOD. Perhaps there was a miscommunication, perhaps not. 

Regardless of the cause, the simple fact is that documentation of ESP AM 2.0 is not com­

plete. The decision for the Director is not who is at fault for the delay in completing documenta­

tion, but whether his evaluation of ESPAM 2.0 should be informed by complete documentation. 

For the reasons above, it must. It is IGWA's belief that premature application of the Model will 

violate due process and qualify as an abuse of discretion. 

Whatever relevance there may be to Rangen' s prediction that curtailment will be ordered, 

and concern that it be ordered in 2013, it is far outweighed by the need to ensure due process is 

met and the Director's evaluation of Modelunceltainty is fully informed. The Director offered to 

allow Rangen to proceed expeditiously to a hearing under ESP AM 1.1 , but Rangen chose to wait 

until ESPAM 2.0 is complete. (See BrodyAJ!. Ex. 1 at 3.) A short continuation of the hearing is 

needed to see that through. 

IGWA's motion to continue requests only enough time for Model documentation to be 

completed, reviewed by the lDWR, and submitted to the parties for review by their experts. The 

proposed schedule will move the hearing by only 6 weeks-a very minor extension considering 

that development of ESPAM 2.0 has been a multi-year project. Forcing a premature decision on 

ESPAM 2.0 in order to accommodate a hurried desire for cUltailment would be, as the saying 

goes, the tail wagging the dog. 

The short extension of the hearing schedule proposed by IGW A should also provide suf-
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ficient opportunity to review Rangen's research notebooks which is scheduled to take place at 

Rangen's facility on October 8, 20[2, and to take additional depositions as needed. 

Therefore, [GWA asks the Director to continue the hearing schedule as proposed at the 

conclusion oflGWA's motion to continue. 

DATED this 3'd day of October, 20[2. 

RACINE, OLSON, NYE, BUDGE & 
BAILEY, CHARTERED 

By: I~--""; O:-~ 
THOMAS J. BUDGE 
Attorneysfor IGWA 
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I hereby certify that on this 3t1! day of October 20 12, the foregoing document was served 
on the following persons in the manner indicated: 

Document served: IGWA's Reply to Rangen's Response in 
Opposition to IGWA's Motion to Continne 

Signature of person mailing Ii 
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Idaho Depal1ment of\Vater Resources 
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chris.bromiey@idwr.idaha.gov 

Robyn M. Brody 
Brody Law Office, PLLC 
PO Box 554 
Rupert, ID 83350 
rbrody@cableone,net 
robynhrody@hotlnail.com 

Fritz X. Haemmerle 
Haemll1erle & Haell1ll1erle, PLLC 
PO Box 1800 
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fxh @llaemlaw.colll 

J. Justin May 
May, Browning & May, PLLC 
1419 West Washington 
Boise, ill 83702 
i may@maybrowning.coll1 

Sarah Klahn 
Mitra Pemberton 
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C. Thomas Arkoosh 
Capitol Law Group 
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