RECEIVED

Daniel V. Steenson, ISB #4332 NOV 2 3 2010
Charles L. Honsinger, ISB #5240 DEPARTMENT OF
S. Bryce Farris, ISB #5636 WATER RESOURCES
Jon Gould, ISB #6709

RINGERT LAW, CHTD.

455 S. Third St.

P.O.Box 2773

Boise, Idaho 83701-2773

Telephone: (208) 342-4591

Facsimile: (208) 342-4657

Attorneys for Blue Lakes Trout Farm, Inc.

IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

BLUE LAKES TROUT FARM, CASE NO.: CV-WA-2010-19823

INC.,
BLUE LAKES’ MEMORANDUM IN

OPPOSITION TO DEFENDANTS’
MOTION FOR ATTORNEY FEES

Petitioner/Plaintiff,

VS.

GARY SPACKMAN, in his official
capacity as Director of the Idaho
Department of Water Resources,
and the IDAHHO DEPARTMENT
OF WATER RESOURCES,

Respondents/Defendants.
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COMES NOW the Petitioner/Plaintiff, Blue Lakes Trout Farm, Inc. (hereinafter referred to
as “Blue Lakes™), by and through its undersigned attorneys of record, Ringert Law Chartered, and
hereby submits this Memorandum in Opposition to Defendants’ Motion for Attorney Fees. This

Memorandum is supported by the pleadings and records already on file with the Court.
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L. INTRODUCTION

OnNovember 12, 2010, Respondent/Defendants, Idaho Department of Water Resources and
Gary Spackman, Director of the Idaho Department of Water Resources (collectively referred to as
“Defendants”) filed a Motion for Attorney fees and Memorandum of Costs and Fees seeking to
recover $130.53 in costs' and $4,675.00 in attorney fees against Blue Lakes. Defendants request
for attorney fees is premised on the assertion that Blue Lakes’ position in this action has no
reasonable basis in law or fact and the Defendants are entitled to an award of attorey fees pursuant
to I.C. § 12-117. However, Blue Lakesrespectfully disagrees with the assertion that its position had
no reasonabie basis in law or fact or that it failed to point to any facts or legal authority which would
give this Court authority to issue a writ of mandate.

Blue Lakes has presented a reasonable basis in fact in the form of the affidavit and expert
report of John S. Koreny which provides new and updated methods and analysis for determining the
impacts of junior groundwater diversions on Blue Lakes’ water rights. Blue Lakes has further
presented a reasonable basis in law in that the “law of the case” is clear that the Director has an
ongoing obligation to consider such evidence. The fact that the Director is denying Blue Lakes the
opportunity to present such evidence at the upcoming hearing will result in at least another irrigation
season and year of injury and damage to Blue Lakes” water rights. This Court and Defendants

cannot deny that such evidence exists, is an undisputed part of the record, and that the failure to

Defendants request $130.53 in costs relating to “Brief Production and Postage.” However,
such costs are not costs which are awarded as a matter of right under I.R.C.P. 54(d)(1)(C). Further,
Defendants have made no showing as required under I.R.C.P. 54(d)(1)(D) that such costs should be
awarded as discretionary costs because they were necessary and exceptional. Copying charges and
postage are not exceptional or extraordinary costs in this case or any other legal action. Accordingly,
Defendants request for costs should be denied.
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consider such evidence at this time will result in another irrigation season going by without the

Director complying with the direction of the Hearing Officer and District Court to consider such new

or improved analysis or methods for determining the impacts of junior groundwater diversions on

Blue Lakes’ water rights.

II. ARGUMENT
Defendants assert that they are entitled to attorney fees pursuant to I.C. § 12-117, which
provides the following:

Unless otherwise provided by statute, in any administrative proceeding or civil
judicial proceeding involving as adverse parties a state agency or political
subdivision and a person, the state agency or political subdivision or the court, as the

case may be, shall award the prevailing party reasonable attorney fees, witness fees

and other reasonable expenses, if it finds that the nonprevailing party acted without

a reasonable basis in fact or law.

[.C. § 12-117(1) (emphasis added).

Accordingly, the question becomes whether Blue Lakes’ position in this matter was without

a reasonable basis in fact or law. Blue Lakes submits that even though the Court entered an Order

Denying Application for Peremptory Writ of Mandate, Blue Lakes’ position did have a reasonable

basis in fact and law. A contrary ruling is not itself a basis for attorneys fees, otherwise 1.C. § 12-117

would be unnecessary.

A. Blue Lakes has Reasonable Basis in Fact and Law for the Director to Fulfill his
Continuing and Ongoing Duty to Consider New and Improved Analysis and/or
Methods for Determining Impacts of Junior Groundwater Diversions.

Blue Lakes has extensively briefed and argued the merits of its position to the Court and will
rely on those arguments in support of. its response to Defendants’ request for attorney fees. In

addition, Blue Lakes will take this opportunity to point out that the clear and undisputed facts in this

proceeding and to reiterate the circumstances that Blue Lakes finds itself. The undisputed facts are
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that:

1. Blue Lakes has evidence regarding the technical basis for determining the extent of
injury and mitigation obligations which is new or different from the “trimline” and
“spring allocation” determinations of the Director. As noted in this Court’s Order,
the expert report prepared by John S. Koreny provides that the Eastern Snake Plain
Aquifer Model (“ESPAM?) has been calibrated to Blue Lakes’ individual spring flow
as opposed to river reaches. Mr. Koreny’saffidavit and report are in the record, have
not been disputed’ and are now in the hands of the Director for review and
consideration pursuant to his statutory duties to administer water according to
Chapter 6, Title 42 of the Idaho Code.

2. The other fact which is not in dispute in this case is that Hearing Officer (Gerald
Schroeder), the District Court (Judge Melanson), IDWR’s expert (Allen Wylie) and
the Director have recognized the shortcomings of the model uncertainty, trimline, and
spring apportionment determinations and they have all confirmed the Director’s
ongoing duty to consider new, updated or improved analysis and/or methods for
determining the impact of junior ground water diversions on Blue Lakes’ water
rights.

Blue Lakes has a reasonable basis in fact in the form of an affidavit and expert report of John

S. Koreny which provides a new, improved and updated method for determining the impact of junior

ground water diversions on Blue Lakes” water rights. Blue Lakes has a reasonable basis in law in

2 Defendants chose to challenge the Affidavit of Charles Brockway, but did not challenge
or dispute the affidavit or report of John S. Koreny.

BLUE LAKES’ MEMORANDUM IN OPPOSITION TO DEFENDANTS’ MOTION FOR ATTORNEY FEES - 4



that the “law of the case” is crystal clear that the Director has an ongoing duty to consider new,
updated or improved analysis and/or methods.
B. Blue Lakes has No Plain, Speedy or Adequate Remedy at Law.

With all due respect to the Court, Blue Lakes respectfully disagrees that it has a plain, speedy
or adequate remedy at law. Despite the existence of evidence and the report from John S. Koreny
and despite the “law of the case” being that the Director is obligated to consider new, updated or
improved analysis and/or methods for determining the impact of junior groundwater diversions, Blue
Lakes continues to be deprived of the right to present such evidence in a timely fashion before
another irrigation season goes by and before Blue Lakes sustains further losses and use of its water
rights. Blue Lakes has attempted and continues to attempt to find an avenue which would allow
it to simply present the evidence before another irrigation season goes by and further injury to
damage to its water rights occurs. This call has been ongoing since 2005 and if Blue Lakes is not
allowed to present the evidence and report of Mr. Koreny, then Blue Lakes will go another irrigation
season and another year without the Director considering such evidence. Forcing Blue Lakes to be
injured and deprived of its property rights for at minimum of another year because the Director is
unwilling to consider new evidence that he was directed to consider is not providing Biue Lakes with
a plain, speedy or adequate remedy.

For purposes of Defendants’ request for attorney fees, it is not a question of whether the
Court ultimately agrees with Blue Lakes, but rather whether Blue Lakes has a reasonable basis in fact
or law. Blue Lakes submits that forcing it to endure at a minimum of another year of injury, forcing
itto endure another year of loss of its property right (i.e. loss of use of its decreed water rights), when

it has evidence that would provide a new, improved method for determining impacts of junior

BLUE LAKES® MEMORANDUM IN OPPOSITION TO DEFENDANTS’ MOTION FOR ATTORNEY FEES - 5



ground water diversions on its water rights is a reasonable basis in law and fact that it does not have

a plain, speedy or adequate remedy.

C. The “Law of the Case” is that the Director has an Ongoing Duty to Consider New,
Improved Methods and Analysis as it becomes Available.

The fact of the matter is that despite the ongoing appeal to the Idaho Supreme Court relating
to the use of the trimline and margin of error in the ground water model, the Director was proceeding
with a hearing in which he was declining to consider certain evidence of Blue Lakes but he would
consider certain evidence of the groundwater users.  Blue Lakes respectfully disagrees that the
pendency of the appeal prevents the Court from considering Blue Lakes’ request. The Director was
proceeding with a hearing despite the pendency of the appeal and the mere fact that there is a
pending appeal does not mean that all water administration ceases or that legal, evidentiary or other
decisions of the Director are not subject to review. The direction of the Hearing Officer and District
Court in this matter were for the Director to have an ongoing duty to consider new and improved
methods or analysis of determining the impacts of groundwater diversion as they became available
and not to simply cease all water administration and considerations until the appeal is completed.
Blue Lakes has a reasonable basis in law and fact that if the Director is going to have a hearing and
consider evidence during the pendency of the appeal, the Director continues to have a ongoing duty
to consider new, improved evidence or methods for determining impacts of groundwater diversions
as directed and confirmed by the Hearing Officer, District Court and the Director himself. Given
the fact that the hearing and the consideration of evidence was to occur during the pendency of the
appeal, it was reasonable to expect that the prior directives of the Hearing Office and District Court
would be applicable during the pendency of the appeal.

Blue Lakes also respectfully disagrees that Judge Melanson envisioned that his Order
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Granting in Part Motion to Enforce Orders meant that no district court would have jurisdiction to
review orders or decisions of the Director during the pendency of the appeal. As previously argued
by Blue Lakes, in the excerpt of that order quoted by Defendants and the Court, Judge Melanson
explained that issues pertaining to the technical basis for the Director’s margin of error, trimline and
spring allocation determinations were not addressed by the District Court’s Orders of remand, which
simply required the Director to determine injury to Blue Lakes’ water right no. 36-7210 and 36-
4013A. Accordingly, Judge Melanson decided that his jurisdiction in response to Blue Lakes’
Motion to Enforce his remand Orders did not include those technical issues.

However, the fact that Judge Melanson felt constrained by his remand Orders does not
preclude the review of orders or decisions of the Director by all district courts. Especially given the
fact that I.C. § 67-5271(2) provides for the immediate review of preliminary or procedural actions
if final agency action would not provide an adequate remedy. If Judge Melanson felt constrained
by his remand Orders, then definitely another district court has jurisdiction to review and consider
the Director’s orders and decisions. It is not as if the Director’s ongoing decisions and orders are
now insulated from any review and the Idaho Administrative Procedure Act is now rendered

meaningless as to this Director.’ If nothing else, Blue Lakes has a reasonable basis in fact and law

3 If Judge Melanson does not have jurisdiction to review the Director’s orders because he
is constrained by his remand Order, and if this Court believes that it also does not have jurisdiction, then
the question becomes what court, if any, does have jurisdiction to review the Director’s orders and
decisions? Blue Lakes recognizes that the Administrative Procedure Act provides that the immediate
review of orders is only allowed in certain circumstances, but the fact that this Court has declined
jurisdiction altogether means that the provisions of the Administrative Procedure Act effectively do not
apply to decisions and orders of the Director because there could not be any immediate review. In other
words, it is one thing for the Court to deny Blue Lakes” application because the Court determines that
Blue Lakes has a plain, speedy and adequate remedy (a decision Blue Lakes respectfully disagrees with)
but for the Court to decline jurisdiction altogether effectively leaves Blue Lakes with no remedy or rights
under the Administrative Procedure Act.
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that if Judge Melanson was constrained and precluded from considering the issues raised by Blue
Lakes because of his remand Orders, then there is some other court which does have jurisdiction to
review the Director’s orders and decisions.

Again, Blue Lakes has evidence pertaining to new or improved methods and analysis for
determining the impacts of junior groundwater diversions on its water rights, the law of the case and
direction of the Hearing Office and District Court is that the Director has the ongoing duty to
consider such evidence, and Blue Lakes is attempting to find a court to enforce such a duty. Ifitis
not Judge Melanson because he is constrained by the remand Orders, then it is reasonable to suggest
that itis this Court pursuant to the Idaho Administrative Procedure Act and the Administrative Order
Adopting Procedures for the Implementation of the Idaho Supreme Court Administrative Order
dated December 9, 2009 issued by this Court. While this Court denied Blue Lakes’ Application for
Peremptory Writ of Mandate, to which Blue Lakes respectfully disagrees, the bottom line is that
there is sufficient and reasonable basis in law and fact for Blue Lakes’ position and an award of
attorney fees and costs under I.C. § 12-117 is not warranted.

D. Defendants Justification for Seeking Attorney Fees and Costs against Blue Lakes is Not
Warranted.

Defendants assert that they do not “as a matter of course request an award of attorney’s fees
in water rights proceedings.” However, Defendants have decided to seck fees against Blue Lakes
in this matter. It worth pointing out that there have been numerous complaints, petitions and causes
of action requesting writs of mandate, writs of prohibition or declaratory judgments against the
Defendants in various water call proceedings that date back to 2005. This Court is well aware of
many of those proceedings. Blue Lakes is not aware of Defendants previously requesting attorney

fees in any other proceeding. Some of those proceedings have involved complaints and petitions

BLUE LAKES® MEMORANDUM IN OPPOSITION TO DEFENDANTS® MOTION FOR ATTORNEY FEES - 8



for writ of prohibition or motions for preliminary injunctions by the ground water users which have
been summarily dismissed for failure to exhaust administrative remedies. See Idaho Groundwater
Appropriators, Inc. v. Idaho Department of Water Resources and David Tuthill, Jr., Jerome County
Case No. CV 2007-526. A copy of the Order Dismissing Application for Temporary Restraining
Order, Complaint For Declaratory Relief, Writ of Prohibition and Preliminary Injunction issued by
Judge Melanson on June 12, 2007 is attached hereto as Exhibit 1. Despite the fact that Judge
Melanson dismissed the action and stated that the recently issued American Falls Reservoir District
No. 2 case was directly on point and the action provides a text book case in support of the need to
exhaust administrative remedies, Defendants did not request attorney fees and costs against the
ground water users.

Blue Lakesrecognizes that Defendants have the prerogative to decide when and if they claim
attorney fees and costs in a particular action and Defendants have every right to arbitrarily single out
Blue Lakes and claim attorney fees when it has not done so in similar circumstances against other
water users. However, to suggest that this is the first time that a party has brought an action or
sought a remedy which as been dismissed for lack of jurisdiction, or that Blue Lakes’ position was
more unreasonable than those brought by other water users, is misplaced and incorrect. Defendants
have declined to seck attorney fees against other water users under similar circumstances and
Defendants justification for seeking attorney fees against Blue Lakes is not warranted.

1. CONCLUSION

For the foregoing reasons, Blue Lakes respectfully requests that Defendants request for

attorney fees and costs be denied.

Dated this 23rd day of November, 2010.
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RINGERT LAW CHARTERED

'

#$Bryce Farris
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CERTIFICATE OF SERVICE

I hereby certify that on this 23" day of November, 2010, I served a true and correct copy
of the foregoing Blue Lakes’ Memorandum in Opposition to Defendants’ Motion for
Attorney Fees by delivering it to the following individuals by the method indicated below,
addressed as stated.

Director Gary Spackman. ( ) U.S. Mail, Postage Prepaid
c/o Victoria Wigle ( ) Facsimile

Idaho Department of Water Resources {(x) Hand Delivery

322 East Front Street (x) E-Mail

P.O. Box 83720
Boise, ID 83720-0098

victoria.wigle@idwr.idaho.gov

Garrick 1.. Baxter ( ) U.8. Mail, Postage Prepaid
Chris M. Bromley ( ) Facsimile

Deputy Attomey Generals ( )} Hand Delivery

Idaho Department of Water Resources (x) E-Mail

P.O. Box 83720

Boise, ID 83720-0098
Garrick.Baxter(@idwr.idaho.gov
Chris.Bromiey@idwr.idaho.gov

Courtesy Copies to the Following via E-Muail:

Randy Budge ( ) US Mail, Postage Prepaid
Candice M. McHugh { ) Facsimile

RACINE OLSON (x) E-mail

P.O. Box 1391

Pocatello, Idaho 83204-1391
rcbi@racinelaw.net
cmm{@racinelaw.net

John Simpson ( ) US Mail, Postage Prepaid
Travis Thompson ( ) Facsimile

BARKER ROSHOLT (x) E-mail

P.O. BOX 2139

BOISE ID 83701-2139
(208) 244-6034
iks(@idahowaters.com
tlt@idahowaters.com

Mike Creamer ( ) US Mail, Postage Prepaid
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Jeff Fereday ( ) Facsimile
GIVENS PURSLEY (x) E-mail
P.0O. Box 2720

Boise, Idaho 83701-2720

mecl@givernspursley.com

iefffereday{@givenspursley.com

Michael S. Gilmore { ) US Mail, Postage Prepaid
Attorney General’s Office ( ) Facsimile
P.O. Box 83720 (x) E-mail

Boise, Idaho 8§3720-0010
mike.gilmore@mag.idaho.gov

Justin May ( ) US Mail, Postage Prepaid
May Sudweeks & Browning LLP { ) Facsimile
1419 W. Washington (x) E-mail

Boise, Idaho 83702
imay{@may-law.com

Robert E. Williams

Fredericksen Williams Meservy ( ) US Mail, Postage Prepaid
P.O. Box 168 ( ) Facsimile

Jerome, Idaho 83338-0168 (x) E-mail
rewilliams@cableone.net

Allen Merritt { ) US Mail, Postage Prepaid
Cindy Yenter ( ) Facsimile

Watermaster - Water District 130 (x) E-mail

IDWR — Southern Region
1341 Fillmore St., Ste 200
Twin Falls, Idaho 83301-3380
allen.merritt@idwr.idaho.gov
cindy.venter@idwr.idaho.gov

7 S-. Bryce Farris
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Case No. CV 2007-526

IN THE DISTRICT COURT OF THE FIFTH JUDI
STATE OF IDAHO, IN AND FOR THE COt

IDAHO GROUND WATER
APPROPRIATORS, INC. MAGIC
VALLEY GROUNDWATER
DISTRICT and NORTH SNAKR
GROUND WATER DISTRICT, OCRDER DISMISSING APPLICATION
FOR TEMPORARY RESTRAINING
ORDER, COMPLAINT FOR
DECLARATORY RELYEF, WRIT OF
PROHIBITION AND PRELIMARY
INJUNCTION

Plaintiffs
¥

IDAYIQ DEFARTMENT OF
WATER RFSOURCES aed DAVID
TUTHILL, JR,, IN HIS OFFICIAL
CAPACITY AS DIRKCTOR OF
THE IDAIO DEPARTMENT OF
WATER RESOURCES,

Defendants,
and

ELUE LAKES TROUT FARMS,
INC,; CLEAR LAKES TROUT CO,,
INC.; ANITA K. HARDY:; RIM
YVIEW TROUT COMPANY, INC.;
JOFIIN W, “BILI" JONES, IR, and
DELORES JONES; CLEAR
SPRINGS ¥OODS, INC.; RANGEN
INC.; AMERICAN FALLS
RESERYOIR DISTRICT NO. 2;
A&l IRRIGATION DISTRICT;
BURLFEFY TRRIGATION
DISTRICT; MILNER
TRRIGATION IMHSTRICT; NORTH
SIDE CANAL CO,; and TWIN
IFALLS CANAL CO,,

Intcrvenors.
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PROCEDURE
1, ‘'his mauter came befors the Court pursuant 1o an Application for Temporary Restraining

Order and Order 1o Show Cause and Complaint for Declavatery Relief, Writ of Profitbition,
Temporary Restreining Order and Preliminary Ijunetion fled May 7, 2007, through counsel,
by the Idaho Ground Waler Apprapriators, ¢/ o/, On May 31,2007, the cuse was assigned (o this
Court based on the disgualification of the Honarable John BDutler.
2, Molions to intervene were filed by Clear Springs Foods, Inc,, Blue Lakes Trout Farm,
Inc., ¢ al, Rangen Tne., John W. “Bill” Jones, Jr. and Delores Jones and American Falls
Reservoir District #2, ef ¢, ("Surlace Water Coalition™), The motions to intcrvene were gronted
via n separate order issued June 1, 2007, 7
3. Molionsg lo disiniss were filed by the Idaho Departiment of Water Resources and the
various inlervenors, alleging fnter afia: the Court's lack of jurisdiction for failure to exhaust
administrative remedics.
4. A hearing was held on the matier on June 8, 2007, wherein the Court granted the motions
to dismiss and dismissed the action without prejudice, and to avoid further delay, stated thoe basis
for its deelsion on the reeord in open coust.
i
ORDER

THERRFORE, for the neasons stated on the record in open courl, a copy of the transcript
of the Cowrt’s oral ruling is attached horeto, the Motion to Dismiss is granted and the
Application for Temporary Restraining Order, Complaint Jor Declaratory Relief, Wrir of
Prohibition and Preliminary Injunction ts dismissed without prejutdice.

RULE 54(b} CERTIFICATE

With respeet (o the issues determined by the above judgment or order il is hereby
CERTITIED, in aceordance with Rule 54(b), LR.C.P., that the court has determined that there is
no just reason for delay of the entry of a final judgment and that the court has and does hereby
direct that the above judgment or order shall be a final judgment upon which execution may
issne nnd an appeal gy be taken as provided by the Idaho Appellatc Rules.

DRDER DISMISSING APPLICATION FOR T5x o \
RISLIEE, WRIT OF PROTHEITION AND PRELIMINAGY (al o O ORDE
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1 THE COURT: We're on record Iin Case Numbeal CV

2 2007~-526, ldaho Ground Appropriators and others, versus

3 Idaho Department of Water Resources. The parlies are

4 presant with c¢ounsel —- or I should say that counsel for

) the partles are present, as are counsel for the

6 intervenors. I am prepared to zrule from the bench in this
7 maltitey and I will do so at this time.

8 The doctrine of prior appropriation has been the
9 law in Idaho for over 100 years. It is set foxth in our
10 State Conatitutien at Arlbicle 15 and in our statutes at
11 Tddaho Code Section 42-106, which was enacted in 1B99,

12 Prior appropriation is a just, although sometimes harsh,
13 mathod of administering water rights here in the desert,
14 where the demand for water often exceeds water available
15 for supply. The doctrine is just because it acknowledges
16 the roalty that in Limes of scarcity, if everyons wore

17 allowed to share in the resource, no one would have cnough
18 for their neesds, and so first in time - first in right is
19 the rule, The doectrina is harsh, because when it i1s
20 appliced, junicr appropriators may face economic hardship or
21 avan ruin.

22 I say these things in an introductory way so the

23 parties and other people who may be interested will know

24 that [ know thes posgaible consequences of my ruling today,
5

and I do not take this decision or its consequence lightly,

R Ca—

: '
vrroe ) T
' E R -
“ M- - e As




JUN-13-2007 WED 09:32 AM JEROME CO JUDICIAL ANNEX

FAX NO. 208 844 2609

P. 06/09

JUN-12-07 TUE 03:26 P °RBA FAX NO, P. 06
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1 hukit is & docision that I belleve to be mandatad by law. 1 ground water pumnpers appeared [n defense of the Dlrector's
2 My dedlsivn today Is basad simply and solely upon the fact 2 applcation of the rules, including an argument that the
3 that e plaintiffs have nol exhausted thelr administrative 3 suMfsce water users must first exhaust thelr administrative
4 ramedles. 4 rcmedies befora soeking judicial review, In its opening
5 I do agrea that there may be soma colorable 5 hrlef on appeal IGWA argued: Moreover, tha lopisiatura
6 dafenses, such s reasonable pmping levels, futile call 6 already has specified the process for resolving challengas
7 and reasonabloness of diversion. This, however, lsnotthe | 7 o such unlawful agency action. The proper procedurs is
8 procecding In which thosa issutes should be raised. In 8 through judicial review, pursuant to the Adninistrative
9  Amarlcan Falls Reservair Districk Number Two versus Ydeha | 9 Procedures Act, Tdaho Code Sectian 67-5270; not a
10 Deparbriant of Watar Resourees, 143 [daho 862, Ina casa |10  collateral attack ag tho pleintiffs have undertaken hote,
11 dedded In March of this year, cited by the partles, the 11 The APA also conlaing entira sections on agancy
12 cowt Jealt with strilingly similar elreumstances: A 12 hearing pracedures, evidance, and athar ralntod matters,
13  dedaratory judgment action braught while an administrative |13 e,g. Idsha Oods Sections 57-5242, hearlng procedurs; and
14 procecding was pending. In American Falle No, 2 it was 14 §75271, evidence. The Dapartment applles these as part of
15 surface waler usens challenging the manner and process by |15  itsrules. The districk court's approach togses out
16 whieh tha Director responded (o & deljvery call against 16  administrativa faw, end quote.
117 ground water pumpers. The surface water users conkended | 17 ‘rhat’s from Lha aiffdavit of Mr. Arrington,
18 ¢hak tha Director's response wes contrary to law and 18 Exhibir I to the IGWA opening brisf; page six.
19  uvliimately unconstitutional. Although both the sitiface 19 Apperently the Suprame Court greed with IGWA,
20 water users and the grabnd water pumpers, Induding Idahe 120 helding that sdministratlve remedias must be oxhausted
21 Ground Water Lisars Assaciation, requested a heaying before | 21 before even constitutional lssues can be ralsed befare the
22 the Dircctor, prior to the hearing balng conducted the 22 Distict Court, unless thera iz a facial challenge, The
23 surface water users filad an action for deelaratary refiaf 23 Supreme Court held, quote: Important policy consldarations
24 challenging, among other things, the constitutionally of 24 Underile the raquiroment for exhausting administrative
25  the rules of conjunctive management: The very same nides |25 remadies, such a5 providing the opportunity for mitlgating
Paga J Pige 5 (
1 whigh govern the Director's fesponsa to this call, 1 ar curing errors without fudicial intervention, deferring
2 In fmerican Falls No, 2 the court reaffimned the 2 to the administratlve pracesses established by the
3 fong-slanding=gencral requirerment that a party not seak 3 |egislature and the agministrativa body and the sense of
4 coclaratory refief unkil adminlstrative remadias have bean 4 comity for the quasi-judicial functions of the
5 exhausted unless that party 1s challenglng the rule's 5 administrative body, That's from Armerican Falls No. 2,
6 faclal constitutionafity. The court relizd on Idaho Code 6 guoting White versus Bapneck County Cammissionars, 139
7 Seclion 67-5271 and the Regan versts Koatenai County Case, § 7 Idaho 396, at 401 - 402,
8 140 Idaho 721, n 2004 caze, B Frankly, this Court, despite the dlfferences
9 In the: cigy now befora this court, IGwA, Tl 5 pointad out by tha plaintiffs, has difficulty in
10 refer to i as both parties have roferred ta it -~ Idnho 10 meaningfilly distingulshing Amerlezh Fails No. 2 and the
11 Ground Water Appropriators Assoclatior by Its acronym -- 11 Instant case. Although Amerfcan Fafis No. 2 deatt with a
12 inally requested & hear|ng before the director, Tha 12 constitutlonal challenge, the underlying principles aro the
13 hearing was placed on hold when the constitutional 13 same, and the Supreme Court defined the scape of the
14 challenges to the rules of confuncilve maragement was 14 exceptions ko tha axhaustion of administrative remedies
15 ralsed in American Falls No. 2. Finally, becousa both 15 requlrement. ‘The essence of what was at [ssur in American
15 cases Invalvad application of the same rules, after the 16 Falls No. 2 wes the manner in which the Director responder
17  Supreme Colnt, [ssued Jt= ruling in American Falls No, 2, 17 totho delivery call. Although the actlon was arqued and
18 1he Diractor Issued a notleg of potentls! curtailment on 18 analyred as a facial challenge, the Suprema Court held i
19 May 10, 2007, almost 4 manhth age. Insledd of re-nalicing 19 was an gs-applied challenge, and it held thatan as-applied
20 orrequesting hnmecdiata heavihg befora the Director and 20 challenge did not provide an exception to the exhaustion of
2 agzlng :s claims and defensis, IGWA filed the Instant 21 the administrative remedies requirement,
acwon- A s‘,wr" the Birector has not doveloped a 22 Tha court-reasohed, quote; To hald otherwjse
23 full-administraliva recerd and ruling on tha claims and 23 woull
24 dufensos raised, AUid mean that 2 party whose grievance presents Issues of
25 Fronlcally, In Amelican Falls Na. 2, IGWA and the 5; foct or misapplicatians of rufes or policies cold

nonethieless bypass his admfnistrative remedies and qo0
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1 slralght t tho ceurthouse by tho simple expedlent of 1 not persyasive.
2 raising a conztitubional issue, Again, from Amerlean Falls | 2 A3 noted at the beglnning of my comments, tha
3 No. 2, clting Foremaost Insurance varsus Public Service 3 prior approptiation doctring sometimes leads (o a harsh
4 Comnission 985, S.W, 2d 703, 4 result, but ik is just. If Lhe coutrt were to black this
5 Although IGWA has not framed the lssuos In terms | 5 hetion now, avery preposal curtaliment would first be
6 of a constitutional chalionge, it is nonetheless raising 6 decidad In tha courts Instead of whera the legislalure
7 lssues pertaining to the percelved misapplication of rules, § 7 Inkended: At tho Idahe Department of Water Resourcos, We
8 and ralsing lssties of fact and law, which according tothe | 8 would have judicla! administration of water rights.
9 holding [n American Falis No. 2, must firsthe ruled onby | © Perhaps If the Ameilcan Falls Case No. 2 had not
10  the ackalnistrative agency prior to seeking judicial review. 10 taken place and thers was not a five-year curtaliment plan
1} The surfaca waler users In Amerlcan Falls Ko, 2 11 alrcady in place; and IGWA was being notifiad of the
12 raised fseues periaining to the lawfuiness of the 12 curtallment far the st Hme after the planting seascn
13  Direclor's rasponse to o delivery cally They simply 13 had aiready commerced; and if the right to a
14  assarted that the Infirmalies rose to tha leve! of 14  pre-curtailment hearing ware plainly established; and IF
15 constiulional proportions becauss of the praperty ights | 15 IGWA did not hava the remedy of mandamue; or perhaps other
16 atstake, Ultimately, tho clstrict court in that case 16 remedies such ag tho judical review mentioned, perhaps
17 applfad a faclal challenge analysis because the Director's | £7  then thalrargument that Justice requires an exceplion to
18 actions, although alleged to ba contraty to law, were 18 exhbustion of adminlstrative remedias would have mare .
19 ronsiztant with the confunctive management: rules, 19 syorit,
20 Nonetheless, the Supreme Court rejectad the 20 The plaintif's claim Mot the Direciar hes
2% so-callec hybrid approach that is s applied in the fadal 21 exceeded his authority i also without merit, The Fact Is
22 challengo and held that adminlstrative remedies must first | 22 that we do not yeb know whak the Director will do. The
23  be exhaysted, Tha rasult of the holding Is that whethara |23 guestion of the Director's authority must first be rised
24 parly raises legal or factua! Issues, or alleges that such 21 In the adminfsiraliva proceeding, Ideho Code Saclion
25 issugs rise to the leval of Bn as-applied constitubional 25 42-602 vasty tha Director with the authorily 1o disthibute
Pagz 7 Page 9
1 challenige, administrative ramedies must first bg exhaustad, 1 water from all natural soureas within 2 watar distriet in
2 IGWA hag mised bwo exceptions to the exhaustion 2 accordance with the prior appropriation doctiine. All the
3 of administrative remedies dactrine that were mentionad, 3 rights st jssua hava bean reported or adjudicated and have
4 but not discussed by the Suptame Court in Amorican Falls 4 hean incJuded within a water districk,
5 No.2. The first being: When the inberest of justice o 5 As far as the operation of the. oround water
6 require; and the second being: When he agency [s acting & management act, Ydaho Coda Sectlon 42-237 {(a), ct suq., and
7 outslde (ha gcopa of lts authorlty, As ! mentiohed a 7 Idaho Code Section 42-602 and 807, the colrt will direct
8  mament ago, IGWA was a participdnt in the American Falls 8 IGWA'sattention to its apalysis In its ewn appellate bilof
3 Mo. 2 ¢asa and even adviocated dismls=al of the cage becausa | 9 in the Amerlcan Falls No. 2 cage, wheralin IGWA asserterd
10 surface water users had falled o exhaust administrative 10 that the two processes were Independent of ezch other.
11 remedies, The Suprema Court affirtnad IGWA'S position. 11 Speclfically, quota: The rules embody the broad concepts
12 The eourt has difffcuity finding the justice 12  of the act within the cantext of the depariment's
13 requlrad for that oxception ta exhaustion of administratlve 13 traditional contested case process; rather than the ground
14 remedies coctrine when YGWA has taken one pesition In one [ 14 water board proceeding. Tha bosrd prasssg remaing
15 proceeding and then adopted the exact opposite position In - | 15 Indepandantly avallatie under the act. It in tho
16 a simllar praceading, lnvaiving slmifar lssuas. 1& affidavit af Mr. Arringlon, Exhilsit I, the IGWA opaning !
17 The court has considered tha justice of tha 17 btef, paga 13,
18 plalintifl's causa. The timing of the proposed curtalimont 18 IF the plalntiffs deslre 2 hearing and If the
13 should nok have conie as & sprprise. Thiy casc has been 19 Director faiis to conduct that heating, thelr reimedies may
20 galng on sinca 2005, the eurtailment wis part of b 20  Incitda mandamus, possibly fudicial raview; Nat a requast
3; g‘;"a'_“."‘;?;: ;"-’}a:e":dl:;:u‘?’;“"’;m“*; and ':t hf‘d only baen put 21 that this court decide the ssues that they belleve should
23 Hele, the nrnamt;ff’s arsgfﬂo:]fr::: :hFa": NO‘I; ot 72 e beon deckled i t-h ¥ ad_m!mstra £v® roctedlip.
24 jusﬂcrt: rcqr;rlra the co:zrt to exarcisa :L:?h::gi u::r tha i: i In simmary, tis acton provides a text book case
25 Departmont before exhanstion adrinletratyt ramedis, i b n suppart of the need for axhaustion of adminlstrative
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undleitying clalms and defensas, But despite tha fact that
tha sama clalms, issuos and defenses ara rafsed in at loast
three different jurlsdictlons, the exhaustion requirameant
avoids forumy shopping, avolds declding cases on & placemeal
basis, and avaids Inconsistent rulings on the same Issues;
and, frankdy, It avolds nconslstent arguments made by the
same partles {n different farims,

The eourt finds Ametican Falls No. 2 to be
directly on palnt in this mattar: Accordingly, it is the
dadlslon af this courl, and it is hereby ordered, that the
dofendani's motion i dismliss I granted without prefudice
&85 Lo rofiling after completion of the adminlshative
proceciings, as raquired by Idaho Cede Sectlon 67-52711n
the American Falls Reservolr District case.

Becausge the undarlying complaink has bean
dismizany, the plaintifis cannel show that they arg
ontitied 10 2 temporary restralning ordar or a prefiminary
injunction In this case, The TRQ [s therefare dissolved
and the court shall not issue a prellminary njunetion In
this matter,

That concludes tha court's order In this caso.

The court, of coursa, doosn't have any
Jurisdiction at this politt to bell the Director what to do,
but Mr. Ressiar, I'm just going to suggest that the
hearings on those matters of law should be conducted with

-

WDy inh Wby

Page 11
dispateh. These foiks have a fght to a hearing, and
Unless that's done, wie're Just golng to ba back here, And
If It kappens that it really can't be done until later In
tha suminer o In the fall, then cartalniy the Diractor
would seo to It that the matters are concluded
expeditiously so we're not back here next spring, perhaps
afier the crops ara planted Again, As I sald, T don't hava
Juvisdiction to order that. 7 wouldn't presume to do so,
T'rn hopirg that what I've said will be encugh. ‘The court
will anter 3 wiitten order In this matter and judarment will
be certilied as a final judgment so that appeal may
pracead,

Is there anything further from the plaintiffs in
this matter?

_[,'
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