
Robyn M. Brody (ISB No. 5678) 
Brody Law Office, PLLC 
P.O. Box 554 
Rupert, ID 83350 
Telephone: (208) 434-2778 
Facsimile: (208) 434-2780 
robynbrody@hotmail.com 

Fritz X. Haemmerle (ISB No. 3862) 
Haemmerle & Haemmerle, PLLC 
P.O. Box 1800 
Hailey, ID 83333 
Telephone: (208) 578-0520 
Facsimile: (208) 578-0564 
fxh@haemlaw.com 

Attorneys for Rangen, Inc. 

J. Justin May (ISB No. 5818) 
May, Browning & May, PLLC 
1419 W. Washington 
Boise, Idaho 83 702 
Telephone: (208) 429-0905 
Facsimile: (208) 342-7278 
jmay@maybrowning.com 

E El E 

2 5 2014 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF THE MITIGATION 
PLAN FILED BY THE IDAHO GROUND 
WATER APPROPRIATORS FOR THE 
DISTRIBUTION OF WATER TO WATER 
RIGHT NOS. 36-02551 AND 36-07694 IN 
THE NAME OF RANGEN, INC. 

IN THE MATTER OF DISTRIBUTION OF 
WATER TO WATER RIGHT NOS. 36-
02551 AND 36-07694 
(RANGEN, INC.) 

CM-MP-2014-001 
CM-DC-2011-004 

RANGEN'S MOTION FOR 
RECONSIDERATION OF ORDER 
RE: IGWA'S MITIGATION PLAN; 
ORDER LIFTING STAY; 
AMENDED CURTAILMENT 
ORDER 

Rangen, Inc. ("Rangen"), by and through its attorneys, hereby moves Director Spackman 

to reconsider portions of the Order Approving in Part and Rejecting in Part IGWA 's Mitigation 

Plan; Order Lifting Stay Issued February 21, 2014; Amended Curtailment Order entered in the 

above-captioned matters. Specifically, Rangen requests that the Director amend his findings of 
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fact and conclusions of law to take into account consideration of Rangen's use of its 1957 water 

right from the Martin-Curren Tunnel. 

SUMMARY OF MOTION FOR RECONSIDERATION 

Of the problems outlined herein, the most serious problem, as a matter of fact and law, is 

that the Director, in calculating the benefits to Rangen of Butch Morris ceasing diversions from 

the Martin-Curren Tunnel, did not account for Rangen's 1957 water right (36-15501). Had the 

Director accounted for water right 36-15501 and using the Director's own methodology, Rangen 

would realize the following benefit by Morris foregoing diversions out of the Martin-Curren 

Tunnel: (1) 0.9 cfs: or (2) 1.1 cfs if Morris ceases all diversion (additional 0.3 cfs). 

As grounds, Rangen states the following: 

1) On January 29, 2014, the Director issued the Final Order Regarding Rangen, 

Inc. 's Petition for Delivery Call; Curtailing Ground Water Rights Junior to July 13, 1962 

("Curtailment Order"). 

2) Rangen holds five water rights from the Martin-Curren Tunnel. The elements of 

these water rights are summarized in a table on page 5 of the Curtailment Order. The priority 

dates and quantities for these water rights are: 1) 0.09 cfs - October 9, 1884, (36-134B); 2) 

0.05 cfs - April I, 1908, (36-135A); 3) 1.46 cfs - July 1, 1957, (36-15501); 4) 48.54 cfs - July 

13, 1962, (36-2551); and 5) 26.0 cfs-April 12, 1977 (36-7694). Curtailment Order, p. 5. 

3) The Curtailment Order was based upon Rangen's July 13, 1962 water right. 

Curtailment Order, ~ 24, p. 6. 

4) On February 11, 2014, IGW A filed IGWA 's Mitigation Plan and Request for Hearing 

("Mitigation Plan") in IDWR Docket No. CM-MP-2014-001. 

5) The Director held an evidentiary hearing on the Mitigation Plan on March 17-19, 

2014. On April 11, 2014, the Director issued an Order Approving in Part and Rejecting in Part 
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IGWA 's Mitigation Plan; Order Lifting Stay Issued Februmy 21, 2014; Amended Curtailment 

Order, IDWR Docket No. CM-MP-2014-001 & CM-DC-2011-004 ("Order on IGWA's 

Mitigation Plan"). 

6) Findings of Fact ilil 18 through 27 in the Order on IGW A's Mitigation Plan 

identify and discuss the use of Martin-Curren Tunnel water rights that are senior to Rangen's 

1962 water right. This discussion does not include any findings related to Rangen's 1957 

water right (36-15501). Rangen diverts and uses 1.46 cfs pursuant to this water right. Like 

the other water diverted for use pursuant to senior water rights, this water is not available 

for mitigation related to Rangen's 1962 water right. 

7) When Rangen' s 1957 water right is properly included, the first four columns of 

the table included on page 12 of the Order on IGWA's Mitigation Plan become: 

Water Right Holder Water Right Number Water Right Quantity Diverted for 
(cfs) beneficial use, not 

available for 
mitigation (cfs) 

Morris 36-134D & 36-134E 2.4 0.3 

Candy 36-134A 0.49 0.04 

Ran gen 36-134B 0.09 0.09 

Musser 36-102 4.1 0.00 

Rangen 36-135A 0.05 0.05 

Candy 36-135B 0.51 0.00 

Morris 36-135D 1.58 0.0 

Morris 36-135E 0.82 0.00 

Rangen 36-15501 1.46 1.46 
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I Total 

8) When Rangen's 1957 water right is properly included, the calculations set forth in 

Finding of Fact if 27 on page 12 of the Order on IGWA's Mitigation Plan are: 

3.7 cfs - 0.3 cfs (Morris) - 1.6 cfs (Rangen) - 0.04 cfs (Candy)= 1.8 (approximately) 

184 days 
____ x 1.8 cfs = annual average of 0.9 cfs provided 
365 days 

9) When Rangen's 1957 water right is properly included, the calculations set forth in 

Finding of Fact if 27 on page 12 of the Order on IGWA's Mitigation Plan for the part of the 

analysis which states "[i]f Morris foregoes diversion of the 0.3 cfs from the Current Tunnel" 

would be: 

3.7 cfs- 1.6 cfs (Rangen)-0.04 cfs (Candy)= 2.1 cfs (approximately) 

184 days 
____ x 2.1 cfs =annual average of 1.1 cfs provided 
365 days 

10) The changes requested above to reflect accurately Rangen' s use of its 1957 water 

right would also require recalculation of other findings of fact and conclusions of law based upon 

Findings of Fact iii! 18 through 27: For example, the following findings need to be amended to 

read: 

a. Finding of Fact if 50. "Proposal No. 2 provides an average of 0.9 cfs 

through delivery of water not diverted by Morris. If Morris foregoes 

diversion of all water from Curren Tunnel, the water available for 

Proposal No.2 would increase to an average of 1.1 cfs." 

1 Number rounded to nearest 1/10 cfs for consistency with the Order on IGWA's Mitigation Plan footnote 2, p. 12. 
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b. Finding of Fact ii 52. "The mitigation plan provides an average predicted 

benefit of 2.1 cfs during the first year if Morris continues to divert 0.3 cfs 

of water from the Curren Tunnel. If Morris foregoes diversion of all water 

from Curren Tunnel, the average predicted benefit would increase to 2.3 

cfs." 

c. Finding of Fact ii 53. The mitigation plan fails to provide the required 3 .4 

cfs during the first year, and the mitigation shortfall is 1.3 cfs if Morris 

continues to divert 0.3 cfs of water from the Curren Tunnel. If Morris 

foregoes diversion of all water from Curren Tunnel, the mitigation 

shortfall would decrease to 1.1 cfs." 

11) For the purpose of clarity in the above discussion Rangen has utilized 3.7 cfs as 

the amount of water physically available for use from the Martin-Curren Tunnel because this is 

the quantity utilized by the Director in the Order. The Director based this number upon the 

average flow from April 15 through October 15 during the period from 2002 through 2013. The 

use of such an average is not appropriate for the evaluation of a mitigation proposal like Proposal 

No. 2. Given current flows in the Martin-Curren Tunnel, the use of such an average gives IGW A 

mitigation credit for delivering more water than is actually flowing from the Martin-Curren 

Tunnel and available to satisfy Rangen's 1962 water right. There is insufficient evidence to 

conclude that flows in the Martin-Curren Tunnel will be 3.7 cfs or greater in 2014. The flows 

are in fact lower than that now. The Order states that "if the proposed mitigation falls short of 

the annual mitigation requirement, the deficiency can be calculated at the beginning of the 

irrigation season. Diversion of water by junior water right holders will be curtailed to address 

the deficiency." Order on IGWA 's Mitigation Plan, p. 6. This improperly shifts the risk related 
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to the Mitigation Plan to the senior water right holder in violation of the Idaho Supreme Court's 

decision In the Matter of Distribution of Water to Various Water Rights, 155 Idaho 640, 315 

P.3d 828 (2013). 

12) The burden is on IGWA to show that the water will be delivered. There is simply 

not enough evidence to give IGW A credit for delivery of water based upon water rights held by 

Morris. IGW A has not met its burden of showing that that water will actually be available to 

satisfy Rangen's 1962 water right. 

WHEREFORE, Rangen respectfully requests that the Director issue an amended order 

recognizing the use of water pursuant to Rangen's 1957 water right. The Order should also be 

based upon water actually available in the Martin-Curren Tunnel rather than an average of past 

years. 

DATED this -6S-day of April, 2014. 

MAY, BROWNING & MAY 

By~~ J.JUStillY 

CERTIFICATE OF SERVICE 

The undersigned, a resident attorney of the State of Idaho, hereby certifies that on the 

2 -5" day of April, 2014 he caused a true and correct copy of the foregoing document to be 

served by email and first class U.S. Mail, postage prepaid upon the following: 

Original: 
Director Gary Spackman 
IDAHO DEPARTMENT OF WATER 
RESOURCES 
P.O. Box 83720 
Boise, ID 83 720-0098 
deborah.gibson@idwr.idaho.gov 

Hand Delivery 
U.S. Mail 
Facsimile 
Federal Express 
E-Mail 
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D 

D 
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Garrick Baxter Hand Deliveryo 
IDAHO DEPARTMENT OF WATER U.S. Mail D 

RESOURCES Facsimile D 

P.O. Box 83720 Federal Express 
~ Boise, Idaho 83 720-0098 E-Mail 

garrick.baxter@idwr.idaho.gov 
kimi.white(cV,idwr.idaho.gov 
Randall C. Budge Hand Delivery D 

Thomas J. Budge U.S. Mail D 

RACINE, OLSON, NYE, BUDGE & BAILEY, Facsimile D 

CHARTERED Federal Express 
~ P.O. Box 1391 E-Mail 

101 South Capitol Blvd, Ste 300 
Boise, ID 83704-1391 
Fax: 208-433-0167 
rcb@racinelaw.net 
tjb@racinelaw.net 
bjh@racinelaw.net 
Sarah Klahn Hand Delivery D 

Mitra Pemberton U.S. Mail D 

WHITE & JANKOWSKI Facsimile D 

Kittredge Building, Federal Express D 

511 16th Street, Suite 500 E-Mail a/ 
Denver, CO 80202 
sarahk@white-jankowski.com 
mitrap@,white-j ankowski. com 
Dean Tranmer Hand Delivery D 

CITY OF POCATELLO U.S. Mail D 

P.O. Box 4169 Facsimile D 

Pocatello, ID 83201 Federal Express D 

dtranmer@pocatello.us E-Mail ~ 
John K. Simpson Hand Delivery D 

Travis L. Thompson U.S. Mail D 

Paul L. Arrington Facsimile D 

BARKER ROSHOLT & SIMPSON, L.L.P. Federal Express D 

195 River Vista Place, Suite 204 E-Mail ~ 
Twin Falls, ID 83301-3029 
Facsimile: (208) 735-2444 
tlt@idahowaters.com 
jks@idahowaters.com 
pla@idahowaters.com 
W. Kent Fletcher Hand Delivery D 

FLETCHER LAW OFFICE U.S. Mail D 

P.O. Box 248 Facsimile D 

Burley, ID 83318 Federal Express 
~ wkf@pmt.org E-Mail 
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Jerry R. Rigby Hand Delivery D 

Hyrum Erickson U.S. Mail D 

Robert H. Wood Facsimile D 

RIGBY, ANDRUS & RIGBY, CHARTERED Federal Express D 

25 North Second East E-Mail ~ 
Rexburg, ID 83440 
jrigby@rex-law.com 
herickson@rex-law.com 
rwood@rex-law.com 
Gary Lemmon Hand Delivery D 

Blind Canyon Aquaranch, Inc. U.S. Mail D 

2757 South 1050 East Facsimile D 

Hagennan, ID 83332 Federal Express D 

glemmon@northrim.net E-Mail cw/' 

J. JustiQ ----
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