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PERKINS COlE LLP 
1111 West Jefferson Street, Suite 500 
Boise, Idaho 83702-5391 
Telephone: 208.343.3434 
Facsimile: 208.343.3232 

Attorneys for Unit A Association 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF THE NORTH 
SNAKE AND MAGIC V ALLEY GROUND 
WATER DISTRICTS' 2009 JOINT 
MITIGATION PLAN FOR 2009 
Blue Lakes 

IN THE MATTER OF A&B IRRIGATION 
DISTRICT'S RULE 43 MITIGATION PLAN 

(Water Right Nos. 36-02356A, 36-07210, and 
36-07427 

STATE OF IDAHO ) 
: ss. 

County of Ada ) 

Docket Nos. CM-MP-2009-002 

AFFIDAVIT OF ERIKA E. MALMEN IN 
SUPPORT OF UNIT A ASSOCIATION'S 
MOTION FOR SUMMARY JUDGMENT 

ERIKA E. MALMEN, being first duly sworn upon oath, deposes and says: 

1. I am one of the attorneys for Unit A Association in the above-entitled action. 

I have personal knowledge of and am competent to testify to the matters stated herein and the 

documents attached hereto. 

2. Attached hereto as Exhibit A is a true and correct copy of A&B Irrigation 

District's Rule 43 Mitigation Plan, filed on August 18, 2009. 
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3. Attached hereto as Exhibit B are relevant excerpts li'om the A&B Irri gation 

Distri ct's Responses to Unit A Assoc iation's First Discovery Requests, served on 

February 1,20 I O. 

4. Attached hereto as Exhibit C are true and co rrect copies of State of Idaho 

License and Certificate of Water Ri ght li cense No. 0 1-2064, dated March 30, 1921 , and State 

o f Idaho Department of Water Administration License of Wate r Right No. 01-2068, dated 

.lul l' 28, 1939. 

5. Attached hereto as Exhibit D are re levant excerpts from the Request for 

Approva l of Mitigation Plan o f A&B Irri gati on Di strict, filed on May 12,2005. 

6. Attached he reto as Exhibit E are relevant excerpts fi'om the Direct Testimony 

of Gary Ot1man, submitted on behalf ofUnit A Associati on, dated February 1, 20 10. 

7. Attached hereto as Exhibit F are re levant excerpt s from the Reply 'Testimony 

of Dan Temple, submitted on behalf of i\&B Irri gation Distri ct, dated February 16, 20 10. 

DATED: February 19,20 10 

Erika E. Malmen 

q-\~ 
SUBSCRIB ED AND SWORN TO before me thi s _\ _ day of February, 20 10. 

~-G-O-r -I(-Ia-h-o---~ 
Residing in t<\('f\D''''' I :>-?P<vI<> 
My Commiss ion Expires: b'l- [ 0,> /'> 
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CERTIFICATE OF SERVICE 

I, the undersigned, certify that on February 19,2010, I caused a true and correct copy 

of the within named document to be forwarded with all required charges prepaid and 

properly addressed, by the method(s) indicated below, in accordance with IDAPA 

37.01.01.303, to all of the parties of record in this proceeding, as follows: 

Gary Spackman, Interim Director 
Idaho Department of Water Resources 
322 East Front Street 
PO Box 83720 
Boise, Idaho 83720-0098 

Daniel V. Steenson 
Charles L. Honsinger 
Ringert Clark 
PO Box 2773 
Boise, Idaho 83701-2773 

Travis L. Thompson 
Paul L. Arrington 
Sarah W. Higer 
Barker Rosholt & Simpson LLP 
113 Main Avenue West, Suite 303 
PO Box 485 
Twin Falls, Idaho 83303-0485 

A. Dean Tranmer 
City of Pocatello 
PO Box 4169 
Pocatello, Idaho 83201 

Hand Delivery 
U.S. Mail 
Facsimile: (208) 287-6700 
Overnight Mail 
Email: deborah.gibson@idwr.idaho.gov 

phil.rassier@idwr.idaho.gov 
chris.bromley@idwr.idaho.gov 

Hand Delivery 
U.S. Mail 
Facsimile: (208) 342-4657 
Overnight Mail 
Email: dvs@ringertJaw.com 

clh@ringertlaw.com 

Hand Delivery 
U.S. Mail 
Facsimile: (208) 735-2444 
Overnight Mail 
Email: tJt@idahowaters.com 

pla@idahowaters.com 
swh@idahowaters.com 

Hand Deli very 
U.S. Mail 
Facsimile: (208) 239-6986 
Overnight Mail 
Email: dtranmer@pocatello.us 
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City of '>ocatcllo 
Represenled by: 

Sarah A. Klahn 

I-land Deli very 
U.S. Mail 
Facsimile: (303) 825-5632 
Overnight Mail White & .Jankowski LLP 

Kittredge Bui lding 
Enlai I: sarahk@whjtc~ja llkowsk i .col11 

511 161h Street , Suite 500 
Denver Colorado 80202 

Randall C. Budge 
Candice M. McHugh 
Racine Olson Nyc Budge & Bailcy 
20 I East Center, Suite A2 
PO Box 139 1 
Pocatello, Idaho 83204-139 1 

William A. Parsons 
Parsons, Smith & Stonc, LLP 
137 West 13th Street 
PO Box 9 10 
Burley, Idaho 833 18 

Hand Deli very 
U.S. Mail 
Facs imile: (208) 232-6109 
Overn ight Mail 
Elnail: rcb@racinelaw.llct 

clllll1@raci nc law.net 

I-land Delivery 
U.S. Mail 
Facsimile: (208) 878-0146 
Overni ght Mai l 
Email: wparsons@pml.org 

Erika E. Malmen 
Cynthia L. Yee-Wallace 
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Affidavit of Erika E. Malmen in Support of Unit A Association's Motion for Summary Judgment 

Exhibit A 



Travis. L.·ThQmp$Oo, )SB:·iI6.1 C)* 
.Paul·.L. Alli~~9~;JSB. #1l~! 
Sirah· W ... ·Higer, )88:#8012 
BARKER ROSHOLT &: SIMPSON Lt.P 
lD ldaiii .Avenue W.est, .. S~lte:j03 
P.Q.Sox"~~ 
Twin Fa»s, f~p~~3'03~"; 
T.er~ph~ne:. (2~~l ~~,,~.?oo: 
Facsimile: (208)";"13'5::"24144' 

RE~E"'veD 

AUG 1,8 ·2009 
DfPtoF,WAlliR.fESC()RCES 

.SOUfflEF.rN:RE{if0N 

BEFORE tilE ·nEPARTM:ENT·OP'W~TErt.RES(jlrRCES 

OFT"'~:ST~~ OF IDAHO 

~ ~·~.nsR:·(l)f.·~DI$·':fJUB.P.TIQN OF 
WATBR-TO W.ATER RIGIITNOS t 36~ 
:O~3S6~t3~72l0J :AND\~~~124~i ... 

) 
). 
)' A.QI1UU~4nQN.IJ)l$.TlUC:J'~;' 
); ~J)LE:43. MI1.1G.AnQW'~~ 
). 
).: 
). 
) 

----------------) 
c.OMB·S.,l\JOW~.A&'B:;lRiUGAnON Dt$-nuCT"·("A&B"l~·b)NiJid,thtoug~ ~its.,.counsetof 

l~rd,.BA:~R()~QLT·~ ~lMP$QN L.L~~.;rm.~t:hete~Y sY.~m~~ tbj~·MJ"pijon'f~' 

!rplan'?~pUtSuAt1t"tO Rule 43 ~o.f1ht! Depattil1entts"COqjtIfiCtive;ManageJb~t lWt~~:(3.7.0~J i .. 43) 

:~ the ab.Qve.cap~oned·pudter·J·Q.r·A&.:B's;,wa~t'·.ri~ts J~151rl7B, 36 .. 1$J9.~J:l, 3:~l::S194B~ 3().. 

1S,19SB~ and 36-1S.:t.96B.~(~iltgemerit;:Rt.gJi~) .. As :detulled;below~ dJVemoDo.f'gmund water' 

·gnd.e~'A~B'~,s anl~~n.t(:.u.rlU.~.(w.Jtb:~ •. 119P~'Aqllotdi~ijbn.:c.ondt.(J~~) l$ . .mqf~.mitlp.ted:~r:1h.e 

.sutistiti1te~curtaiim6nt:ac"tl6ns:·periomied witbin·;the.·A*Bi.prOj~tlana\tlierefore!:the·waterl Ft:ghts; 

should nQt be ~ledJu i'eSJ,).onso. to 8lue Lakes' ·~tei';de1iv.eo/·c::an .. 



I. :NilDle pet Addr.ess: 

A&..B .. xm.g~~QQ,D~ct 
:P.o. B.ox- 615 
.. b;· ., ~ ';':''Jo.i..I

. ~8' .'1.]'1:'1\ ~~~. ;~. 
I\.~'p;"la.~, ~UUU(). ~ .~~.V-Uf;T.I.J 
'(2Q8tr41.6~31$~i 

MITIGATION 'PLAN 

If. Water·Riglifs;fo be. ·Mltigated·By'Plan: 

36~'1Sj;27B 
3.6-1lI93.B 
3~1 $.r~4J.l 
36-1519SB 
3~·lSt.96B 

UI~ Desenpflonof Pia'll: 

AltBhaS' cUrt8iled··the:diversion of groundwater under:its;senior'priority wider dght.(36-

·ZOgQ)Jor',Uie!irtlpti.on,~r.1.)'1'18· ~res:.'Witbii) .the:UnJt B.~ponion' ofitiie.:·tr.ti.~Qn clistrlct4· :$«' 

.·B~e4.· AJ.t.hQ~gb.:~~~~s';'J~!to ~n~in.qe:1Q: ~~,\tb.~; ... es wiUt~~qn.d..Y'!I~'. ~J.Jgbl~i~: 

seniht.pnority:rigbt'(3~6 .. !b80,. ~ptembefl9._ i9..48 prtoa,,), diVemod~and:·UBe:·otwater·by.,6tbet 

.. . · .. -~ Ii " .. ~ 1h 'E " O_..ili P.I .. If. 16 i"S~'~~ has ~ '''ured )YIU.ot:priQnt,. J,l"9.~ water: .. sbtrf:WJth1n: e: .. asJe.rn QP&iO.e:. '.Im.l . '~u . .,r \I ... t;J~A· i~- .'.~:rnJ; . , 

.A&B~s~watef. ri~t ana preveiitedi·thc;:COritinUf!d use:of.groundwater':on~thOSi40teS~ I 

A&B h .'·0 'Y.-....·~:tbel:1 ·3~8:.acr~s,(Ex:.:A)'·noJt1· ""'d" tettofa:;surface'wid SU'J " .. a.sQ. n. ~.~. '" ,~.'J; .. • " . .... , .mo.~~ .WJ..... .' ." ....... ~a: .. pp.)' 

:ofA~B Irrip.lip~ DI$.ii;i~~ ,~q~~isq~g:of'stot:e4 wa~~rl~ J\n;Ieri~an .. Fa1J.s;~(t"'\li"~ l{~~m 

·(~to· ~:l·ft~ts,as, ~~e:M--··lt~"'· ,th'·· '~'SRB'A' :itt< ,. .... 1:':20L",A 1"~2' O' 6· '8" ~'~"""'''ft ... t t' ... _:-1. • . ·.".~r nou .. ' .. re~I·II .. ~e .. ~ .m . . e: "-o~., . .0At, ~. ~.441;,'llUJI.U v lIUCI1ysas 

p~$ll:lJ~~y' 'D.m;~jog~':~~~rQ $.Mk.~,l~'~:,Aqg'it·er MQd.~1 (~S:~AMJ~:4iv~J.Q,'t9f' 

::ptuuhvateli:lor#te: ac.Rm~iet\ledl;:tA&B.rS\:Britar:g~mb"t lights (~~63~:aetes),,' w.QuilirMSuif1m~a. 

·A&B liUOOATf:'"f' :IS ~. ·~s dOtE: •. , InG. \~~bi'.P , ~··N ...... _ .. ~ .... '. ,' .. P .. ~.,.m ... ' .... ~~.; ~.M . ... ~'f.t);!!" .. Y:., 



deplefiotftO the Dev.U~s:WaShbOwl toJ3uht ("DWB~BOL tt) teach ·of· 921 acre-feet pet y.ear~ See 

EXf B} Using.tbe ~~ ·aqalysis, A&.B~·s ':conve~iQn of the .;378~~res from pgQ.dwat~ to;,a 

surface·water.supplY·would result in·an·increaSe .of l"OSS. acre-feetper year to 1heDWBliiBUL 

n-.h. Se~ ·td, In a4djtjo ... ~:MB.~s:.use ofsPlf@e ~ter on the ap.tft"pre.ViQ:tWt,img~te.d:~Wilb 

groundwater pfovides:additionai incidentld: recharge tQ th~ ·ESPA ln' the:~Q~t.of3·41 acr~fe~ 

~ Ye8f to·the OW)i-BUL:,~c.b, See ·id. 'Fin~l~·A&'B·has enrolled. 121 acresin'the fedem1: 

CREP proP.lJllI(ax~ ·c.J4.eQ.ijfi~.raore$)t wh.ich {eSul~ i~ 4:2'~cre-teet ~r·,Y~ito·du; DWB;.atJL. 

reach. See E:x:.B. therefote~; groUnd. water wiUbe~olUiJ.tarily.,clil1alIed ·underwater qght 36-

2Q~O ,,"d. wiJ'I nQ 19nge.r. ~;·.U$ed .Qn:.:thQSeacre$ fO.f the dw;eJlon·oftbe.propun'. Co~u.ently;. 

MB·s depletion.and:.benefits ·frOM :its mitigation actions' ate detailea astoilows: 

:pepletiops:: 

Action Impact/to Dlue Lakes 

, :.~on~lIeJrelits'. 
A¢iop. 

-CREP 

~.1'ho analysis was· completed pDbr:tothe.approval of'Tnmsf8r:No. 75339 which·added polntS.otdiversfon:to A&B!.S 
water,~gftt.:3·6~80. PresenUyih~are "9S~not 1'88 pejliais lJfdive..slon. 

.MS IRlUOAT.ION'DISTIlIcrS::tttJCE-.43.1\4ITWOATION PLA~ 



As d~~.e4 .bpw~ Atla~1's JIC~ioD$ QOm.pletely.'rOOlgate:fQ~ the;d"pletiQns:'~ltigg from 

the us'e'o.f'the;:Sniapent..RigbtS~ The Mitigation,Plan. provide$.'ieplacement Water "at the time' 

and place. ~~:b,,~¢ ~mQr~p~Qrjty w.c.;r tight; ~\lffici'~nt W'Qfi.et'tbe depl~ver,eff«(C)f' 

,arOUlid::watet Withdiawal~on"the water·,avail8tile~in';the·SUriaoe: or ground ,water'source';at:811ch 

iint~:P.ttd plac~ p;.n.~~$*!r·to ~i,$tYt glu~ Lakes:' wBtef rights. ,Se.,.:'OMR,4j~Q3.b.'! '1'he;PJan:is: 

based upOn ~wropria:te!~im~'~Qn~ and C4l1c~atjQ~, ~i~'~ ~p~ ~4 ~b.-'~~mi.Q.P$ an~ 

calculations:w.ere' peifotmed by 'Or. Allan Wylie (~D~). See 'CMR 43:.03~e; EX.B. :Thc 

,~im.ulations 4Ul~ ~~'''j9JlS ~ t1#:tb~f teVi~w~"b~ Dr..:Cb~d~ 'B.; a~~y: (lJ~k.wa.y 

Engineering RUe),. ,See~EltS. a,·D. 
'REQUEST'FoR RELlEF 

A&B here~y. iequestS,the;Di~or:to approve this plan :in:oonfoRll8llce .. with the 

pr0ce.4~",~ clitelh,/~er(Qrtnjil CMR.43., 

DATEDtbi :':;~ 8;'~·da.; f:Au "20ng " ":.:.:. : .. , ',~\: '::'::;,: " .' ,.¥ 0, .';, ", .m.l$.t,,:. :,' t 

bARkER ROSHO£T'-& SIMPSON ,LLP 
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Review :oflDWfl Analysf~ ofA&a PepletiQ"s' C~E. B.r.ockway·:P .E~ .. B·roc.kw."y 
~ngfne:e.rlng ·Augu~t. 6; ·:2009' 

:Alla,,~Wyile Of'PWR:'~'I:iCl(~ed th.lmpac:tsJ)n the'Snike River.Qf.8.roundwater u~ bV·.A&B:1nisatlo.n 
:OTStiitt due. t'o:.pumplhg;andJrrlptlon. on. 2~063:e)Cpanslon acres (puduant to.Junior priotlty'enlarsement 
water.rishts.);aJ)d .~~ addlti~~t~· ~he·.ilq~i,fttran.~,:S.n.~~'R·I~,r.· d~e:tb tb.e;;conv,-rsrQl1iQ( i)1.8~~.~r~f.r~m 
ground.waterjrngatJuft.:,to;a.':S.urface:w.tlfer·SQOtce1h'roUgh the l,c&nal'sY.Stem. 

T6.,·an£.IIY$'$:Qf~de.pr~tlpns·assu.m~ a::i1et t9n·sumptlYe··". pf.7nlQ·.af/a¢/Y!i8 r'wJf;h a total d.~p'etkm:of 
4~40 aflv.ear~ It·was.assumed ·tHat 'the net.depletfon;wai.dlstrlbuted .unlfomily,throuiho.utthe 188 
wells'of'the-~A&B system an(f=tp,. ~P"~':",oJ~(~Q~~s:wlthin ~hl~h the welj.~ were r~~e~ (I.~. 
approxJmateiy 11 aCT;esper'no.de), srnce:.the:2,063 atre$ ate:sptead,throughout the dfslrlct:ln.var.yl~. 
:.amounts'at varIous 'Ideations,' thlS:,8pprtiach is;·reaSotlabJe. 111e' ESPAM ~ritodetWcls:thenllsed:to:slrillj'ate 
the:·steady state:d.~1.etIQ~wff~J."· th$1i r .. ches 'Of·t~,.:$~~k" ~lv,.r frpm. As~tQI1 tq ·"'.~Pfq;f.t·?~rJ~g;. 
The Q~,\(ilsWashbowUo. 80hfJeach.sim.uiated steadY stat~idep[ijtfo". was ilalcufate'd at.921:i.r/~a.r: or 
.1.3 cfs.. 

Ttle ESPAM modelwas .. notrun:for thIs review bV BiOckWaY.Englrieering. However" ttie:~RProach Is: 
reasonable' and .th~ ()utpu~-d{Sir.Jb.~tio.fnm<Jtot8J.i$.~'dV :~*e dep(e~(on ~~tcb.es tJle (np~ 4ep~jto(\ .. 

The analYSis by:lDWRnf thelmpac;t,of,converslon·of1,31a;·aa:esJrom·,ground:·waieF Irrfpttonto surface: 
waJertr:r.fptlqn:frprolh.~:A;$Y.$t~mll$$~n:t.ct~hi.1ttll'e:·(Qnv.et:te.d~ .• ~I'e$;Were Io:cated li:r4 a,I:t.$:J$: 
deptctQd by·tne,:A.as:1r.rr,atfbn .DIStril(f:J~h·e~.lo.tatiOri oftl\e CbnV~t.ted: actts). ·theseiarea·s \Wte:~then: 
locafedJn.Hie:proper £SPl1\t nodes.an~·lh~ mQd@J nan:a,;~~¥ $.~tJ .• lbe "et··P'Q$.f~~ (11P'~'i:~r=~Q(~ 
to,lh'·;KI~l~r.w.a.$.d~~mlii:aed.:~v, tUv~~ln.8:tb~:"po'rted:aDDu.ll {ZOQ&} ~().i.lime::d.eIJVe.r.ed to, fbe.: 
tonvef$fO.n icreslby...A&B(,3:873 ~Q bV.:th~ aems ·tnnvertea(~78iac).-to get a.vahje(of'2.81~cif(.at~ •. l'hTs! 
v.r.."t~lude.s tb~ ~ns,.u",plJv:e. y~ fOQlo~~~y·n~t:'p.~fflp.."lI frcno ~Ji~·.q~Jf1r;~~~ 4~elrp'erwla.t~n:tJ.f 
tit ·!.dditl·.,. . "'0'1.", ti :'dt~ . t' .ct ." ~l!Ise"'d :a~·-tl-......i~"·~ffl-·· "I · .... ~IDeo ~umng".wltk.l!'uiface lfffgation • . . e ~ .. ",J)a .t.-/r a ,;(Jcre."",~ o. ecr.~v. Ptn ~"N.(", ... e'K;"" c~ , '.' u~ '.p. 

lt11s.~JlarV${~r~h.Qw.~ P:M.t·JM)$iiiv~:'fmp.~~:·Q.:I1.the;.~vll'$:W_$b.b()w.fto:Bt.ifi'.;~~11 of;1.,05$·:a~r,~~~It/V~ar, 
, and. th4! steady, Stite:total . .,ln Js~etjual to the .. 3,873.ross:delrverLV to tne:co.nVerted tcr.es. The.·ESP-AM 

moeJel was not run~by BrockwaV··Eh.sJne,rllll fpr·.t~ fl!v.~~ t~e.'a$S~"'pt1o,,·s a" re~s~n.'lil~ a~cJ:#l~ 
~\lJput drstti.b.\ltJdo~n.d:tQujt. $teadY·;$tate·d.QpietJo.n rna.tche~ th~ Inp:ut.; 

The··ana~~srs'ofthe'GOntr.lbutlon ftom.\canal.conveyance tosSti,Y :1 Ij'WR.ass umed,;thaf.the rrr.tmatlpn·wal~r 
I.Qr"~e·MmlArj'on·:a~rlDS'·:um:d Ii d b' :,·".·~·i:.e;·i'\"tW·"'·dJ ~t ~ili'f1!Ii~m l'!h 'k' . it t(),~a i~ ·;;is 1$I!rtled A: .. ,,' :\' ~.:J."'!1!'r!.' :r.~. I .......... _,.I!.~_ ... ?,.""I~. ,.~ .. Y~~ .. J' '.~~ ....... "-, ... :. ~1If," "'Y'~ "~J:1~ 'if.. ,'Of .. _ J~ . .. ':of...., p.1.J~ .. _ ' .. "'t ... _ ;..' 

fto;n::A.BQtgalsN';and ·a$lnnejf::i.t~OK Io.ss;of:the repotte.nlell\'8nes~, puli1oft~d tcHj~ th~ ~ffie a~; ,. 
Norihsfde .Canal·Company.· 

A.tietter.~stlmate:ofthe!eoiivevanceloss.canbe·achleved by us1ns'the Wot.Stell method as outnned in 

the Hu~~.I~,repOrt. tht~ @~I¥.~ls ~~,s ~~ In ~blJ S~f@~~fW'.j~r C'9~ntlo"- ~Ex~if~ep'Or1 of Septt!.l)1~r· 
~6· ·· ... oo··~ Utili:';" . :~cf··~~'M· +'h 't . . M'~ B' ... ': ~I'.}", .. ~' In''' If,;if.'tnr:; pi I 'e·' . 'r:.ltrite·· d';th' f..·· T . .th~·M i".A •. ., ~ . . .. - .... «.Ina ... _!IrQ nyu, to a ~e.Py.·". rQfi:r\.,."Y ~II' .J.II;:'I,I~~ . ~ e~.~ . a . e .osse$ n. . _ (J n. 



canaliind laterals,.uSed to·dellver·to the cOnverted acres~ canal and lateraVNldths were digitized and the 
Wor5tell.equatl~n, utlll~tng·t~, wetted·areaand ~epag. ra. fo,r:the PO.rtne.uf $Jlt Joam ~il$,,~s. u~d 
~(P.'~lc~I~~ IQS_s. ThiS aJl~tvsi~~ho:wed th".J th~ l018r .. *a8~ to" in::th~.cariatsysterrftothe converted 
acres lS-about!22 Percentof·thesystem·capaclty. Therefo~;,an ·estlmate of'22% loss In the:reach Is 
~oreJustlfjii,"I,'than.the·30% IO~'assum~ by IDWA.· 

The·cittaehed,spreadsheet=with .aerlal pho~.~· sh9W$ the 8roekway Engtn~~tii\8 analy~t~ an(l the .DWR 
.Irt"IY$.f$) ~sfna;th.S'·..r'du~d ~~~)!$UJ1'i.~.d. krssit.d:·th~,~Qtl@'nedla!=",$.i ~$~IU .Ir:a)jn estlmat~d poslt'\'t!: 
'",paCt'ln .. the DevIl's:Washbowt"to Buill reaCh of25a·acre feet· per ~yeaf compared to the IDWR estimate 
of·34:1, acre.feet per year. .Aga'ln, the ~eAM model' was l1~t ~Il for'~e ~ro,~~Y Engineering rev~ew 
b\lt~e dEtpl~'Jon valuesa",¢ linear With I.,put v.olumes,$O.fl1e B.ro.~kwaV ,En.lneenng .estJmate$;lre 
n,ultlptes'ofthe IOWR valties (.22/.30:0.7.33). 

At the request ofA&8 Irrigation Dlstrlct(Memo from D. Temple, AuS:10, 2~) , 'lDWR (Alan Wvlle) 
analyzedihe benefits to Snake River Reaches ·from the Implementation of 121'acres under the CREP 
prq8~m ~n the A&B Dist~ct. 'Th."~'.acres ar~~separat@ ftpro.the.'CREP acm'credlted to IGWA. 'The 
8",iYsls ciss\4med ·thatthe lZ1·,a.c:res·were]o.cated In·sec2S~ .. 15, and·22. T8S:R23E atid SecS, 6~,and 8185 
h2ae and~the'net reducif~n In aq~tfer depletl.o·n·was~·1.7:7 ~f/aclyear. T~ts ,.ppears. consiste.nt.·with the 
assumptkln'tbat a cover crop on the CREP'acres would acco~nt.for about 1/3 of an a,cre foot per year'so 
·thatlhe'·fUli d'Op consumptIVe use could·not-be attributed to reduced'depletion ofthe·aquffer .. 

wyire'.p~rf43tmed a$lmuiatfon with ,the:;ESPAfJI. MQdel,slmfliU' to',·the ·steady·stateianalysls.pedotmed for 
,theA&B··converslon'.acres.. Total reduce.d·if.preltQn'lnp.~l·:~g:th~:m.9deh~vfl"::t.~I~~la~e.d ~~'12~.a9~s.x: 
l'~71_flacJye.r 0.1 214·'af/ye.r.. The e,p.A,M"$t'Jdy $ta.t4!~m(Jd~rsho.w$ a. total:,of:214 af/vear steady 
·state.'ouu,ut fQt:alrSnake Rlvet.'reach.e$;' The ESPAM ,model:calculated .DevOs'.WashboWi to Buht.readl. 
'Stea~v. slat, '~ep'~I()Jl, redq~Q"" ~: ~~ ~f/YtJ~r! BrO.~~;:~"'II~~.rtp8:~n~fnc;Jt run:th~ ~.P.AM.mo~e'· 
to co.nflim'the I'OWR'Output~ bUt,the r.esultS~ppea:r·re~san,~tile:.:: 

¢.9,mbf~lnl ij1~: p"vtous .a"alY$ls of ,th~'q)I)"~~loo:Qf.~78 .crtlS'QfB Jao.d$.-Whf~h .re~Jt~'d l(t a: belJ~cial 
.i~pact on tt\Et· Dev.lfi 'Wa$hbQwttO Buill teach ijf'1055:if(. yija[ with . the 42\af/year' attribUtable to t~e 
12-1 All! eREp acre~ re~ult$, in ad,a~a$e:Jn depJ,~tfQn.'qf iQ97·~f/year. 
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Travis L. Thompson, ISB #6168 
Paul L. Arrington, ISB #7198 
Sarah W. Higer, ISB #8012 
BARKER ROSHOLT & SIMPSON LLP 

113 Main Ave. West, Suite 303 
P.O. Box 485 
Twin Fal1s, Idaho 83303 .. 485 
Telephone: (208) 733-0700 
Facsimile: (208) 735-2444 

Attorneys/or A&B Irrigation District 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE ST ATE OF IDAHO 

IN THE MATTER OF DISTRIBUTION OF ) 
WATER TO WATER RIGHT NOS. 36-02356a, ) 
36-07210 & 36-07247 ) 

IN THE MA n"'ER OF THE MITIGATION 
PLAN FILED BY A&B IRRIGATION 
DISTRICT 

(Blue Lakes Delivery Call) 

) 
) 
) 
) 
) 
) 
) 
) 

CM-MP-2009-002 

A&B IRRIGATION DISTIUC'f'S 
RESPONSES TO UNIT A 
ASSOCIATIONtS FIRST 
DISCOVERY REQUESTS 

COMES NOW, A&B IRRIGATION DISTRICT ("A&B"), by and through its counsel of 

record, pursuant to the Department's Rules of Procedure (lDAPA 37.01.01 et seq.), the Idaho 

Rules of Civil Procedure, and hereby responds to the Unit A Association's First Set of Disco very 

("Discovery Requests") as follows: 

GENERAL OBJECTIONS 

1. A&B objects to the Discovery Requests and to the definitions and instructions to 

the extent they purport to require discovery responses beyond that required under the 

Department's Rules of Procedure and the Idaho Rules of Civil Procedure. These responses are 

provided in accordance with the Department's Rules of Procedure and the Idaho Rules of Civil 

A&B's RESPONSES TO UNIT A ASSOCIATIONS' FIRST DISCOVERY REQUESTS 



in priority. A&B also diverts and uses storage water for certain lands within the District through 

water rights 1-2064 and 1-2068. To the extent storage water is delivered to the converted lands 

in a given irrigation season A&B admits that particular water is not available for use on other 

District lands within that irrigation season. However, A&B denies this action reduces the water 

available to the District for use on other District lands. 

REQUEST FOR ADMISSION NO.3: Please admit that the Mitigation Plan proposes a 

change in water source for the Unit B lands identified in Exhibit A to the Mitigation Plan. 

RESPONSE TO REQUEST FOR ADMISSION NO.3: Admit. Since 1993, 1995, 

and 1996 A&B has provided storage water instead of ground water to the Unit B lands 

indentified on Exhibit A to the Mitigation Plan. A&B has also deHvered drain water from 

adjacent District lands. 

REQUEST FOR ADMISSION NO.4: Please admit that you do not have the consent 

of all beneficial users of the surface water rights to the terms of the Mitigation Plan. 

RESPONSE TO REQUEST FOR ADMISSION NO.4: Objection. The terms "all 

beneficial users of the surface water rights" are vague and undefined. Notwithstanding this 

objection, A&B denies that a third party's "consent" to the terms of the Mitigation Plan is 

required. 

REQUEST FOR ADMISSION NO.5: Please admit that water rights are appurtenant to 

the land upon which they are put to beneficial use. 

RESPONSE TO REQUEST FOR ADMISSION NO.5: Denied. The request is vague 

and calls for speculation. 

REQUEST FOR ADMISSION NO.6: Please admit that you do not have Unit A's 

consent to the terms of the Mitigation Plan. 

RESPONSE TO REQUEST FOR ADMISSION NO.6: Objection. The term '~Unit 

A" is vague and undefined. While A&B is generally familiar with some landowners that have 

been affiliated with the so-called "Unit A Association", A&B has no knowledge as 10 the 

membership of the "association" and therefore is unable to respond. Notwithstanding this 

A&B's RESPONSES TO UNIT A ASSOCIATIONS' FIRST DISCOVERY REQUESTS 10 



objection, A&B denies that a third party's consent to the terms of the Mitigation Plan is required. 

REQUEST FOR ADMISSION NO.7: Please admit that the Enlargement Rights are 

junior in priority to the surface water rights. 

RESPONSE TO REQUEST FOR ADMISSION NO.7: Admit. 

REQUEST FOR ADMISSION NO.8: Please adlnit that the Mitigation Plan proposes 

curtailment of water right 36-2080 as well as conversion of Unit B lands from groundwater to 

surface water irrigation. 

RESPONSE TO R.EQUEST FOR ADMISSION NO.8: Admit. 

REQUEST FOR ADMISSION NO.9: Please admit that A&B Irrigation District does 

not hold legal title to the lands upon which the surface water rights are put to beneficial use. 
REQUEST FOR ADMISSION NO.9: Admit. 

~ 
Dated this _(_ day of February, 20 I O. 

BARKER ROSHOLT & SIMPSON LLP 

~ip~' 
Attorneys/or A&B Irrigation District 

A&B·s RESPONSES TO UNIT A ASSOCIATIONS' FIRST DISCOVERY REQUESTS II 



VERIFICATION 

I, Dan Temple, general manager of the A&B. in the above title action, declare, under 
penalty of perjury under the laws of the United States, that I have read A&B IRRIGATION 
DISTRICT'S RESPONSES TO UNIT A ASSOCIATION'S FIRST DISCOVERY 
REQUESTS and the answers to the above requests are true, accurate, and complete to the best 
of my knowledge and belief. 

SUBSCRIBED & SWORN to before me this J- day of FebruarYt 2010. 

Notary PubUG in and for the State OfId8'i2 
My Commission Expires: :0 - r~ lil -I 

A&B1s RESPONSES TO UNIT A ASSOCIATIONS' FIRST DISCOVERY REQUESTS 12 
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.:f'"., .' 

• 
&tatr nf 3Jba~n 

License and Certificate of Water Right 

Wa.ter License NQ •. _ikggS .... _ .•...•.• Amount. ... ,.l.,'g..QQfLftg;,re teet 

Wa.ter District No ..................... __ ... . Pl-rlri~~ ___ .. ~~~ .. ~~, 1921 

'THIS IS TO CERTIFY that umim) S'l'AmS or AMBRICA, Acting ~hrough B. E. STOtr.mmEB, D1s~1ct 
Counsel u.s •. Bec1smtion Service mad 1" f '. to • te th 

of : .' . .'~: ~ 7Port1snd. Oragon ' e app leation or a penmt appropna e 

public + of ,the State cif Idaho, dated Murch 30. 1921 , 19 ; that Permit No. R-269 

was issued under said !l,lm.licatiQ!lJ that Certificate of Completion of works, with a carrying capacity of acre ptU" 8Dl1wu 
h~a.Q~·£eet,/w~B issued thereunder on . July 12,·1932 ',19 , showing that said works 

were completed on the . 16th day of May , 19 31 l and that on the 22nc1 

day of AprU , 19 41. 

UNITBD .STATES OF AMltRIOA 

of PoltUand , State of Oregon , ma,de proof to the satisfaction of the 

OClZllllisaionsr of 'BeolamatiOll of Idaho, of the right to use the waters of Snake lUver 

, a tributary ofColumb1a River /' , for the PUl'pose of dCIIIBstic and 1rr188tion 

purposes • under Use Permit No. R-269 of the CotImisS1oner ot ,Rec1ematJ on 

and that said right to the us.e of said waters bas been perfected in accordance with the laws of Idaho, and is 

hereby, confirmed by the CommillSioner of Reclamation of Idaho a.nd entered of record in Volume ,. 

of Licenses, at page 4118 • on the fth'· day of hJ;y~ . • 19 42; 

The right hereby confirmed dates from lfarch 30, 1921 , 19 

The Point of Diversion is located 

in the swt 'u -Slli . U, See.- "3t)' 

That the amount of water to which such right is entitled and hereby confirmed, for the purposes aforesaid, 

is limited to an amount actually needed and beneficially used for said purposes, and Bhall not exceed 1,100. _" 

;ri:cieeJ~\Tc~O:~l!t~s t~~t tK:r r::~~f a:~i~:=n!ai& '1~~!9~~ ~~ ~8R::rt~e 
Descnption and location of use: . rio:ra.ge. 

Twp. Range Forty~cre Tract No. Acres 
Described in Permit 

No. Acres 
Actually Irrigated 

The right to the use of the water aforesaid hereby confirmed is restricted to the Jands o~ place of use 

herein described, as provided by the laws of Idaho. 

WITNESS the, seal and signature of the Commissioner of Reclamation, a.ffixed ~at Boise, Idaho, 

this ,1lW'; day of .~' , 19 48 

B.V.BKBG • 
.. ·········· .... ····· .... ·····-·-···Oommi88ion;:oiReaam~ .. ·· .. ·· 

(SEAL) ,/ 

It 
~C~._.4o.IIII/· ...... ~ .. ·• . ~ ... ,,:. ........ :" .. 

' .. ' 
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&tutt nf 1Jba411 

.License and Certificate of Water Right 

Water Lioense No_ .... lUll .......... . Amount. ... aO~LQ.t.a~ ......... . 

Water District No .. _ ....................... .. '}lrlority _~..l.6.,. .. l9.39. 

THIS IS TO CERTIFY that ;rACK :r. :cuaAS 

01 Ouldosac, Idaho , made appJication for a permit to appropriate the 

public waters of the State of Idaho, dated .Tan. 16, 1939 ,19 ; that Permit NoJ.6'l21 

was issued under said application; that Certificate of Completion of works, with a carrying capacity of 

.06 - second feet, was issued thereunder on .August 5, 1940 , 19 , showing-that said worb 

were completed on the 17th day of 1Uly , 19 40 ; 8Jld that on the 21st 

day of . July , 19 41 • 

of ,State of Cllldeaoe 
OamniasiOller ot RQclalUlt10n 

sprlna 

JACK J. LUCAS 

Idaho 

'USG se Permit No. lal2l 

8Jld that Said right to the 

hereby confirmed by the C . oner of Reclaination of Idaho and entered of 

of Licenses, at page 4ll9. on 27th day of I4arch 

The right hereby confirmed dateS~m J'eDUIlry 16. 19~~ 

The Point of Diversion is located " 

.19" ; 

in the awl ~ 01 ~, Sec. 26 ,'!'p. , B.MJlIez Perce Oounty 

cubic feet per second. 

Description and location of use:. 

Twp. Range See. 

36N 3W 26 

No. Acree 
Actually Irrigated 

3.0 Aores 

The right to the use of the water aforesaid hereby confirmed is restricted to the lands. or'\place of use 

herein described. as provided by the laws of Idaho. 

WITNESS the seal and signature of the Commissioner of Reclamation, affixed at Boise, Idaho, 

this 27th day of lI8roh , 19 '8 

E. V. SBG 
·· .. · ...... ···· .... · .... ····--.. ·· .. Ci;;;Jmi~·oTifiizamiiiifm-.... ·· 

(SEW.) 

. ' 
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DUPLICATE OF OruGlNAL 

S1a te of Idaho 

Department of Water Administration 

LICENSE OF WATEH HIGHT 

License of Water Right No. R-670/01-2068 Priority July 28, 1939 Amount * 1, 400,000 AF 

nils IS TO CERTIFY, that _-=th::;:e;.,..:::U.:,.:. S::;.:.:...B::;.U~RE=A;.:U_O~F...;RE=.=.C.::LA===MA::.:..:T:.:]~O..:.;N:..--___ _ 

of ___ Bo~iB_e;..:':-.;Td_a_h..;..o ________ , has complied with the terms and conditions of Permit 

No. R-670/01-206B issued pursuant to Application foJ' Permit dated __ J_Uly-=-_28.;;..,:......;;;1..;..9.;..39~ __ 

and has submitted proof to the Department of Water Administration on November 16, 1965 
it 

that • has applied water to a beneficial use; a.n examination by the Department indicates that the 

works have a capacity of 1,400,000 AF ,and that a right to the use of water fro~ __ _ 

the Snake River tributary of ___ _ 

the Columbia River :P' .\V;::i~~c ... , ... :·.~·~~··~~i~j:~~b;·~nned in the following amounts: 
c ...... ., :nti ~·i _!.l I~~. ~: i~~~~ :.F ~:~!:U) .. ., .••• 

Amount 1, 200~ OOoaffO~:, ;:.'Ih.J¥.~~~~ . :~.:·~n~.,:;.~ii:r~~~:, ~~ (both dates inclusive) 

Amount fi>'r~j~,:ii~ 'tri! •• r':'" from " ...... ~,... ¥V':! "~~oth dates Inclusive) 
,-r/ .rl;':!~. ·\~ii~:· __ 1··# \ "t h l ,:(' .. ;l~~il .; 

Amount 1, 200, O~~"~·'·~hPQWer .. ; \ from Jan. 1 to _c~~-3~~lbb~ dates inclusIve) 
/ "\1!~1 Generation' II;. 1r::u~' ~:':: ': stored 

Subjoct. howev~i. to the '~~t1btl that ~~~ore tbBn .1,400, 000 AF\'~~~r~e dmJmBd at 

anyone time, .kid watei~ J'~ div~ted ~ihiD.the \. \ 

J NEa olSeJ.O:i.i~:"~~·;I'.~ rRer;"45 :East B. ~.~ \. 
.: / ,'?i i~~~' .ill- 'j .::: .):: Uil j .:' ;:.~l '! stored ": 

in the countyof ~DD~e .1~\ ;lman~ttth!l~"~~i,!liM0unt ~Hw~, 8~~ and ~ which such 

right I ... tI~ .NI.+nflrmlJ.~',I~!*';.~~jf,f:f~~I~\AI~i~~~~~d to J~~:~m+ which -
actually be b~n~~~l;y used ~nd It~u. ~t e~oced ,1 :l, 26~, 000 acre fee~ ~~r iXIX __ _ 

;. i,;;~~~~~:''':~,./ .1:, 4;~O~"OOO A~.;\Jlq1¢es )'!~#P.i'~OAF of active 
\. :;~~~i;'~; \\'" ; :': / storage.attt 200.·:0~ ~r.:~~t~~ftive or dead 

DescrIPt~n·~w.~~n of plP-tl1' of.use: storage. . :: ;' /,;t:':'!"::~. /' . ..... .. .. ~. -. . ..... . 

TW'. 1lAN0i TOT"U 

", \'01' _ ' "'f': • .' .... : . 

orl [wi Ptfii 'fii fiJ't~ Icttx'~ ~bi :~p;:- ,:.... 'n: l. 

Total number af IIUO$ irrigaced _------*. The UBe of water under this license, when combined with water diverted mder other 
water rights held by the organiZations listed in Exhibit A, shall not exceed that required 
for the consumptive requirements of the crops irrigated plus necessary and reasonable' 
conveyance losses. 

The right to the use of the water hereby confumed is restricted and appurtonant to the lands 

or place of use herein described, as provided by the laws of Idaho. 

Wltno8s the Beal and signature of the Director. affixed at Boise, Idaho. Utia 19th day of 

_____ M'a._r_ch _____ • 19~. 



• EXHmIT A 

Atiachment to License of Wuter Right No. R-670/01-2008 

Lands within the project houndary are served by and/or are within the boundaries 
of the following organizations: 

Aberdeen Springfield Canal Co. 
Blackfout Irrigation Co. 
Burgess Canul & Irrigating Co. 
Butler Islnnd CunnI Co. 
Butte & Market Lake Canal Co. 
Clark & Edwards Canal Co. 
Corbett Slough Ditch Co. 
Craig, IVIattson Canal Co. 
Danskin Ditch Co. 
Dilts Irrigation Co. 
Enterprise Canal Co., Ltd. 
Falls Irrigation District 
FUrmers "Friend Irrigation Co., Ltd. 
Harrison Canal & Irrigation Co. 
Idaho Irrigation District 
Island Irrigation Co. 
La belle Irrig:.t ttng Co. 
Lenroot Canal Co. 
l,iberty Park Irrigation Co. 
Long Island Irrigation Co. 
Lowder Slough Canal Co., Ltd. 
MArtin Cunal Co. 
Michaud Division, Fort Hall Indian Rescrvation 
New Lava Side Ditch Co. 
New Sweden Irrigation District 
North Rigby Irrigation & CalUll Co. 
Owners Mutual Irrigation Co. 
Parks & LewisvUle Irrigation Co. 
Parsons Ditch Cu. 
Peoples Can..'l.l & Irl'igation Co. 
Poplar Irrig.l tion District 
Progressive h'rigation District 
Reid Canal Co. 
Rigby Canal & Trrignting Co. 
Riverside Ditch Co. 
Rudy Irrigation Cunal Co. 
Shattuck Irrigation Co. 
Snake River Vnllcy Irrigation District 
Swmydcll Jrl'lgntion Distl'ict 
Texas Slough Irrigation Co.nn.! Co. 
Trego Ditch Co. 
Utah-Idaho Sugar Co. 
Watson Slough Ditch & Irrigation Co., L1xl. 
Wearyrick Ditch Co. 
West Labelle Irrigation Co. 
West Side Mutual Cannl Co. 
Woodville Canal Co • 

.,/ Palisades Wator Users, Inc. 
Burley Irrib'1ltioll District 
Milner Low Lift Irrigation District 
Minidol<a Irrigntion. District 
North Side Canal Co., Ltd. 
North Sitle Pumping Di.vision 
Minidoka Project (Unit A) 
City of 1>ocate110 
Fremont-i\'lndlson Irl'igation District 
American "Palls Reservoir District it 2 

........ 
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3 Roger D. Ling, Esq. 
LING, ROBINSON & WALKER 

4 Attorneys at Law 
615 H Street 

5 P. O. Box 396 
6 Rupert, Idaho 83350 

Telephone (208) 436-4717 
7 Facsimile (208) 436-6804 

ISB No. 1018 
8 

9 Attorneys for Applicant, 
A & B Irrigation District 

10 

11 

12 
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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF DISTRIBUTION OF WATER ) 
TO VARIOUS WATER RIGHTS HELD BY OR FOR ) 
THE BENEFIT OF A & B IRRIGATION DISTRICT ) 
AMERICAN FALLS RESERVOIR DISTRICT #2, ) 
BURLEY IRRIGATION DISTRICT, MILNER ) 
IRRIGATION DISTRICT, lvIINIDOKA IRRIGATION) 
DISTRICT, NORTH SIDE CANAL COMPANY, ) 
AND TWIN FALLS CANAL COMPANY. ) 

--------------------------------) 

~QUEST FOR APPROVAL 
OF MITIGATION PLAN OF 

A & B IRRIGATION DISTRICT 

COt-dES NOW A & B Irrigation District, an irrigation district duly fonned under 

the laws of the State of Idaho, of P. O. Box 675, 414 11th Street, Rupert, Idaho 83350, by and 

through its attorney of record, and submits the following proposed Mitigation Plant to-wit: 

1. That pursuant to a letter dated April 22, 2005, addressed to the United 

States of America, acting through the USDI Bureau of Land Management, from Cindy Venter, 

Watermaster of Water District 130, which letter ultimately was delivered to the Bureau of 

B EQIJEST FOR APPROVAL OF MJTIGATION PI AN OF A & B IRRIGATION DISTB ICT - 1 



1 

2 

3 Reclamation and A & B Irrigation District on April 29, 2005, A & B Irrigation District, the 

4 equitable owner of the following water rights was advised that it would be required to provide 

5 replacement water as mitigation for depletions to flows of the Snake River caused by its ground 

6 
water pumping pursuant to the Director's Order issued April 19, 2005, in the above-entitled 

7 
matter. The water rights listed in said letter are: 

8 

9 
36-15127B for the irrigation of 1,751.5 acres 

10 36-15193B for the irrigation of 18.9 acres 

11 36-15194B for the irrigation of 1.52.4 acres 
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36-15195B for the irrigation of 135.6 acres 

36-15196B for the irrigation of 4.7 acres 

Total Acres: 2,063.1 

2. Said water rights have priorities of April 1, 1984, April .1, 1965, April 1, 

1968, April 1, 1978, and April 1, 1981, respectively, subj ect to an appeal of that priority date and 
J 

18 the date of subordination now on file with the Idaho Supreme Court. 

19 3. The 2,063.1 acres covered by the above water rights are entitled to divert 

20 four (4) acre-feet per acre each year, ot a total of 8,252.4 acre-feet, and the annual consumptive 

21 
use of water in the irrigation of said 2,063.1 acres is 1.6 acre-feet per acre. 

22 

23 
4. A & B Irrigation District presently holds an equitable interest in Water 

24 Right No. 01-02064 for the storage of 47,593 acre-feet of water in American Falls Reservoir 

25 when the active capacity of American Falls Reservoir is 1.7 million acre-feet, and an equitable 

26 interest in Water Right No. 01-02068 for the storage of 90,800 acre-feet in Palisades Reservoir, 

27 

28 REQI JEST FaR APPROVAl OF MITIGATION pI AN OF A & B IRRIGATION DISTRICT - 2 
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3 which reservoirs are owned and operated by the United States of America, Department of 

4 Interior, Bureau of Reclamation. 

· 5 

6 

7 
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5. A & B Irrigation District is the equitable owner of Water Right No. 36-

02080, which entitles A & B Irrigation District to divert 1100 cfs from the Eastern Snake Plain 

Aquifer fOi" the irrigation of 66,683.2 acres, which water right is held in the name of the United 

States of America, Department of Interior, Bureau of Reclamation. 

6. The above water rights are used for the irrigation of lands within A & B 

Irrigation District pursuant to a contract with the United States of Americat Department of 

Interior, Bureau of Reclamation whereby A & B Irrigation District operates and maintains said 

project, and is in the process of paying for its landowners the construction costs of the project, 

including its pro rata share of storage facility construction and all of the operation and 

maintenance costs of that portion of the project transferred to A & B Irrigation District. 

7. A &. B hrigation District has converted 1,377.8 acres irrigated under the 

above ground water rights to irrigation from surface water using storage water under the storage 

rights above referred to, which conversion fully mitigates any alleged injury to senior surface 

water rights or senior groWld water rights, as such conversion has reduced the consumptive use 

of ground wate~ on said acres at the rate o~ 1.6 acre-feet per acre, for a total savings in 

conswnptive use of ground water in the amount of2,204.48 acre-feet. 

8. The average annual surface water diversion use on the above 1 t377.8 acres 

within A & B Irrigation District that have been converted from ground water to surface water is 

3.7 acre-feet per acre per annum. This conversion therefore provides a minimum of 2.1 acre-feet 

RBQIlEST FOB APPROVAl OF MITIGATION PI AN OF A & B mBIGATJON DISTRICT - 3 



1 

2 

3 Curtailment of the irrigation of these lands has occurred for the first time in 2005, 

4 or was a continuation of a curtailment that was accomplished and part of the A & B Irrigation 

5 District mitigation plan submitted in response to the Rangen Curtailment Order in 2004, and such 

6 curtailment is further mitigation in mitigation plans, past or future. 

7 
13. The above mitigation plan submitted by A & B Irrigation District, who is 

8 

9 
the holder of the junior-priority ground water rights above described, identifies actions and 

10 measures to prevent holders of senior-priority surface water rights or ground water rights from 

11 suffering material injury, regardless of the definition, caused by the diversion and use of water by 
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A & B Irrigation District of ground water within an area having a common gr.ound water supply. 

WHEREFORE, A & B Irrigation District requests that the Director fully consider 

the above mitigation plan and that the mitigation plan be approved in regard to the delivery call 

above referred to and made in this proceedings by surface water users. It is further requested that 

in the event more specific information is necessary or desired, A & B Irrigation District requests 
:J 

18 the opportunity to provide such additional infonnation, including identification of specific 

19 location of acres being irrigated with recaptured irrigation waste and drain water and the specific 

20 location of the lands formerly irrigated with ground water which are now being provided an 

21 
alternative source of water from swface water sources. 

22 

23 
Respectfully submitted this 12th day of May, 2005. 

24 

25 

LING, RO~~§.9N & WALKER 

(/.~// ~ >-==' ~ 
By: \,-.. ~ . - .~~ 

26 

27 

Roger D.,' ing 
Attome . for A & B Irrigation Di 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this 12th day of May, 2005, served copies of the 
foregoing Request for Approval of Mitigation Plan of A & B Irrigation District upon the 
following parties by the method indicated below: 

Josephine P. Beeman CJ US Mail, ppd 
Beeman & Associates Facsimile 
409 W. Jefferson l8J E-mail 
Boise, Idaho 83702 
jo.beeman@beemanlaw.com 

C. Tom Arkoosh !!JUS Mail, ppd 
Arkoosh Law Offices Facsimile 
P. O. Box 32 [8J E-mail 
Gooding, Idaho 83330 
alo@cableone.net 

W. Kent Fletcher EJ US Mail, ppd 
Fletcher Law Office Facsimile 
P. O. Box 248 J8) E-mail 
Burley, Idaho 83318-0248 
wkf@pmt.org 

John A. Rosholt !!JUS' MaiIJ ppd 
Travis L. Thompson Facsimile' 
Barker, Rosholt & Simpson l8J E-mail 
113 Main Ave. W" Ste 303 
Twin Falls, Idaho 83301-6161 
jat@idahowaters.com 
tlt@idahowaters.com 

Jolm K. Simpson !!JUS Mail, ppd 
Barker, Rosholt & Simpson Facsimile 
P. O. Box 2139 181 E-mail 
Boise, Idaho 83701-2139 
jks@idahowaters.com 

.. 00\0, 

Jeffrey C. Fereday 
Michael C. Creamer 
Givens Pursley, LLP 
P. O. Box 2720 
Boise, Idaho 83701-2720 
jcf@givenspursley.com 
mcc@givenspursley.com 

Scott L. Campbell 
Moffatt Thomas 
P. O. Box 829 
Boise, Idaho 83701 
sic@moffatt.com 

D
im us Mail, ppd 

Facsimile 
(gJ E-mail 

~DX US Mail, ppd 
Facsimile 

181 E-mail 

Kathleen Marion Carr l8J US Mail, ppd 
Office of the Field Solicitor D Facsimile 
550 W. Fort Street, MSC 020 DE-mail 
Boise, Idaho 83724 . 

Gail McGarry PN-3100 Ol8J US Mail, ppd 
U S Bureau of Reclamation Facsimile 
1140 N. Curtis Road I8J E-mail 
Boise, Idaho 83706-1234 
emcgarry@pn.usbr.gov 

Allen Merritt 0181 US Mail, ppd 
Cindy Venter Facsimile 
Ida. Dept. Water Resources I&J E-mail 
1341 Fillmore St., Ste 200 
Twin Falls, Idaho 83301-3033 
aIlen.merritt@idwr.idaho.gov 
cindy.yenter@idwr.idaho.gov 

Michael GilmQre ~ US Mail, ppd 
Ofc of the Attorney General 0 Facsimile 
P. O. Box 83720 f8I E-mail 
Boise, Idaho 83720-0010 
mike.gilmore@ag.idaho.gov 
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BEFORE THE ])EPARTf\~ENT OF \J"IA'fER RESOURCES 

OF THE STATE OF IDAHO 

RECEIVED 

FEB a 1 2010 
DEPARTMENT OF 

WATER RESOURCES 

IN THE ?v1ATTER OF THE NORTH 
SNAKE AND MAGIC VALLEY GROUND 
WATER DISTRICTS' 2009 JOINT 
MITIGATION PLAN FOR 2009 

Doc){ct No. CM-MP-2009-002 

(B 1 ue Lakes) 

IN THE MATTER OF A&B IRRIGATION 
DISTRICT'S RULE 43 MITIGATION PLAN 

~~~~~~it~o~. ~~~~~56A._~6~O~~~~. an~J 

SH20J-OOOI/LEGALl1554910.2 

DIRI~CT TESTllVlONY OF 
GARY OTTl\1AN 

SUBl\1ITTI~D ON UEHALF OF: 

UNIT A ASSOCIATION 

FchrU4\ry 1,2010 
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DIRECT TESTIMONY OF GARY OTTMAN 

Q. CAN YOU P~EASE STATE YOUR FULL NAME AND ADDRESS? 

A. My name is Gary Ottman and I live at 2860 East] 100 South, Hazelton, Idaho 83335. 

My work address is the same. 

Q. WILL YOU PLEASE DESCRIBE YOUR BACKGROUND? 

A. I grew up on the land that I am currently farming, which is located within Unit A of the 

A&B Irrigation District. I am a second-generation farmer and have farmed for 34 years. 

I graduated from Minico High School in Rupert, Idaho, in 1977. 

Q. HOW ARE YOU CURRENTLY EMPLOYED? 

A. Self-employed. 

Q. WHO ARE YOU TESTIFYING FOR IN THIS MATTER? 

A. Unit A Association ("Association"). ] am the President of the Association and I am 

authorized to testify on its behalf. I have been the President since August 23, 2005. 

Q. WHAT, GENERALLY, ARE YOUR DUTIES AS PRESIDENT OF THE 

ASSOCIA TION? 

A. Some of my duties include maintaining the records of Unit A Association and carrying 

out the decisions of the Association's Board of Directors. 

Q. WHEN AND WHY WAS UNIT A ASSOCIATION FORMED? 

A. Unit A Association was formed on July 1, 2005 and the first official Association meeting 

was held August 23, 2005. The Association was formed for a variety of reasons, all of 

which are related to what some members of Unit A felt was inequitable treatment of Unit 

A landowners by A&B Irrigation District ("A&B tI
) as well as the lack of transparency 

from the A&B Board of Directors (IIA&B Board"), A true and correct copy of the Unit A 

DIRECT TESTIMONY OF GARY OTTMAN - I 
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Association 2005 Resolutions providing a more detailed description of circumstances 

surrounding the Association's formation can be found in Exhibit A, attached hereto and 

incorporated herein by this reference. The Unit A Association Resolutions is a document 

maintained in the ordinary course of business and in the business records of Unit A 

Association. 

Q. WHO ARE THE MEMBERS OF THE ASSOCIATION? 

A. The Association is comprised mostly of smaller fanning operations within Unit A and 

approximately 300/0 of the landowners physically situated within Unit A are also 

Association members. 

Q. IS UNIT A PART OF THE A&B IRRIGATION DISTRICT? 

A. Generally speaking, all landowners physically situated within Unit A are members of 

A&B. The Association itself is not a member of A&B - the Association was formed in 

an effort to help protect the interests of Unit A landowners from any adverse actions of 

the A&B Board. When A&B Irrigation District was fonned, it was decided that Board 

membership would be based on the amount of acres within the district, divided up into 

five (5) geographic areas. There are decidedly more Unit B acres within A&B than there 

are Unit A acres- the ratio is approximately 4: I. 

Q. CAN YOU BRIEFLY DESCRIBE THE HISTORY OF A&B IRRIGATION 

DISTRICT, INCLUDING THE RELATIONSHIP BETWEEN A&B IRRIGATION 

DISTRICT, UNIT A AND UNIT B? 

A. A&B Irrigation District is an irrigation district that was formed by the landowners of the 

North Side Pumping Division of the Minidoka Project. When the lands included within 

the A&B Irrigation District were settled, the settlers had a choice of whether they wanted 
I 

DIRECT TESTIMONY OF GARY OTTMAN - 2 
58203-000 ilLEGAL 175S491 0.2 



1 to farm acres in Unit A or in Unit B. In accordance with the U.S. Bureau of Reclamation 

2 February 1955 Definite Plan Report for the North Side Pumping Division of the 

3 Minidoka Project, A&B is divided into two (2) units: Unit A which provides surface 

4 water for irrigation to Unit A lands and Unit B which provides groundwater for irrigation 

5 to Unit B lands. A true and correct copy of the February 1995 Definite Plan Report for 

6 the North Side Pumping Division of the Minidoka Project as I have received it is attached 

7 hereto and incorporated herein as Exhibit B. Accordingly, the source of irrigation water 

8 for Unit A is separate from the source of irrigation water for Unit B. This concept of 

9 separate sources of water for Unit A and Unit B is further supported by a copy of the 

10 following documents with which I am familiar: the original patent issued to my father, 

11 John M. Ottman, a true and correct copy of which is attached hereto and incorporated 

12 herein as Exhibit C; a copy ofa September 18, 1956 repayment contract between the U.S. 

13 Bureau of Reclamation and the North Side Pumping Division, a true and correct copy of 

14 which is attached hereto and incorporated herein as Exhibit D; and a copy of a November 

15 20, 1961 repayment contract between the U.S. Bureau of Reclamation and the North Side 

16 Pumping Division, a true and correct copy of which is attached hereto and incorporated 

17 herein as Exhibit E. 

18 Q. DID YOU OR UNIT A ASSOCIATION PARTICIPATE IN THE PREPARATION 

19 OF THE A&B RULE 43 MITIGATION PLAN FILED ON AUGUST 18, 2009? 

20 A. No. 

21 Q. DID YOU OR UNIT A ASSOCIATION CONSENT TO THE TERMS OF THE 

22 A&B MITIGATION PLAN FILED ON AUGUST 18, 2009? 

23 A. No. 

DIRECT TESTIMONY OF GARY OTTMAN - 3 
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Q. TO YOUR KNOWLEDGE, HAVE YOU OR OTHER ASSOCIATION MEMBERS 

EVER CONSENTED TO ANY UNIT B ACRES BEING CONVERTED FROM A 

GROUNDWATER TO A SURFACE WATER SOURCE? 

A. No. 

Q. WHICH UNIT A SURF ACE WATER RIGHTS DOES THE A&B MITIGA nON 

PLAN FILED ON AUGUST 18,2009 PROPOSE TO USE TO IRRIGATE UNIT B 

LANDS? 

A. According to my review of the Mitigation Plan, a portion of Water Right Nos. 1-2068 & 

1-2064, as recommended in the Snake River Basin Adjudication. 

Q. WHEN DID THE ASSOCIATION FILE IT'S PROTEST TO THE A&B RULE 43 

MITIGATION PLA~ FILED BY A&B ON AUGUST 18, 2009? 

A. On or about September 25,2009. 

Q. WHY DID THE ASSOCIATION PROTEST THE A&B RULE 43 MITIGATION 

PLAN FILED ON AUGUST 18, 2009? 

A. The primary bases for the Association's protest are that the Mitigation Plan proposes to 

use water appurtenant to Unit A lands for irrigation of Unit B lands, and perhaps other 

lands, without Unit A landowners' consent, and because implementation of the Mitigation 

Plan will injure "Unit A landowner Association members by reducing the quantity of 

water that will be available for irrigation of Unit A 1ands as a result. 

Q. WHAT DO YOU BASE YOUR TESTIMONY ON? 

A. When less water is available for irrigation, crop yields and associated revenues and 

profits decrease. For example, in 2004 and 2005, Unit A received significantly less water 

than usual, primarily as a result of surface water lease/exchange agreements made by the 

DIRECT TESTIMONY OF GARY OTTMAN - 4 
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1 A&B Board in preceding years. In short water years, Unit A landowners must generally 

2 plant less water-consumptive and less valuable crops, such as peas and barley, instead of 

3 more valuable crops such as potatoes, beans or sugar beets. 

DIRECT TESTIMONY OF GARY OTrMAN - 5 
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BEFORE THE 

IDAHO DEPARTMENT OF WATER RESOURCES 

) 
IN THE MATTER OF DISTRIBUTION OF ) CM-MP-2009-002 
WATER TO WATER RIGHT NOS. 36-02356a, ) 
36-07210 & 36-07247 ) 

) 
(Water District 120) ) 

) 
IN THE MA TIER OF THE MITIGATION ) 
PLAN FILED BY A&B IRRIGATION ) 
DISTRICT ) 

) 
(Blue Lakes Delivery Call) ) 

--------------------------- ) 

REPLY TESTIMONY OF 
DAN TEMPLE 

SUBMITTED ON BEHALF OF: 

A&B IRRIGATION DISTRICT 

FEBRUARY 16, 2010 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

REPLY TESTIMONY OF DAN TEMPLE 

CAN YOU PLEASE STATE YOUR FULL NAME, ADDRESS, AND POSITION? 

My name is Dan Temple and I live at 175 W. 750 Lane N., Rupert Idaho 83350. My 

work address is 414 11 th St., Rupert, Idaho 83350. I am the manager for the A&B 

Irrigation District. 

WHO ARE YOU TESTIFYING FOR IN TIDS MATTER? 

The A&B Irrigation District. I provided direct testimony in support of A&B' s mitigation 

plan in this matter on January 11, 2010. 

WHAT IS THE PURPOSE OF THIS TESTIMONY? 

I am offering rebuttal testimony to points raised by Mr. Gary Ottman in his direct 

testimony submitted on behalf of the Unit A Association on February 1,2010. 

HAVE YOU REVIEWED THE DIRECT TESTIMONY OF GARY OTTMAN 

AND THE ATTACHED EXHIBITS? 

Yes I have. 

CAN YOU DESCRIBE THE TERM "UNIT A" AND WHAT IT MEANS FOR 

PURPOSES OF OPERATING THE DISTRICT AND DELIVERING WATER? 

Yes. The District was constructed by the Unites States Bureau of Reclamation with two 

divisions, Unit A and Unit B. In 1966 the Bureau turned over operation and maintenance 

of the District to the water users to operate under the 1962 repayment contract with the 

District. Unit A's water supply consists of natural flow and storage water diverted from 

the Snake River. Unit B's water supply is ground water from the Eastern Snake Plain 

Aquifer ("ESP A"). 

REPL Y TESTIMONY OF DAN TEMPLE 1 



1 A. There have only been 2 years in the District's 52 years of operation, 2004 and 2005, that 

2 landowners that receive surface water were placed on a restricted per acre water 

3 allocation for the year. In 2004 that was a 2.6 acre .. feet per acre allocation and in 2005 

4 that was a 3 acre-feet allocation. These reduced allocations were a combination of 

5 drought conditions with no or very little reservoir fill in junior Palisades space (1939) in 

6 2002,2003, and 2004 (Exhibit B - watermaster report excerpts), and Water District 01 's 

7 and IDWR's decisions related to the treatment of prior exchanges of storage water that 

8 the District entered into with other irrigation districts and canal companies. Although 

9 A&B believed the water exchanged would return to the respective storage account by 

10 reservoir, the Watermaster did not treat the exchange that way, and the exchange water 

11 was considered the first water used so A&B did not receive the water back into the 

12 reservoir storage space that was intended by the District when the exchanges were 

13 executed and approved. A&B challenged the Watermaster's decision but it was upheld 

14 by IDWR. The reduced allocations in 2004 and 2005 did not occur due to Unit B's 

15 converted lands receiving a share of the available surface water. If you take the measured 

16 surface water portion of deliveries to the converted lands and had delivered that water 

17 only to the District Unit A lands, the individual allocations would have only increased 0.2 

18 acre-feet (about 7%) in 2004 and 0.14 acre .. feet (about 5%) in 2005. 

19 Q. CAN LANDOWNERS REQUEST MORE THAN 3 ACRE-FEET PER ACRE? 

20 A. Yes they can. A landowner can pay for "excess" water with an increasing charge for 

21 each acre .. foot over 3 that is used within an irrigation season. 

22 Q. HA VE ANY UNIT A ASSOCIATION LANDOWNERS USED EXCESS WATER 

23 TO YOUR KNOWLEDGE? 

REPL Y TESTIMONY OF DAN TEMPLE 4 




