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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DESTRICT OF THE STATL
OF IDAHO, IN AND FGR TITF. COUNTY OF JEROME

NORTH SIPE CANAL COMPANY and

TWIN FALLS CANAL COMPANY, Case No.: CV 2007-1003

Petitloners,
ORDEX DENYING PETITION FOR

ve, ALTERNATIVE WRIT OF MANDATE

David R, Tuthill, Ir., in his official capacify
as Direetor of the Idako Department of
Wuler Resources, and THY IDAHO
DEFARTMENT OF WATER RESOURCES,

Respondents.
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L
BRRIEY PROCEDURE AND FACTS

On Seplomber 27, 2007, the Petitioners ficd a Petifion for Peremptory Writ of Mandatc
alang with an dgplicallon for Aliernative Writ of Mandate requesting that this ICourt ordet the
Respundents to vaid the Notice of Iafent 1o Issue Ticense issued by the Respondents and order
the Respondents 1o jssue a license {or a water right according Lo the terms of the permit issued (o
the Petitioners. Specifically, the Petitioners allege that they filed an application for 4 permit to

divert waler for power production and that the Respondents published notice of the application
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on May 197 and 26", 1977, No protests to the application were {iled within the statutory {ime
Tinuit which exptred on June 6, 1977, Accordingly, Water Right Permit No, 01-07011 was issued
10 the Pelitioners on June 29, 1977, The Permit did not include any subordination conditions
portaining to the use of water for ydropower,

‘Tt Petitioners allege that proof of bencficial use was originally due on June 1, 1982, As
a resalt of delays in the FERC licensing prbcegs. extensions were sought and approved in 1982,
10%7, 1090 and 1992, In 1987, aller the exceutian of the Swan Falls Agreement and the
caociment of Tdaho Coda § 42-2038, the Respeadents first indicated that & furlbar cxtension of
time would only be graated il the hydropowsr tipht was to be junior and subordinate to all other
righls, except hydropower, The Petitioners sxpressed concem that the proposed candition
wonld, among otber things, aliow other non-consumptive uses, such z¢ groundwatér recharge, io
daplete water available under the permit for power generation, Petitioncrs alloge that fo address

the concern the Respondents apreed (o modify the proposed subotdination condition as follows:

Tho righls for vse of water acguired under (his permit shall be junior and
subordinate to all other rights for the consumptive beneficlal use of water, other
{han hydropower and groundwater recharge within the Snake River Basin of the
State of Tdaho that arc initiated later-intime than the priority of this permit and
shall wot pive dsc to sny right or claim against any futvre rights for the
consumnptive beneficial vse of water, other than hydropower and groundwater
recharpe within the Snake River Basin of the State ol Ideho initiated later in time
than the priotity of this permil.

This language was included in the permit issued for Water Right No., 01-07011,

The Petitioners allape that the project was developed and proof of bepelicial use
submiticd on Octahor 29, 1993,

The Petilionpers aflege that the Respondents have 1ssued permity for grdundwz\icr rechargo
upstream ftom their praject without investigating whether the permits would causd injury {a

existing water rlplits and that these junior priprity recharge permits have resulled in reduclion in

Hows ynder their permit.
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The Petitioners alicge that they requested fhat the Respondents issuc a license in 2006
and agaln in the spring of 2007 end that the Respondeats recently issued a Notice of Infent to
Tuyire License indicating that the Respandents had decided ta reopen a protest perlod 10 address
the content of the subotdinalion condition, The Petifioners request thal this Court issue a writ of
mandate requiring the Respondents 1o veid the newly reopened protest period and to liccase tho
project sulbject to the subordination conditions acgotiated hetween the Petitioners and

Respondents in 1987,

1L
STANDARD OF REVIEW

A decision (o 13sue a writ of mandate is committed to the discretion of the courl, LR.C.P,
74(b), An altemattve writ of inandate is issuad without notice to the adverse party, 1.C. §7-305,
Ag alternatlve writ of mendate {s accompeanied by an order requicing the adverse party 10 appoar
and show cause why the party has nat complicd with the wiil. Whether a party is sceking an
allerpative writ or a peremplocy writ tho standard {s the same: “[Tihe party seeking & wril of
mandate musl ostablish o *clear legal right’ 1o the relief soughl. Additionally, the writ of mandate
will not issue where the petitionor has *a plain, speedy and adequate remedy in the ordinary
course of law,”™ Ackerman v. Bonnevitle County, 140 1daho 307, 311, 02 1P.3d 557, 561

(Ct.App2004)(clting Brady v. Clty of Flamedale, 130 Idaho 569, 371, 944 .24 704, 706 (1997)),

I1f.
DISCUSSION

Following a review of the pleadings, the Court [inds that because of the axistence of

many unresolved issues rogarding the apprapriateness of {he lssuance of & writ of mandate, (hat il
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ts neccssary to allow the Respondents (o answer the allegailons of the Petition and to prosent
legal argument and Jor evidence as may be approprizte pror to (he Court deciding whether to
issne g wiil of mendate. In reaching this decision, the Court hag considered the followﬁng:

L Time docs not appear to be of the cesence. The issuance of the Keense has been
pending since 1993 when proof of beneficial use wus made. The Courl [inds no-immediale
injury resuliing from addressing the maxits in this wanner.

2, There is the threshold question of wﬁetlwr the Petitioners have an adequate
remedy atlaw. Specifieally, if Belitioners wait unti! the Respondents either issuc a license or an
order declining to do so, do the usval administrative and judicial review processcs provido an
adequate remedy at law?

3 The legal guestion of whether the Respondents have the authodty, for any reason
(chonges in law ete.), to modify or impose a now condition on a permit after beneficial use has
been proven but prior o the issuance of a license? If so, what is the appropriate remedy for a
permiliee who completes the diversion works and refated projects in relianee on the torms on
which the permit was originally conditioned? Are there legally recopnizable exceptions to {he
opuerativa langruape of Tdaho Code § 42-2197

4. What is the lepal significance of the negotiated agreerent on which the extension

for proof of beneficial use was granisd?

5, Tho iegal question of when a water right vests——when the permit is issued or

when a lleense is issued or at some other Hime—may hot be entirely sctiled. In River Grove

Iarins, 8.8.8.A. Subcase Na., 36-08099, Memorandum Decision and Order on Chafletige;
Chreder on Stevie of Ldaho's Motion to Diswiss Claimant’s Notice of Challenge, filed January 11,

2000, Judge B. Wood), the courl decided that o water right vests upon issuance of a lieense, No
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nppeal was taken from that decision. See also Cantlin v, Carfer, 88 Idaho 179, 397 P.2d 761
(1964)(stute engineer revoked permit afler completion of diversion works).

6. The question of whether il was appropriate for the Respondents to modify the
permil in conjunetion with granting the cxtension without re-opening and publizhing the metier
{or comracnt 1n oyder to addrass the substantive changes. In particular in light of the infervening
{asues perlaining 1o hydropawst which had emerged stnce the permit was initially issued. See
Hardy v, Higginson, 123 Idaho 485, 849 P.2d 946 (1993 Y(applicaiion to amend to permit offors
enfire permit up to IYWER review), |

By raising these issues, (ho Couwt is in no way prejudging the Petitioner’s claims for rotief
but iz only explataing the reasons for not issuing a wiit of mandate without proper serviee of
process, notice and opportunily for Respondents to regpond to the pleadings and othorwise be
menningfully heard. The issue of whether a peremplory writ is an appropriate remedy will only

be defermined [oHowing a full hearing on the merits,

v,
ORDER

Accordingly, it 1s hersby ORDERED as follows:

f. The dpplication for Aliernative Writ of Mandate is DERIED,

2 The Pelifioner may natice up a hearing on the Application for Peremplory Writ of

Mandare following proper service and notice to the Respondents,

I
Dated Detober 1O, 2007 |
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