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Attorneys for Ditch Companies 

BEFORE THE DEPARTMENT OF WATER RESOURCES OF THE 

IN THE MATTER OF 
ACCOUNTING FOR 
DISTRIBUTION OF WATER 
TO THE FEDERAL ON
STREAM RESERVOIRS IN 
WATER DISTRICT 63 

STATE OF IDAHO 

MOTION TO DISQUALIFY 

COMES NOW, Ballentyne Ditch Company, Boise Valley Irrigation Ditch Company, Canyon 

County Water Company, Eureka Water Company, Farmers' Co-operative Ditch Company, 

Middleton Mill Ditch Company, Middleton Irrigation Association, Inc., Nampa & Meridian 

Irrigation District, New Dry Creek Ditch Company, Pioneer Ditch Company, Settlers Irrigation 

District, South Boise Water Company, and Thurman Mill Ditch Company (hereinafter collectively 

known as "Ditch Companies"), by and through their counsel, Sawtooth Law Offices, PLLC, and 

pursuant to I.C. § 67-5252 and IDAPA 37.01.01.412, hereby move to disqualify the Director of the 

Idaho Department of Water Resources (IDWR), or any member/employee ofiDWR, from presiding 

over the above-captioned matter. This Motion is supported by the Affidavit of Counsel submitted 
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herewith, as well as the documents already part of this record for this matter. 

I. INTRODUCTION 

On October 22, 2013, the Director initiated this Contested Case by filing a Notice of 

Contested Case and Formal Proceedings, and Notice of Status Conference. The Notice then set the 

matter for a status conference to occur on December 6, 2013. Following the status conference, on 

December 27, 2013, the Director stayed the matter pending the decision from the Idaho Supreme 

Court in the case involving Basin Wide Issue No. 17. On September 10,2014, the Director issued 

an Order Lifting Stay and Notice of Status Conference which set the matter for a status conference 

on October 7, 2014. Other than these initial notices there have been no pleadings, decisions or 

determinations in this matter. More specifically, there has been no determination as to whether the 

Director or someone else will be the presiding officer over of this matter. Accordingly, the Ditch 

Companies hereby move to disqualify the Director and/or IDWR from presiding over this matter for 

the reasons set forth below, including the fact that the Director and IDWR's involvement in the 

matter would be best suited as a non-party wherein they could continue to play an active role 

procurement and dissemination of necessary documents and information as well as continue to be 

involved in any potential settlement options/alternatives. 

II. ARGUMENT 

1. Disqualification Without Cause. 

Idaho Code section 67-5252(1) provides that "any party shall have the right to one (1) 

disqualification without cause of any person serving or designated to serve as the presiding officer." 

In this matter, there has been no decision as to whether the Director intends to preside over this 

matter but the Director did sign the document referred to as the Notice of Contested Case and 
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Formal Proceedings, and Notice of Status Conference and Order Lifting Stay and Notice of Status 

Conference1 and thus to the extent the Director intends to preside over this matter the Ditch 

Companies move to disqualify the Director based upon its "right to one ( 1) disqualification without 

cause." The Ditch Companies further move to disqualify any other employees ofiDWR based upon 

its right to disqualify the agency head and the agency employees as provided ini.C. § 67-5252 which 

provides "[a ]ny party may assert a blanket disqualification for cause of all employees of the agency 

hearing the contested case, other than the agency head, without awaiting designation of a presiding 

officer." 

2. Disqualification based upon Bias, Prejudice, Interest, Substantial Prior 
Involvement. 

Idaho Code section 67-5252(1) also provides for the "right to move to disqualify for bias, 

prejudice, interest, substantial prior involvement in the matter other than as presiding officer, lack 

of professional knowledge in the subject matter of the contested case, or any other cause provided 

in this chapter or any cause for which a judge is or may be disqualified." (emphasis added.) A 

similar right to disqualification of officers hearing contested cases is provided in IDAP A 

37.01.01.412. The Director and/or IDWRhave been involved in the issues intended to be addressed 

in this matter much more than simply fulfilling their roles in the accounting and administration of 

water rights in Basin 63. In fact, the Director and IDWR have been advocating and/or participating 

in settlement discussions and have taken various positions regarding the resolution of this matter. 

See Affidavit of Counsel. 

On or about September 17, 2014, the Director provided a presentation to the Interim Natural 

1 IDAPA 3 7.0 1.01.550 requires the notice of hearing to include the name of the presiding officer. 
The Notice and Order referenced above do not indicate the name of the presiding officer for this matter. 
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Resources Committee which explained the issue presented in this Contested Case, described many 

of the arguments which may arise, described the Director's opinions relating to the issues, identified 

consequences concerning these issues and identified ongoing settlement discussions which the 

Director and/or IDWR are aware of and/or have been involved in. Affidavit of Counsel, Exhibit A. 2 

In fact, page 17 of the Director's presentation references "draft settlement agreement 

language" and the Director's consideration of the merits to such settlement options. !d. (Exhibit A). 

The presentation also makes several statements as to the Director's opinions as to the complaints the 

Director has received and the Director's opinions as to several "considerations" including "possible 

consequences" the Director has already considered. Thus, the Director has considered issues which 

may be raised in this matter and has openly expressed opinions before the matter has been presented 

to the Director. Moreover, the Director is not only aware of settlement options being considered 

at this point but has been involved in such discussions as the Director has provided settlement 

proposals with proposed priority dates and analysis of those dates. The parties to this matter cannot 

expect to get a fair, impartial and objective presiding officer over this matter when the presiding 

officer has already considered many of the issues which may be raised, expressed opinions on those 

issues and engaged in settlement discussions concerning the very issues which the presiding officer 

may be asked to decide. The prohibition against decision makers which are biased, prejudiced and 

which have had substantial prior involvement in the matter is fundamental and essential for purposes 

of due process for the parties, especially considering the standards of review of any agency 

2 It has been nearly one year since this Contested Case was initiated and the communication 
referenced herein is just a glimpse of the discussions and involvement of the Director and IDWR during 
this period, much of which would be considered improper ex parte communication, and would 
demonstrate further biased, prejudice and substantial prior involvement of the Director and IDWR. The 
Director and IDWR, whether it appoints an independent hearing officer or not, should disclose such 
communication to the parties, and as appropriate allow discovery on the issues. 
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determinations or orders. The Director and IDWR are clearly biased and prejudiced based upon their 

substantial prior involvement concerning the issues and their knowledge and involvement in the 

settlement proposals being suggested/considered by the Director and IDWR. Accordingly, the 

Director should disqualify himself, and any other employee of IDWR, from presiding over this 

matter and should appoint an independent hearing officer to preside over this matter. 

It is not being suggested that the Director and IDWR should have no involvement in this 

matter. To the contrary, the Director and IDWR's involvement in this matter will continue to be 

necessary and in fact appointing an independent hearing officer to preside over this matter will allow 

the Director and IDWR to continue to participate in the matter, provide their expertise and guidance, 

and also allow the Director and IDWR to continue to participate in any further settlement discussions 

or alternatives. Indeed, the Director and IDWR are essential to procuring, accumulating and 

disseminating the historical documents relating to the distribution and accounting in Basin 63 and 

may also be helpful to any settlement discussions, including consideration of settlement 

alternatives/options which may be feasible to resolve this matter. However, such assistance or 

involvement would be restricted if the Director and IDWR were to preside over this matter as it 

would not be proper for the Director or IDWR to be the presiding officer and still participate in any 

negotiations or discussions concerning the possible resolution. 

In fact, Idaho Code § 67-5253 specifically forbids such communication and provides "a 

presiding officer serving in a contested case shall not communicate, directly or indirectly, regarding 

any substantive issue in the proceeding, with any party, except upon notice and opportunity for all 

parties to participate in the communication." A similar prohibition against ex parte communication, 

"unless required for the disposition of a matter specifically authorized by statute to be done ex parte", 
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is provided inn IDAPA 37.01.01.417. During the nearly one year since the Director initiated this 

case, the Director and IDWR have engaged in ex parte communication with parties, non-parties, 

Legislators and others, involving more than simply procedural issues, and while this provides the 

basis for disqualification as discussed above, should the Director and IDWR desire to continue to 

be part of and participate in further discussions concerning these issues then it is necessary for the 

Director to appoint an independent hearing officer. 

Finally, this Motion is being filed in advance of the upcoming status conference scheduled 

for October 7, 2014 which presumably will discuss scheduling and other matters. The Ditch 

Companies contend that this motion must be addressed, whether it is set for a subsequent hearing 

or at the status conference before the matter proceeds any further. In other words, a threshold 

question is whether an independent hearing officer will be appointed, and if so, then said 

independent hearing officer should address scheduling and other matters. Indeed, a decision, in 

writing, is necessary pursuant to I.C. § 67-5252(3), which provides that "[a] person whose 

disqualification for cause is requested shall determine in writing whether to grant the petition, stating 

facts and reasons for the determinations." 

III. CONCLUSION 

For the above-referenced reasons, the Ditch Companies respectfully move to disqualify the 

Director and IDWR from presiding over this matter. Both have already rendered opinions as to the 

issues and consequences in this matter before the parties have had an opportunity to present their 

respective cases and both have had a substantial prior involvement and have participated in and 

proposed settlement alternatives/options relating to the very issues which will be decided in this 

matter. Neither the Director or IDWR can be a fair, impartial and objective presiding officer and 
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both would be more helpful continuing to provide guidance or expertise as a non-party similar to 

their role in the Snake River Basin Adjudication and thus both would also be available to participate 

in and assist with the discussions of feasible settlement alternatives. 

DATED this ~ay of October, 2014. 

SAWTOOTH LAW OFFICES, PLLC 

By:~~ 
/ S. Bryce Farris 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ~ay of October, 2014, I served the foregoing to the 
following and by the method indicated below: 

Erika E. Malmen [ ] U.S. Mail, postage prepaid 
PERKINS COlE LLP [ ] Hand Delivery 
111 West Jefferson St., Ste. 500 [ ] Overnight Mail 
Boise, ID 83702-5391 [ ] Facsimile 
emalmen@.Qerkinscoie.com [><] Email 

Peter R. Anderson [ ] U.S. Mail, postage prepaid 
TROUT UNLIMITED [ ] Hand Delivery 
910 W. Main St., Ste. 342 [ ] Overnight Mail 
Boise, ID 83702 [ ] Facsimile 
.Qanderson@tu. org [k] Email 

Scott L. Campbell [ ] U.S. Mail, postage prepaid 
Andrew J. Waldera [ ] Hand Delivery 
MOFFATT THOMAS BARRETT ROCK & [ ] Overnight Mail 

FIELDS, CHRTD [ ] Facsimile 
PO Box 829 [X] Email 
Boise, ID 83701 
slc@moffatt.com 
ajw@moffatt.com 
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David Oehlert, Esq. [ ] U.S. Mail, postage prepaid 
US Dept. Of Justice [ ] Hand Delivery 
Denver Field Office [ ] Overnight Mail 
999 181

h Street, South Terrace, Ste. 370 [ ] Facsimile 
Denver, CO 80202 [ \(] Email 
david. gehlert@usdoj. gov 

James C. Tucker, Esq. [ ] U.S. Mail, postage prepaid 
Idaho Power Company [ ] Hand Delivery 
PO Box 70 [ ] Overnight Mail 
Boise, ID 83702 [ ] Facsimile 
jamestucker@idahoQower.com [ )<.] Email 

Albert Barker [ ] U.S. Mail, postage prepaid 
Shelley M. Davis [ ] Hand Delivery 
BARKER ROSHOLT & SIMPSON, LLP [ ] Overnight Mail 
PO Box 2139 [ ] Facsimile 
Boise, ID 83701-2139 [kj Email 
aJ2 b@idahowaters. com 
smd@idahowaters.com 

Chas. F. McDevitt [ ] U.S. Mail, postage prepaid 
Dean J. Miller [ ] Hand Delivery 
Celeste K. Miller [ ] Overnight Mail 
McDEVITT & MILLER, LLP [ ] Facsimile 
PO Box 2564 [ ><-] Email 
Boise, ID 83 701 
chas@mcdevitt-miller.com 
joe@mcdevitt-miller.com 
ck@mcdevi tt-miller .com 

Jerry A. Kiser [ ] U.S. Mail, postage prepaid 
PO Box 8389 [ ] Hand Delivery 
Boise, ID 83 707 [ ] Overnight Mail 
jkiser@cableone.net [ ] Facsimile 

[.><] Email 

John K. Simpson [ ] U.S. Mail, postage prepaid 
Travis L. Thompson [ ] Hand Delivery 
Paul L. Arrington [ ] Overnight Mail 
BARKER ROSHOLT & SIMPSON LLP [ ] Facsimile 
195 River Vista Place, Ste. 204 [XJ Email 
Twin Falls, ID 83301-3029 
jks@idahowaters.com 
tlt@idahowaters. com 
Qla@idahowaters. com 
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W. Kent Fletcher [ ] U.S. Mail, postage prepaid 
FLETCHER LAW OFFICE [ ] Hand Delivery 
PO Box 248 [ ] Overnight Mail 
Burley, ID 83318 [ ] Facsimile 
wkf@12mt.org [X] Email 

Rex Barrie [ ] U.S. Mail, postage prepaid 
Watermaster [ ] Hand Delivery 
Water District 63 [ ] Overnight Mail 
PO Box 767 [ ] Facsimile 
Star, ID 83669 [>-] Email 
waterdistrict63 @qwestoffice.net 

Ron Shurtleff [ k] U.S. Mail, postage prepaid 
Watermaster [ ] Hand Delivery 
Water District 65 [ ] Overnight Mail 
102 N. Main St. [ ] Facsimile 
Payette, ID 83661 [ ] Email 

Michael P. Lawrence [ ] U.S. Mail, postage prepaid 
GIVENS PURSLEY [ ] Hand Delivery 
PO Box 2720 [ ] Overnight Mail 
Boise, ID 83701-2720 [ ] Facsimile 
bms@msbtlaw.com [ )<] Email 

Bruce Smith [ ] U.S. Mail, postage prepaid 
MOORE SMITH [ ] Hand Delivery 
950 W. Bannock St., Ste. 520 [ ] Overnight Mail 
Boise, ID 83702-5716 [ ] Facsimile 
m12l@givens12ursley.com [t] Email 
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