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name of Innovative Mitigation Solutions, LLC 
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) 

~~~~~~~~~~~~~~~~~ ) 

RESPONSE TO MOTION 
FOR SUMMARY JUDGMENT 

COMES NOW, Protestant, BIG WOOD CANAL COMP ANY (BWCC), by and through its 

counsel of record, Hobdey Law Office, PLLC, and responds to the Motion for Summary Judgment 

filed on behalf of THOMAS M. O'GARA FAMILY TRUST and LOWER SNAKE RIVER 

AQUIFER RECHARGE DISTRICT (hereinafter Protestants). 

Big Wood Canal Company agrees with and adopts the Motion for Summary Judgment and 

Memorandum in Supp01i of Summary Judgment, submitted by the above-named Protestants. 

In addition, Big \X/ ood Canal Company argues that the Applicant has failed to show or allege 

in the Application that there is sufficient water for the purpose set forth in the Application. As set 

forth in the Memorandum in Support of Summary Judgment, filed by THOMAS M. O'GARA 

FAMILY TRUST and LOWER SNAKE RIVER AQUIFER RECHARGE DISTRICT, the ground 

water and surface water have both been deemed fully appropriated by the Idaho Department ofW ater 

Resources. However, Applicant, at pre-hearing conferences although admitting that in some years 

there will be no water to dive1i to recharge, has stated that in some years there may be water. 

Applicant has stated that diversion for recharge would take place in those, as of yet unidentified 

years, prior to the filling of Magic Reservoir. There is nothing in the Application, or other filings 
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by the Applicant, indicating that BWCC, the holder of the senior storage rights in Magic Reservoir, 

would agree to such subordination. Therefore, based upon the undisputed fact that the water supply 

is not sufficient to grant this Application, it should be denied. 

Recharge applications have been approved by the Idaho Department ofW ater Resources, but 

never have they been approved with the ultimate purpose of selling "credits". Recharge that is 

beneficial to the entire watershed, or ground water area, such as the ESP A, may be appropriate. 

Once a groundwater model has been established and sufficient water identified to be used for 

recharge such an application may be accepted. However, when the admitted purpose, such as we 

have in this application, is for the ultimate selling of credits, there is actually no beneficial recharge 

to the aquifer. In fact, there may be a further depletion to the aquifer. However, the Applicant, 

cannot set forth with any degree of certainty as to what will happen to the aquifer because no model 

exists. 

There have been mitigation recharge applications approved in the Wood River Valley. Big 

Wood Canal Company has been involved in these applications for mitigation. These mitigation 

applications are based upon existing water rights being recharged into the aquifer upon the condition 

that "a lesser amount" is being taken out of the aquifer. What the Applicant is proposing in this 

particular application is completely different than any mitigation recharge rights previously approved 

by the Department in the Wood River Valley. 

Therefore, based upon reasoning and arguments set forth in the Memorandum in Support of 

Motion for Summary Judgment submitted by Thomas M. O'Gara Family Trust and Lower Snake 

River aquifer Recharge District and upon the above, BWCC urges that the Application be dismissed 

without further hearing. 

DATED THIS day of April, 2015. 
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CERTIFICATE OF SERVICE 

I hereby certify that on this ;2!j. day of April, 2015, I served a true and correct copy of the 
foregoing, via email to the following: 

Idaho Department of Water Resources 
650 Addison Avenue West, Suite 500 
Twin Falls ID 83301 

Innovative Mitigation Solutions 
2918 North El Rancho Place 
Boise ID 83704 

Frank Erwin 
711 East Avenue North 
Hagennan ID 83332 

Idaho Rivers United 
Kevin Lewis Conservation Director 
PO Box 633 
Boise ID 83701 

Peter Trust 
Thomas A. Thomas, General Partner 
PO Box 642 
Sun Valley ID 83353 

Attn: Spencer Eccles 
Eccles Flying Hat Ranch LLC 
Eccles Window Rock Ranch LLC 
PO Box 3028 
Salt Lake City UT 84110 

Trout Unlimited, fac 
Peter R. Anderson 
910 West Main St, Suite 342 
Boise ID 83 702 

Harry S. Rinker 
PO Box 7250 
Newport Beach CA 92658 

Attn: Fred Price 
Bureau of Land Management 
Idaho State Office 
1387 South Vinnell Way 
Boise ID 83709-1657 

Michael Lawrence 
Givens Pursley 
Representative for Redstone Partners 
PO Box 2720 
Boise ID 83701-2720 

Peter L. Sturdivant 
PO Box 968 
Hailey ID 83333 

Valley Club Owners Association 
Jack Levin, President 
PO Box 6733 
Ketchum ID 83340 

Idaho Conservation League 
c/o Marie Kellner 
PO Box 844 
Boise ID 83701 

Brockway Engineering 
2016 North Washington St. Suite 4 
Twin Falls ID 83301 
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Board of Blaine County Commissioners 
Lawrence Schoen, Commissioner 
206 First Avenue South, Suite 300 
Hailey ID 83333 

Lane Ranch Homeowners Association 
c/o Sun Country Management 
Marc E. Reinemam1 
PO Box 1675 
Sun Valley ID 83353 

Heart Rock Ranch LLC 
Harry R. Hagey, Trustee of member trust 
PO Box 3724 
Hailey ID 83333 

Attn: John K. Simpson 
Idaho Power Company 
c/o Barker Rosholt & Simpson 
PO Box 2139 
Boise ID 83701-2139 

Travis Thompson 
Paul Arrington. 
Barker Rosholt & Simpson 
195 River Vista Place, Suite 204 
Twin Falls ID 83301-3029 

Attn: Patti Lausen 
Wood River Land Trust 
119 East Bullion Street 
Hailey ID 83333 

Western Watersheds Project 
Jon Marvel, Executive Director 
PO Box 1770 
Hailey ID 83333 

Brad Walker 
Walker Sane & Gravel, Ltd. Co. 
PO Box 400 
Bellevue ID 83313 

Idaho Department of Fish and Game 
Attn: Dallas Burkhalter 
PO Box 25 
Boise ID 83 707 

Attn: Michael Creamer 
City of Hailey & Valley Club 
c/o Givens Pursley 
PO Box 2720 
Boise ID 83701-2720 

Harriet Hensley 
Office of the Attorney General 
PO Box 83720 
Boise ID 83720-0010 

Attn: Steve Spencer 
USDA Forest Service 
1802 Hwy 16, room 5 
Emmett ID 83617 

t ; ;/Jty-
Cra~' 
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