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COME NOW Petitioners Ballentyne Ditch Company, Boise Valley Irrigation Ditch
Company, Canyon County Water Company, Eureka Water Company, Farmers’ Co-operative
Ditch Compahy, Middleton Mill Ditch Company, Middleton [rrigation Association, Inc., Nampa
& Meridian Irrigation District, New Dry Creek Ditch Company, Pioneer Ditch Company,
Pioneer Irrigation District; Settlers Irrigation District, South Boise Water Company, and
Thurman Mill Ditch Company (the “Ditch Companies™), by and through their attorneys of
record, Sawtooth Law Offices, PLLC, and submits this Memorandum in Support of Motion to
Stay, filed concurrently herewith.

L
INTRODUCTION

This Contested Case is proceeding on a dual track with the late claims claimed by the
Bureau of Reclamation (“BOR”) and Boise Project Board of Control (“Boise Project”), which, in
turn, are currently pending before this very same Court in SRBA Consolidated Subcase
Nos. 63-33732, et al. (hereinafter collectively referred to as the “Late Claims™). The Ditch
Companies have repeatedly requested that the Director stay the Contested Case in order to allow
the Late Claims to be fully litigated and resolved in the Snake River Basin Adjudication District
Court (“SRBA?”) by the judiciary which is charged with defining the legal rights of the parties.
However, the Director has defiantly refused such requests, without any explanation as to the
urgency of proceeding with a Contested Case which he sua sponte initiated, based upon his
misinterpretations and mischaracterizations of the issues pending before the SRBA. Namely, the
Director fails to recognize that the Late Claims involve the determination of “what” the property
interests for the existing storage water rights are, and that said determination of the property
interest then dictates “how” the property interest is accounted. This Court has spoken to this

very issue. Special Master Theodore Booth issued a recommendation in the Late Claims, and
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more recently an Order Denying the Motions to Alter or Amend, and thus the next step in the
Late Claims is a Notice of Challenge to the very same SRBA Court. Thus, the Contested Case
and the Late Claims are set to be heard in May by this Court.! For the reasons stated herein, this
Court should stay the Contested Case until the Late Claims are fully resolved. Once the SRBA
determines the outcome of the Late Claims, it can subsequently determine whether to proceed
with the Contested Case, set aside the Contested Case or remand the same back to the
Department for further consideration consistent with the Late Claims decision.

, 1L
PROCEDURAL HISTORY/BACKGROUND

The procedural history and background for the Ditch Companies’ Motion to Stay
(hereinafter “Motion™) begins with the motions to file late claims by the BOR and the Boise
Project on or about January 31, 2013.> The SRBA issued an Order granting leave to file the Late
Claims on May 22, 2013, and the late claims were subsequently consolidated in to SRBA
Consolidated Subcase Nos. 63-33732, et al.® The Late Claims were filed in response to the
positions taken by the State of Idaho in Basin-Wide Issue 17 concerning the right to fill the Boise
River Reservoirs following flood control releases. The Late Claims asserted in the alternative
that if the existing storage water rights for the Boise River Reservoirs did not provide for the
right to refill the reservoirs following flood control releases, then the Late Claims were for the

purpose of establishing water rights for the “second-in” water ultimately used to fulfill the

" The hearing for this Contested Case is set for May 10, 2016. Based upon Special
Master Booth’s Order Denying Motions to Alter or Amend being filed on February 26, 2016, it
is anticipated that the Late Claims will be heard under a Notice of Challenge at the end of
May, 2016.

? 'The references to the Late Claims pending before the SRBA can be found in the record
of the SRBA in SRBA Consolidated Subcase Nos. 63-33732, et al.

* On January 9, 2015, this Court issued an Order of Consolidation; Order of Reference,
consolidating the Late Claims and directing Special Master Booth to conduct all proceedings
necessary to resolve the Late Claims.
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“irrigation from storage™ elements of the existing storage rights in flood control years.

Exactly five months after this Court granted leave to file the Late Claims, the Director of
the Idaho Department of Water Resources sua sponte initiated a Contested Case proceeding on
October 22, 2013 (R., 000002). Being fully aware of the pending Late Claims, and despite the
numerous requests and motions from various parties to stay or dismiss the Contested Case based,
inter alia, on the pending Late Claims, the Director nevertheless proceeded with the Contested
Case. In fact, the Ditch Companies filed a Motion to Dismiss/Stay the Contested Case on
October 28, 2014, which was denied by the Director on December 16, 2014. See Order Denying
Pre-Hearing Motions, p. 14 (R., 000335). The Ditch Companies later sought the stay of the
Contested Case at the pre-hearing conference for the Contested Case. See Irrigation Entities’
Joint Notice of Issues for Pre-Hearing Conference, pp. 7-8 (Aug. 13, 2015) (R., 000869).* The
Director again denied the ;'equest and proceeded forward with a five-day hearing on
August 27-28, and 31, and September 9-10, 2015.

However, before the Director issued a final order in the Contested Case, on
October 9, 2016, SRBA Special Master Booth issued a Memorandum Decision and Order
Granting Ditch Companies’ and Boise Project’s Motion for Summary Judgment and Special
Master’s Recommendation of Disallowance of Claims in SRBA Consolidated Subcase Nos. 63-
33732, et al., concerning the Late Claims (hereinafter “Recommendation”™) (R., 001344). Six
days later, on October 15, 2015, the Director issued a Final Order in the Contested Case and
subsequently issued an Amended Final Order on October 20, 2015. The Ditch Companies and

the Boise Project timely filed Petitions for Reconsideration on November 3, 2015, arguing, inter

“ In these prior motions to stay the Contested Case, the Ditch Companies specifically
raised the fact that Contested Case and Late Claims are proceeding on dual tracks, pose dangers
of inconsistent decisions, and it is not judicially efficient to proceed with the Contested Case
until the Late Claims are decided.
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alia, that the Director must follow the legal guidance provided by Recommendation. (R.,
001331). The Director subsequently issued an Order Denying Petitions for Reconsideration on
November 19, 2015, stating that the Recommendatioﬁ was not binding on him because it not
final, and that the Recommendation dealt with Late Claims unrelated to the existing storage
water rights for the Boise River Reservoirs. (R., 001401). The Ditch Companies and the Boise
Project timely filed Petitions for Judicial Review of the Amended Final Order and this pending

Petition for Judicial Review arises out of said Contested Case.

On February 26, 2016, SRBA Special Master Booth issued an Order Denying
Motions to Alter or Amend in SRBA Consolidated Subcase Nos. 63-33732, et al. For the Court’s
ease of reference and true and correct copy of the Order Denying Motions to Alter or Amend is
attached to this Memorandum as Exhibit A’ As of the filing of this Motion, an appeal or Nofice
of Challenge has not been filed but it is anticipated. If a Notice of Challenge is filed, given the
procedural requirements and briefing schedules provided under SRBA Administrative Order 1
(“AQ1”), it is anticipated that the SRBA District Judge will likely hear the Notice of Challenge
at the end of May, 2016. ’i‘hus, both the Late Claims and the Contested Case are procceding on
dual tracks to the same SRBA District Judge to be heard within approximately one month of

each other.

1L
ARGUMENT.

Rule 84(m) of the Idaho Rules of Civil Procedure and Idaho Code Section 67-5274
provide that the reviewing court of a petition for judicial review may issue “a stay upon

appropriate terms.” Neither Rule 84(m) nor Idaho Code Section 67-5274 provide the standard

* The Ditch Companies request that the Court take judicial notice under Rule 201 of the
Idaho Rules of Evidence of the records in SRBA Consolidated Subcase Nos. 63-33732, et al,
including but not limited to the Recommendation and the Order Denying Motions to Alter or
Amend issued on February 26, 2016.
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for determining whether to stay the petition for review or what “appropriate terms” may be. The
thrust of this Motion is that there is a similar (and first in time) case previously pending, and that
the SRBA should not proceed with the later initiated Contested Case until the Late Claims have
been fully resolved for fear of inconsistent decisions and judicial economy. This is akin to a
motion to dismiss or stay under Rule 12(b)(8) of the Idaho Rules of Civil Procedure.

While the Ditch Companies recognize that this is not a motion under Rule 12(b)(8), the
Court’s analysis of such motions is instructive as the standard and factors courts have considercd
in determining whether an action should proceed when a similar case is pending. As to the
standard of review, the courts have determined that the determination of whether a case should
proceed where a similar case is pending, and has not gone to judgment, is discretionary, and will
not be overturned absent an abuse of discretion. See Wing v. Amalgamated Sugar Co., 106 Idaho
905, 908, 684 P.2d 307, 310 (Ct.App. 1984) (analyzing whether a motion to dismiss or stay
under Rule 12(b)(8) of [.R.C.P. should be granted). As to the factors which may be considered,
in Diet Ctr., Inc. v. Basford, 124 Idaho 20, 22-23, 855 P.2d 481, 483-84 (Ct.App. 1994), the
Court of Appeals suggested several guidelines for the court to follow for exercising such
discretion:

In deciding whether to exercise jurisdiction over a case when there is another

action pending between the same parties for the same cause, a trial court must

evaluate the identity of the real parties in interest and the degree which the

claims are similar. The trial court is to consider whether the court in which

the matter already pending is in a position to determine the whole

controversy and to seftle all rights of the parties. Additionally, the court may

take into account the occasionally competing objectives of judicial economy,

minimizing costs and delay to the litigants, obtaining prompt and orderly

disposition of each claim or issue, and aveoiding potentially inconsistent
Jjudgments.

Id. (emphasis added) (citations omitted).
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With respect to this Motion, there are two competing cases which are, or soon will be,
pending before the same court. The above principles or guidelines are applicable to determine
whether to continue to proceed with both cases on dual tracks or whether to stay the Contested
Case in order to first define the property rights, i.e. storage water rights, at issue in the Late
Claims and avoid potentially inconsistent decisions.

A. The SRBA Must First Determine the Property Right before it Can Address the
Accounting of the Right

The Contested Case is not only the subsequent or later initiated case, but the Court must
resolve the issues raised in the Late Claims as a prerequisite to reviewing the issues raised in the
Contested Case. There is no dispute that the Idaho Supreme Court in Basin-Wide Issue 17
acknowledged that the Director has an administrative role to play in accounting the satisfaction
of storage water rights, In-Re SRBA, Case No. 39576, Subcase No. 00-91017, 157 1daho 385,
336 P.3d 792 (2014). However, the Idaho Supreme Court further noted that the Director’s
administrative discretion is bound by the prior appropriation doctrine and that his duty to
administer water in accordance with the partial decrees for the existing storage water rights. /d.
More specifically, the Court stated that “this means that the Director cannot’distribute water
however he pleases at any time in any way; ke must follow the law.” Id. at 393, 336 P.3d at 800
(emphasis added). The law which must be followed includes the orders and decrees of the
SRBA concerning water rights because it is the SRBA that is charged with determining the
elements of water rights and issuing decreed water rights (i.e., it is for the court to define the
nature and scope of the water rights (property rights) at issue, not the Department).

As stated by Special Master Booth in the Late Claim subcases:

[TThe issues as to “what is the property?” and “how to account for the

property?” are not the same. The accounting is left to the Idaho Department
of Water Resources, but a determination of “what is the property?” is
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answerable by the SRBA Court and making such a determination is
compatible with the holding in Basin-Wide Issue 17.

See Recommendation, p. 21 (R., 001344),

More recently, in his Order Denying Motions to Alter or Amend Special Master Booth
reiterated that “the accounting system does not define the existing storage water rights.” Order
Denying Motions to Alter or Amend, SRBA Consolidated Subcase Nos. 63-33732, et al., pp. 29-
30 (Feb. 26, 2016). The storage water rights, which are property rights, cannot be modified,
limited or diminished by the Director’s post hoc determinations of accounting procedures. Said
simply and bluntly, administrative accounting procedures do not define the underlying property
rights. And, “[b]efore determining how to account for something, one must know what is being
counted. Accordingly, it cannot be said as a Director’s discretionary decision of ‘how’ to
account for the existing storage rights is determinative of what portion of the annual reservoir
inflows are stored under the authority of the existing water rights.” See Recommendation, p. 33.
(R., 001344).

B. The Water Rights at Issue in the Late Claims and Contested Case are the Same

The Director andDepartment will likely argue, as they have in the past, that the issues to
be resolved are not similar. In fact, in response to the petitions for reconsideration filed by the
Ditch Companies and Boise Project seeking to have the Director follow the Recommendation,
the Director responded by stating that the water rights at issue in the Contested Case and the Late
Claims are somehow different. See Order Deny Motions for Reconsideration, pp. 2-3,

(R., 001401). According to the Director, because the Late Claims involve different water right
numbers and different claimed priorities than the existing water rights for the Boise River
Reservoirs, the issues resolved in the Late Claims have no bearing on the issues in the Contested

Case. The argument by the Director is difficult to understand given that the satisfaction of the
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existing storage water rights is at issue in both the Contested Case and the Late Claims.

As discussed above, the Ditch Companies submit that the SRBA must first determine the
property right before it can address the accounting of said right. Thus, a prerequisite to
addressing the issues in the Contested Case is to address and resolve the Late Claims and the
property right that is being counted. This is consistent with the Recommendation issued by
Special Master Booth in the Late Claims. The Recommendation concludes that the Late Claims
are not necessary because “the irrigation storage component of the existing water rights is the
right to store the water contained in the Boise Reservoirs at the time of maximum physical fill.”
Recommendation, p. 7 (emphasis added). The Recommendation further held that the water put to
beneficial use under the existing water rights was the water that is stored in the reservoirs
following flood control releases, that the existing water rights are not “satisfied” by “paper fill,”
and, therefore, there is no need for second water rights/late claims to “refill” the Boise
Reservoirs following flood control releases because the right to do so is provided by the existing
water rights. See, generally, Recommendation, pp. 7, 8 and 35. In other words, the decreed
water rights which the Director suggests are at issue in the Contested Case (water right nos. 63-
303, 63-3613, 63-3614, and 63-3618) are the same existing water rights the Special Master
determined are not “satisfied” by “paper fill.” The bottom line is that the SRBA must first
adjudicate the Late Claims to define and determine the property rights before it can determine
whether the rights have been properly accounted for by the Department.

Gy The Danger of Inconsistent Decisions, the Lack of Prejudice to any Parties, and
- Judicial Economy Dictate that the Contested Case Should be Stayed

The Ditch Companies submit that Special Master Booth correctly determined that the
existing water rights are not “satisfied” by “paper fill,” and thus there is no need for second water

rights/late claims to “refill” the Boise Reservoirs following flood control releases because the
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right to do so is provided by the existing water rights. However, this Court does not have to

determine or decide whether Special Master Booth was correct for purposes of this Motion. For
purposes of this Motion, Special Master Booth’s Recommendation makes it clear that there are
pending cascs on dual tracks and there is the possibility of inconsistent, conflicting decisions ;
from each. For example, Special Master Booth’s Recommendation determines that the existing |
rights are not satisfied at the point of “paper fill” and the right to refill the reservoirs following
flood control releases is provided by the existing rights. In contrast, the Director has determined
that the rights are filled at point of “paper fill” under the Department’s accounting regime, that
there is no water right to refill the reservoirs after the point of “paper fill” but that the space can
be refilled with no water right or priority protection. Amended Final Order, pp. 66-67
{(R., 001230). Thus, there are already inconsistent decisions issued and without deciding which
one is correct at this point the Court should stay the Contested Case to avoid further
inconsistencies.
The Ditch Companies acknowledge that both the Contested Case and the Late Claims
arose out of the dispute in what is commonly referred to as Basin-Wide Issue 17. /n Re SRBA,
Case No. 39576, Subcase No. 00-91017, 157 Idaho 385, 336 P.3d 792 (2014). The Late Claims
were filed in response to the positions being asserted in Basin-Wide Issue 17 regarding the right
to refill of storage water rights following flood control releases. The Contested Case was
initiated by the Director in response to Basin-Wide Issue 17 to resolve how and why water is
counted or credited toward the fill of the storage water rights. (R., 000002). It is equally
undisputed that the Late Claims were pending before the SRBA prior to the Director sua sponte
initiating the Contested Case. Indeed the motion to file the late claims was ten months old before
the Director initiated this Contested Case, and this Court granted the motion to file the late

claims five months before the Director initiated the Contested Case. Despite the fact that the a

DITCH COMPANIES’ MEMORANDUM IN SUPPORT OF MOTION TO STAY - 10




Late Claims were pending before this Court, the Director continued to press forward with the
Contested Case but has never provided any explanation as to the urgency to do so. No court
directed him to initiate the Contested Case, and no party requested that he initiate a Contested
Case. To the contrary, BOR declined to participate in the Contested Case, and the affected
irrigation entities have repéated}y requested that the Contested Case be dismissed or stayed
pending the outcome of the Late Claims. The Director has not only failed to explain the urgency
why the Contested Case must proceed while the Late Claims are pending, but the Ditch
Companies submit that there is no prejudice to anyone if the Contested Case is stayed.

Other than the Director’s desire to maintain control over the issue, judicial economy and
other applicable considerations demonstrate that the Contested Case should be stayed until issues
pending in the Late Claims are fully resolved. It makes no sense to proceed with these separate
proceedings on dual u‘acksv until the SRBA determines whether Special Master Booth’s
Recommendation is correct. Once the SRBA determines and resolves the property scope-based
issues in the Late Claims, the Court will then be in a position to determine whether the issues
raised in the Contested Ca’se should proceed forward, whether the Contested Case, and the
Director’s Amended Final Order, should be set aside because it conflicts with the Late Claims,
or whether the Contested Case should be remanded to the Department to reconsider the issues
based upon whatever guidance the SRBA provides in the Late Claims” decision.

Iv.
CONCLUSION

For the above-stated reasons, the Ditch Companies respectfully request that the Contested
Case be stayed until Late Claims are decided. Only after this Court fully considers the issues
raised in the Late Claims can it determine whether to lift the stay and proceed with resolving the

issues in the Contested Case.
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DATED this _ é day of March, 2016.

SAWTOOTH LAW OFFICES, PLLC

P

6—’7.‘_-‘___._—
B

S. Bryce Farris
Attorneys for the Ditch Companies
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Y
DISTRICT COURT - SRBA

Fifth Judicial
County of Twin Falls -DS‘::tftot idaho
FEB 26 2016

By
Clar

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase Nos. 63-33732 (Consolidated
Subcase no. 63-33737), 63-33733
Case No. 39576 (Consolidated subcase no. 63-33738),

and 63-33734

ORDER DENYING MOTIONS TO
ALTER OR AMEND

N N Nt Nt N N N N

I. ANALYSIS OF GENERAL ALLEGATIONS OF ERROR

A. There is a Justiciable Controversy.

In their respective Motions to Alter or Amend Special Master’s Recommendation
the State and Suez Water Idaho Inc.! assert that the above-captioned claims should be
disallowed solely on the grounds of mootness because all of the motions for summary
judgment filed by the parties seek disallowance of the claims. While recognizing that the
motions for summary judgment filed by the Ditch Companies and the Boise Project relied
on entirely different reasoning as compared to the motions for summary judgment filed
by the State and Suez, the State nevertheless asserts that those differences are

meaningless under circumstances where all parties seek the same end result. The State

! Suez Idaho Water Inc., FKA United Water Idaho Inc. (“Suez”), filed both a Motion to Alter or Amend
Special Master's Recommendation (filed November 20, 2015) and a Notice of Participation in State of
Idaho’s Motion to Alter or Amend (filed December 14, 2015). In its Notice of Participation, Suez states
that it supports the State’s Motion. Therefore, references herein to assertions made by the State also
include the same assertion made by Suez although not expressly stated.
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argues that because the parties seck the same end result there is no adversity and hence no
justiciable controversy.

While it is true that the parties have all argued for disallowance of the claims, the
end result sought by the Boise Project and the Ditch Companies is that the water stored in
the Boise River Reservoirs after flood control releases is stored pursuant to a property
(water) right (whether it be under the existing storage rights or, alternatively, under the
above-captioned claims); whereas the end result sought by the State is that the water
stored in the Boise River Reservoirs after flood control releases is not stored pursuant to a
property (water) right. Stated differently, the penultimate resuit sought by the parties
(disallowance of the claims) is the same, but the ultimate result is very, very different.
Accordingly, the State's Motion that the above-captioned claims be recommended

disallowed on the grounds of mootness or lack of justiciable controversy is denied.

B. The Recommendation Does Not Exceed the Authority Set Forth in the

Qrders of Reference.
The State argues that the Orders of Reference’ issued by the Presiding Judge do

not provide for the authority to address the “threshold” issue presented by the Ditch
Companies’ and the Boise Project’s motions for summary judgment. The Orders of
Reference direct this Special Master to “conduct all further proceedings necessary to
issue a recommendation consistent with the Court’s Summary Judgment Order.” The
Summary Judgment Order’ resolved the issue of whether the claims filed by the
“Irrigation Entities” must be disallowed as a matter of law “based upon the Idaho
Supreme Court’s analysis in United States v. Pioneer Irr. Dist., 144 Idaho 106, 157 P.3d
600 (2007).” Id. In the Summary Judgment Order, the Presiding Judge stated that “the
claimants must establish the two essentials for obtaining a water right under the

constitutional method — diversion and application of the water to beneficial use.” Id. at 5.

% The Presiding Judge issued the following Orders of Reference in these subcases: Order of
Consolidation; Order of Reference, Subcase No. 63-33732 (Consolidated Subcase No. 63-33737) (Jan. 9,
2015) (Arrowrock); Order of Consolidation; Order of Reference, Subcase No. 63-33733 (Consolidated
Subcase No. 63-33738) (Jan. 9, 2015) (Anderson Ranch); Order of Consolidation; Order of Reference,
Subcase No. 63-33734 (Jan. 9, 2015) (Lucky Peak).

3 Order Granting in Part and Denying in Part Motion for Summary Judgment, Subcase Nos. 01-10614 et
al. (Jan. 9, 2015).
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The State argues that this language from the Summary Judgment Order imposes
a limitation that precludes inquiry into any matter that falls outside the scope of the
claimant’s burden to show the aforementioned two essentials. This Special Master
disagrees that the Summary Judgment Order intended such a limitation. However,
assuming arguendo that such limitation was so imposed, the State’s argument still fails.
Under the constitutional method for the appropriation of a water right — wherein the
claimant must demonstrate diversion of water and its application to beneficial use — the
water so diverted and beneficially used must be water that is subject to appropriation, i.e.
water not already appropriated under a prior water right. In Sarret v. Hunter, 32 Idaho
536, 185 P. 1072, 1074 (1919), the Idaho Supreme Court stated, “When one diverts water
hitherto unappropriated and applies it to a beneficial use, his appropriation is complete,
and he acquires a right to the use of such water . . ..” Id. (emphasis added).

In these subcases, the issue raised by the Ditch Companies and the Boise Project
goes directly to the question of whether the water stored in the Boise River Reservoirs
was subject to being appropriated. If the water stored in the Boise River Reservoirs after
flood control releases is stored pursuant to the existing storage rights, it is not subject to

being appropriated.

C. The Recommendation Utilized the Correct Summary Judgment Standard.
The State asserts that this Special Master stated an incorrect legal standard

regarding the role of a court in ascertaining facts and drawing inferences therefrom in an
action where the court rather than a jury is the fact finder. The State also asserts that this
Special Master misapplied the correct legal standard. As a starting point, let us first
consider what is the appropriate legal standard regarding fact-finding in an action where
there is a motion for summary judgment and no jury. The Ditch Companies cite to the
following passage from Riverside Development Co. v. Ritchie, 103 Idaho 515, 519, 650
P.2d 657, 661 (1982), as a succinct statement of the correct standard:

This Court has held in the past that even though there are no genuine
issues of material facts between the parties “a motion for summary
judgment must be denied if the evidence is such that conflicting inferences
can be drawn therefrom and if reasonable men might reach different
conclusions.” Such a rule is proper where the matter is to be tried to a
jury, because even though evidentiary facts may be undisputed, those
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evidentiary facts may yield conflicting inferences as to what the ultimate
facts of the case are. If such conflicting inferences are possible, then
summary judgment would deprive the parties of the right to have the jury
make the decision in the matter. Nevertheless, where the evidentiary
Jacts are not disputed and the trial court rather than a jury will be the
trier of fact, summary judgment is appropriate, despite the possibility of
conflicting inferences because the court alone will be responsible for
resolving the conflict between those inferences.

Ditch Companies’ Response to Motion to Alter or Amend Special Master’s
Recommendation at 13 (citations omitted; emphasis added by Ditch Companies). The
passage quoted above discusses three concepts: (1) evidentiary facts; (2) inferences that
can be drawn from evidentiary facts; and (3) ultimate facts. The trier of fact is tasked
with finding the ultimate facts of the case. The ultimate facts are derived from the
evidentiary facts presented to the fact-finder and the inferences that the fact finder draws
from those evidentiary facts. With respect to disputed evidentiary facts, it matters not
whether the fact finder is the court or a jury — in either case such disputed evidentiary
facts must be presented at trial where the fact finder can judge, among other things, the
credibility of the witnesses. Conversely, if the evidentiary facts are not in dispute, it does
matter whether the fact finder is a court or a jury. If the fact finder is a jury, then
summary judgment is improper if the nature of the evidence is such that reasonable
people might reach different conclusions based upon the inferences they might draw
therefrom. The reason for this is that it is the province of the jury to draw the inferences
and reach the conclusions. However, where the court is the fact finder and hence is
responsible for drawing inferences from undisputed evidentiary facts, there is no useful
purpose for that process to occur in a trial setting and therefore summary judgment is
proper.

Based upon the standard set forth in the above-quoted passage from the Idaho
Supreme Court, the State is correct in its assertion that this Special Master may not make
findings as to the ultimate facts where the evidentiary facts are in dispute. However the
State is incorrect in its assertion that this Special Master may not draw inferences from

undisputed evidentiary facts.
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D._The Legal and Factual Suppert for the Simple Premise that the Storage
Water Put to Beneficial Use is the Same Water Stored Pursuant to the

Existing Storage Rights.
The State argues that the Recommendation does not cite any legal or factual

support for the holding in the Recommendation that the water put to beneficial use is the
same water that is stored pursuant to existing storage rights. State’s Motion at 9, n.13.
With respect to the factual support, see section II. A. below.

With respect to the legal support for the conclusion reached in the
Recommendation, such support lies in the fundamental nature of the prior appropriation
doctrine, which is the legal method for the creation of property rights in water in Idaho.
The prior appropriation doctrine is not some abstraction that has been randomly adopted
by the Idaho Legislature. To the contrary, the prior appropriation doctrine is deeply
rooted in the philosophical concept of private property articulated by John Locke, who
explained that when an individual combines his or her labor with unused land or other
naturally occurring resources, the result is private ownership. Under the prior
appropriation doctrine in Idaho, unused water is available to individuals who can apply
their ideas and labor with the goal of producing something of value from the unused and
thereby increase their material well-being. John Locke stated: “As much land as a man
tills, plants, improves, cultivates, and can use the product of, so much is his property. He
by his labour does, as it were, enclose it from the common.” John Locke, Two Treatises
of Government p. 148, § 32 (New Ed., 1824). With respect to the appropriation of water
under the prior appropriation doctrine, the “enclosure” is the priority date. The creation
of a property right that results from combining a person’s ideas, capital, and labor with a
previously unused natural resource (e.g. water) is the means by which such combination
can survive into the future.

With this concept in mind, it cannot be said that an appropriator of water
somehow acquired a property right in water that he or she did not and cannot use (i.e. the
water that must be released down the river before it can be beneficially used); but yet
cannot acquire a property right in the water that is actually used (i.e. the water in the
Boise River Reservoirs at the time of maximum physical fill). The property rights

embodied in the Partial Decrees for the existing storage rights could not have come into

ORDER DENYING MOTIONS TO ALTER OR AMEND Page 5 of 30




existence without the application of the individual human labor invested by the irrigators
and other end users into making productive use of the water. And no property rights
could have been created in water that flows down the river, unused. Ergo the water that
is beneficially used (i.e. the water in the Boise River Reservoirs at the time of maximum
physical fill) is the water in which the prior-appropriative property rights pertain. To
argue otherwise contravenes the fundamental nature of how property rights in water are

created and reduces the prior appropriation doctrine to an ungrounded abstraction.

Capable of Carrying Their Burden of Proof Need not be Answered.,

The State argues that the claimants of the above-captioned water rights (the
Bureau and the Boise Project) are incapable of proving actual beneficial use of water to
support the claims because it is undisputed that the amount of stored water subsequently
applied to beneficial uses did not exceed the annual quantity of the existing storage
rights, State’s Motion at 16-17. Therefore, the State argues, the above-captioned water
rights should be recommended disallowed on this basis and the “threshold” issue posited
by the Ditch Companies and the Boise Project need not be answered. The State made
this same argument in its Cross-Motion for Summary Judgment. See State of Idaho’s
Memorandum in Support of Cross-Motion for Summary Judgment (filed August 4, 2015)
at 49. In the Recommendation this Special Master determined this issue to be moot and
therefore did not address it. The State raises the issue again in its Motion to Alter or
Amend but does not explain why the previous determination of mootness is incorrect.

This issue raised by the State involves a determination of law regarding the
correctness of the State’s legal theory that underlies this issue. The State’s theory in this
regard is that the actual beneficial use of the water stored in the Boise River Reservoirs
can only occur under the authority of the existing storage rights irrespective of whether
the legal authority to store the water is “historic practice.” In other words, the State
asserts that the above-captioned claims would have to be proven by showing the
beneficial use of water above and beyond the use that annually occurs within the place of
use for the existing storage rights. Given the holding in the Recommendation, which is

not altered or amended herein, there is no reason to answer this question.
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F. The Recommendation does not and Should not Determine Whether the
Water Stored in the Boise River Reservoirs at the Time of Maximum
Physical Fill was Stored “In Priority.”

In its Motion to Alter or Amend, Suez asserts that the Recommendation

improperly determined that the existing storage rights “remain in priority until the time
the Boise River’s federal on-stream reservoirs reach their maximum physical contents
each year regardless of whether water is released, vacated, or bypassed for flood control
purposes.” United Water’s Motion to Alter or Amend the Special Master's
Recommendation (filed November 27, 2015) at 2. Suez further asserts that the
Recommendation states that the water in the Boise River Reservoirs at the time of
maximum physical fill is “stored under the existing storage rights” without expressly
stating whether such storage occurs “in priority” meaning “to the potential detriment of
junior water users.” /d. atn. 2.

With respect to Suez’s assertion that the existing storage rights remain in priority
for the entire storage season (i.e. November 1 through the time of maximum physical
fill), it should be noted that this assertion is inconsistent* with the following statement in
the Recommendation: “United Water and the State are correct in their assertion that the
quantity element of the existing storage right[s] cannot be exceeded for water that is
stored pursuant to such rights.” Recommendation at 12-13.

With respect to Suez’s complaint that the Recommendation does not specify
whether the storage of the water contained in the Boise River Reservoirs at the time of
maximum physical fill occurs in priority and therefore to the “potential detriment of
junior water users,” it is beyond the scope of these proceedings for this Special Master to
opine regarding possible results of competition for scarce water between junior water
users and the existing storage rights. That being said, for purposes of providing a
sufficient explanation in response to Suez’s complaint that the Recommendation
provides no guidance on when the existing storage rights are “in priority,” this Special
Master makes the following observations. Priority is the means to allocate scarcity —i.e.

it comes into play when the demand on a particular water resource exceeds the supply.

4 Assuming a year in which flood control operations occur.
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As noted by Hydrologist Cresto in her Affidavit, “[t]he problem during the flood control
period . . . is managing excess flows.” Affidavit of Elizabeth Anne Cresto §27. With
respect to the Boise River Reservoirs, the accounting system used by IDWR since 1986
often utilizes the concept of priority not to allocate scarcity but rather to dictate to the
Bureau and the water users what water IDWR considers to be stored under the existing
storage rights (i.e. legally and physically available water beginning November 1) and
what water is not stored under the existing storage rights (i.e. the water in the Boise River
Reservoirs, in a flood control year, at the time of maximum physical fill).

In the absence of actual competition between junior and senior water rights under
conditions of scarcity, a determination of “in priority” or “out of priority” is purely
hypothetical or fictional. Accordingly, it would be improper for this Special Master to
opine as to whether the storage of the water that is contained in the Boise River
Reservoirs at the time of maximum physical fill was hypothetically “in priority” or “out
of priority.” Presumably, any water that is stored under authority of a senior water right
to the actual as opposed to “potential” detriment of a junior water user would necessarily
have to count towards the satisfaction of the senior water right. Also, presumably, such
stored water would count toward the senior’s right irrespective of whether the senior was
able to store such water until the time it could be beneficially used; and the risk of such
water having to be prematurely released would fall on the senior. But the above-
captioned subcases do not present any issues that would require satisfying Suez’s
complaint by mentioning one way or the other as to whether the storage of such water

occurs under a hypothetical priority.

II. ANALYSIS OF SPECIFIC ALLEGATIONS OF ERROR

A. Existing Storage Rights were Historically Considered to be Satisfied at

Time of Maximum Physical Fill.
We now turn to the specific instances where the State asserts that this Special

Master improperly determined ultimate facts based upon disputed evidentiary facts. The
first instance argued by the State is with respect to the point in time at which the existing
storage rights were historically considered to be satisfied. This Special Master stated the
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ultimate fact thusly: “The record in these subcases clearly demonstrates the undisputed
fact that the existing storage rights were historically considered satisfied at the point in
time that the reservoirs reached maximum physical fill . . . .” Recommendation at 21.
This ultimate fact was restated on page 26 of the Recommendation: “The undisputed
facts in the record indicate that the water stored in the Boise River Reservoirs at the time
of maximum physical fill has historically been considered by the Bureau, the Idaho
Department of Water Resources, the watermasters, and the water users as having been
stored pursuant to the existing storage rights.” Jd. at 26.

The State asserts that the evidentiary facts underlying this conclusion are
disputed. Specifically, the State asserts that: “[S}ince 1986, the ‘maximum physical fill’
of the reservoirs has never been the measure of the satisfaction [of] the existing reservoir
water rights . . . .” State's Motion at 12, citing Cresto Aff. 1] 12-13, 19, 22 & Ex. C at 9-
11; Second Sutter Aff- 1 4-6. Before examining the evidentiary facts and inferences that
underlie this conclusion it is important to note that the Bureau, the Ditch Companies, and
the Boise Project not only have historically viewed the reservoir rights to be satisfied at
the time of maximum physical fill, they also presently have this view. Therefore, the
only question is whether the State of Idaho through the Idaho Department of Water
Resources has historically held this view.

The error alleged by the State is in regard to the historical view of the Idaho
Department of Water Resources (“IDWR™) “since 1986.” However the relevant
historical time period regarding the above-captioned claims is prior to 1971, not after
1986. In her Affidavit, Hydrologist Cresto states: “Prior to implementation of water
rights accounting [in 1986] . . . [a]ccruals to reservoir water rights were not determined
on a daily basis but rather on the date of maximum total reservoir fill.” A4ffidavit of
Elizabeth Anne Cresto (filed July 21, 2015) (footnote omitted). The inference to be
drawn from this statement is that the time period of “prior to implementation of water
rights accounting [in 1986]” includes the time period of prior to 1971. There are no
evidentiary facts in the record that call into question whether or not during the time
period that relates to the above-captioned claims (1965 for the Bureau’s claims) that
anybody, including IDWR, viewed the existing storage rights as being satisfied by water

that was released from the reservoirs for flood control purposes. While IDWR has
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adopted a contrary view sometime after 1986, it would be a factually unsupported fiction
to retrospectively assign the current view of IDWR to the time period prior to 1971,

The State points to evidentiary facts in Hydrologist Cresto’s Affidavit and the
Second Affidavit of Robert J. Sutter Sutter to show that prior to 1986, “there was no

priority-based accounting or water rights administration during the ‘storage season,’
which ended on or near the date of ‘maximum physical fill.”” State’s Motion at 12, citing
Cresto Aff. §17-18, 28 & Ex. C at 12; Second Sutter Aff.§ 7. Apparently, the State is
urging that an inference be drawn from this undisputed evidentiary fact to the effect that
IDWR did not hold the view (prior to 1971) that the existing storage rights were satisfied
by the water actually in the reservoirs at the time of maximum physical fill,

For the following reasons this Special Master can draw no such inference. First, it
is not at all clear what the State deems to be significant about the lack of “priority-based
accounting” during the storage season. By way of explanation, let us assume the
following hypothetical facts: 1) a year in which water is released from a reservoir for

flood control purposes during the storage season; 2) the amount of “legally and

physically available” water calculated for the reservoir has equaled the quantity of the
water right; 3) the reservoir is not physically full; 4) all other water rights on the system
are being “satisfied” either because they are receiving water or because they are not
demanding water; and 5) water entering the reservoir continues to be captured, albeit
“out of priority” as the State uses that term. Under these circumstances, the State insists
that the reservoir can legally continue to fill so long as all other junior water rights are
getting (or don’t want) water. In other words, the State asserts that the existing reservoir
rights can continue to fill during times when there is no scarcity. Priority is the system
for allocating scarcity. So to say that there is “no priority-based accounting or water

rights administration” during a time of the year when there is no scarcity is nonsensical.’ i

¥ The peculiarity of applying priority based accounting and/or administration during a time of plenty is
exemplified in the Affidavit of Hydrologist Cresto, wherein she states: “The problem during the flood
control period . . . is managing excess flows. Water right priority determines distributions during times of
shortage, and was not recognized or enforced during the flood control period in years before 1986.” Id, at
27 (emphasis added). This begs the question: If priority determines distribution during times of shortage
{which it does), then what is the manifestation of priority during the flood control period, which is by
definition not a time of shortage?
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Whatever the State thinks is the significance of there not having been “priority-
based accounting and administration™ during times of non-scarcity, this Special Master
declines to arrive at the inference that IDWR historically viewed (meaning pre-1986) the
existing storage rights to be satisfied by water that was released to make room for
anticipated flood waters.

The second reason why this Special Master cannot draw such an inference
regarding the historical perspective of IDWR is derived from the State’s argument that
after 1986, things changed. If the “priority-based accounting and administration”
(implemented in 1986) is the basis for “paper-fill” to have become the measure of the
satisfaction of the existing storage rights, then it stands to reason that prior to 1986,
“paper-fill” was not the measure of the satisfaction of the existing storage rights. Either
the nature of the existing storage rights changed in 1986 or it didn’t. All the parties,
including the State, agree that the method of accounting does not define the nature of the

exiting storage rights. In his 4ffidavit, Engineer Sutter states:

Storage Water Right Accounting During Flood Control Operations. A
computerized system was developed and adapted in 1986 by myself and

the IDWR Hydrology Section Manager Alan Robertson, with the
assistance of other IDWR staff, to account for the distribution of water to
Boise River water rights and to reservoir storage spaceholders. The
accounting system did not alter the above-described principles or the
accrual of water to storage pursuant to the reserveir operating plan of the
Water Control Manual.

Affidavit of Robert J. Sutter (filed July 2, 2015) 6 (emphasis added). The crux
of the “threshold” question is whether the water that is claimed by the Bureau to

have been appropriated in 1965 was already appropriated under the existing
storage rights. The historical view of IDWR is relevant to this inquiry. The State
would have us believe that even before 1986 IDWR considered the existing
storage rights to be satisfied by water that was released for flood control
purposed, just that nobody was counting. In other words, the State seeks to
refrospectively project its current view (i.e. post-1986 view) to 1965, even though
it agrees that the method of accounting used by IDWR does not define the
existing storage rights and even though the evidence in the record from Engineer

Sutter is that “[tfhe [1986] accounting system did not alter the above-described
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principles or the accrual of water to storage pursuant to the reservoir operating
plan of the Water Control Manual.”

As previously stated, either the nature of the existing storage rights changed in or
after 1986 from being satisfied at the time of maximum physical fill to being satisfied
upon the accrual of all “legally and physically available” water, or the rights did not
change. If there was no change, such non-change cannot be explained by retrospectively
applying the current view of IDWR to 1965; and it is beyond the scope of these
proceedings to determine if IDWR’s 1965 view is applicable to the present.

In accordance with the foregoing, this Special Master declines to alter the factual
finding that IDWR historically (meaning at times relevant to the above-captioned claims,
i.e. prior to 1971) viewed the existing storage rights to be satisfied at the time of

maximum physical fill.

B. Itis Not Material Whether there was a Daily Aecounting of Water

Distributions for the Existing Storage Rights Prior to 1986.
The State argues that this Special Master improperly resolved a disputed issue of

material fact by finding that whether or not there was a daily accounting of water
distributions for the existing storage rights prior to 1986 is not material to the resolution
of the issues presented on summary judgment. State’s Motion at 13. By way of
background, the record in these subcases contains two conflicting descriptions of the
daily accounting of the existing storage rights prior to 1986. In Exhibit C to her Affidavit,
Hydrologist Cresto states (with regard to pre-1986 accounting): “Accruals to reservoir
water rights were not determined daily . . . . Affidavit of Elizabeth Anne Cresto, Ex. C,
p- 12 (emphasis added). However, in his Affidavit, Watermaster Sisco, in describing how
he was trained by his predecessor Henry Koelling, states: “If outflows [of Lucky Peak]
exceeded inflows, decreasing reservoir contents, Mr. Koelling reduced the daily
allocation of natural flow to the reservoir storage rights accordingly.” Affidavit of Lee
Sisco (filed August 25, 2015) § 5 (emphasis added). This Special Master did n<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>