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L STATEMENT OF THE CASE

A. NATURE OF THE CASE

This is a judicial review proceeding in which Sun Valley Company (“SVC”) appeals an
order issued by the Director (‘“Director”) of the Idaho Department of Water Resources
(“Department”) denying SVC’s motion to dismiss two conjunctive management water delivery
call contested cases. The order appealed is the Director’s Order Denying Sun Valley Company’s
Motion to Dismiss (“Sun Valley Order”).

The issues raised in this appeal stem from two delivery calls (referred to herein as “the
Big and Little Wood Delivery Calls”) initiated by the Big Wood and Little Wood Water Users
Association (“Association”) pursuant to the Department’s Rules for Conjunctive Management of
Surface and Ground Water Resources (“CM Rules™).! SVC primarily challenges the Director’s
determination in the Sun Valley Order, and subsequent Order Denying Motion to Revise
Interlocutory Order (“Order Denying Motion to Revise”), that CM Rule 40 is applicable to the
delivery calls, not CM Rule 30. SVC also challenges the Director’s request for and utilization of
staff memoranda in the contested case proceedings.
B. STATEMENT OF FACTS & PROCEDURAL BACKGROUND

On February 24, 2015, the Director received two conjunctive management water delivery
call letters from the Association. The Association alleges its members’ senior surface rights on
the Big Wood and Little Wood Rivers “have suffered from premature curtailment of delivery of

their surface water rights, along with the accompanying material injury.” BW CM-DC-2015-001

! The record on appeal includes filings in the Big Wood Delivery Call matter in a folder labeled BW CM-DC-2015-
001, filings in the Little Wood Delivery Call matter in a folder labeled LW CM-DC-2015-002, and documents as a
result of the Court’s November 16, 2015, Order Granting Motion to Augment in a folder labeled Supp AR Lodged
w-DC. Citations to the record herein are consistent with these labels.
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at 1-5; LW CM-DC-2015-002 at 1-5.% The Association also alleges that its members’ senior
surface water rights “are all located in Water District 37, and are hydrologically connected to
ground water rights in the Wood River Valley aquifer system.” Id. at 1; Id. at 1. The
Association demands the Director “direct the Watermaster for Water District 37 to administer
[the Association members’] surface water rights, and hydrologically connected to ground water
rights within the district in accordance with the prior appropriation doctrine.” Id. at 3; Id. at 3.
The letters constitute delivery calls pursuant to CM Rule 10.04. See IDAPA 37.03.11.010.04
(defining a “Delivery Call” as “[a] request from the holder of a water right for administration of
water rights under the prior appropriation doctrine.”).

In response to the Association’s letters, the Director initiated the Big and Little Wood
Delivery Call contested case proceedings. On March 20, 2015, the Director sent letters to
ground water users the Department identified as potentially affected by one or both of the
delivery calls. BW CM-DC-2015-001 at 12. The Department received over 100 notices of intent
to participate in the delivery call proceedings, including a notice filed by SVC. Id. at 888.

The Director held a status conference on May 4, 2015. At that status conference, the
Director stated he would submit a letter to the Association requesting submission of additional
information about the Association members’ diversion and use of water. BW CM-DC-2015-001
at 179. On May 20, 2015, the Director sent a letter to the Association with an attached
Information Request (“Information Request”). Id. at 179-82.

The Director held a pre-hearing conference on June 3, 2015. At the pre-hearing
conference, the participants discussed information in possession of the Department and how it

might be disseminated to the parties and participants. BW CM-DC-2015-001 at 335. In

2 A list of the Association member’s senior surface water rights is attached to the letters as Exhibit A. BW CM-DC-
2015-001 at 4-5; LW CM-DC-2015-002 at 4-5.
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response, on June 12, 2015, the Director issued a Request for Staff Memoranda (“Request for
Staff Memoranda™) “to assist the Director and participants involved” in the delivery calls. Id.
The Director requested two staff memoranda: one to present information about how water is
delivered to the Association members’ senior surface water rights and another to present
hydrologic and hydrogeologic data and information in possession of the Department about
“surface and ground water interactions in the Big and Little Wood River basins.” Id. at 336.
Staff memoranda were submitted to the Director in response to this request. >

On June 25, 2015, SVC filed its Motion to Dismiss Contested Case Proceedings
(“Motion to Dismiss”). BW CM-DC-2015-001 at 382-402. SVC argued the Big and Little
Wood Delivery Calls should be dismissed because the Association failed “to file compliant
petitions” under CM Rule 30, the Department’s Rule of Procedure 230, and Idaho Code § 42-
237b. Id. at 386-94. In the Sun Valley Order, the Director concluded that, because “[t]he Big
and Little Wood Delivery Calls are against junior-priority ground water rights in organized
water districts,” CM Rule 40 is applicable to the delivery calls, not CM Rule 30. Id. at 890
(emphasis in original). The Director also concluded the Association’s letters meet the pleading
requirement set forth in CM Rule 40. Id. at 891. In addition, the Director rejected SVC’s
arguments that the delivery calls should be dismissed for failure to comply with requirements
under the Department’s Rule of Procedure 230 and Idaho Code § 42-237b. Id. at 889-92.

On July 1, 2015, SVC filed Sun Valley Company’s Motion to Modify/Withdraw “Request
for Staff Memoranda” and May 20, 2015 “Request for Additional Information.” BW CM-DC-
2015-001 at 616-35. SVC asked the Director to withdraw the Information Request and Request

for Staff Memoranda, asserting the Department’s Rules of Procedure do not authorize the

? The August 28, 2015, IDWR Staff Memo Re: Hydrology, Hydrogeology, and Hydrologic Data appears in the
record at BW CM-DC-2015-001 at 1080-1104. The August 31, 2015, IDWR Staff Memo Re: Surface Water Delivery
Systems appears in the record at BW CM-DC-2015-001 at 1105-1342.
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Department to prepare staff memoranda or gather information in advance of the hearing on the
Big and Little Wood Delivery Calls and that such information gathering efforts violate SVC’s
due process rights. Id. at 620-29.

On July 22, 2015, the Director issued an Order Denying Sun Valley Company’s Motion to
Modify/Withdraw (“Staff Memoranda Order”). Id. at 899-908. The Director determined that the
Department’s Rules of Procedure authorize preparation of staff memoranda prior to hearing and
do not preclude “the Department from gathering technical and factual information . . . and
disseminating that information to the parties prior to hearing for evaluation and potential
rebuttal.” Id. at 901. The Director also rejected the argument that the Department’s information
gathering efforts violate SVC’s due process rights because “[a]ll parties will have full and fair
opportunity to examine and object to any information proposed for admission as evidence into
the record at hearing” and staff employees responsible for memoranda “will be available for
cross-examination at hearing.” Id. at 902.

On August 6, 2015, SVC filed a Motion for Review of Interlocutory Order (“Rule 711
Motion”) requesting the Director revise the Sun Valley Order to grant the Motion to Dismiss.
BW CM-DC-2015-001 at 963-77. SVC raised new arguments including that, before the Director
can proceed with the Big and Little Wood Delivery Calls pursuant to CM Rule 40, CM Rule
20.06 requires the Director complete a fixed “two-step, sequential process” under CM Rule 30 to
determine an area of common ground water supply (“ACGWS”) and incorporate the water rights
in that area into water districts. Id. at 970.

SVC filed a Petition for Judicial Review (‘“Petition”) with the Court on August 19, 2015.
The Petition states that SVC seeks judicial review of the Sun Valley Order “for the reasons set

forth in the [Motion to Dismiss] and [Rule 711 Motion].” BW CM-DC-2015-001 at 1042.
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Thereafter, the Respondents, SVC, and certain other parties entered discussions regarding the
propriety of the Petition given the Sun Valley Order was an interlocutory, not final, order of the
Department. Following these discussions, a Stipulation was filed with the Court on September
18, 2015. Consistent with the Stipulation, on September 25, 2015, SVC and other parties filed a
motion requesting the Director designate the Sun Valley Order as a final order pursuant to the
Department’s Rules of Procedure 710 and 750 (“Motion to Designate™). Supp AR Lodged w-DC
at 72. The Director issued an order designating the Sun Valley Order as a final appealable order
on October 15, 2015 (“Designation Order”). Id. at 71-74. The Director issued the Order
Denying Motion to Revise on October 16, 2015. Id. at 84-88. SVC filed an Amended Petition
for Judicial Review on October 26, 2015.

In the Order Denying Motion to Revise, the Director reaffirmed his determination in the
Sun Valley Order that CM Rule 40 applies to the Big and Little Wood Delivery Calls, not CM
Rule 30. Supp AR Lodged w-DC at 86. The Director also responded to SVC’s new argument
regarding CM Rule 20.06. Specifically, the Director determined that, consistent with CM Rule
20.06, “[the ACGWS] for the Big and Little Wood Delivery Calls is a factual question that can
be answered using the framework of CM Rule 40 based upon information presented at hearing
and applying the definition set forth in CM Rule 10.01.” Id. at 85. The Director also determined
the process advocated for by SVC “where water rights are put into water districts only after an
area of common ground water is designated is not tenable” because “current information
demonstrates the water rights at issue in the Big and Little Wood Delivery Calls are already in
water districts.” Id. The Director cited three sources to support this statement: the August 31,
2015, IDWR Staff Memo Re: Surface Water Delivery Systems (“Delivery Systems Memo”); the

August 28, 2015, IDWR Staff Memo Re: Hydrology, Hydrogeology, and Hydrologic Data
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(“Hydro Memo”); and a September 17, 2013, Preliminary Order issued by the Department
related to Water District 37 (“Preliminary Order™).* Id.

On October 28, 2015, the Respondents timely filed a Motion to Augment the Record
(“Motion to Augment”) with several documents including the Order Denying Motion to Revise.
In response, SVC objected to the Director’s citation to staff memoranda. See Joint Response to
Motion to Augment the Record at 5. The Court granted the Motion to Augment on November
16, 2015, as well as a request by SVC for additional time to further amend its petition for judicial
review. Order Granting Motion to Augment at 7.

SVC filed a Second Amended Petition for Judicial Review (“Second Petition) on
December 3, 2015, seeking to expand the Court’s review beyond issues addressed in the Sun
Valley Order and the Order Denying Motion to Revise. The Second Petition states that SVC
seeks judicial review of site visits conducted in preparation of the Delivery Systems Memo, “the
Director’s Request for Staff Memoranda, the Sun Valley Order, the Staff Memoranda Order and

the Order Denying Motion to Revise.” Second Petition at 10.

4 The Preliminary Order was issued In the Matter of the Proposed Combination of Water District Nos. 37, 374, 37C,
and 37M and the Inclusion of Both Surface Water and Ground Water Rights in the Combined Water District; and in
the Matter of Abolishing the Upper Wood Rivers Water Measurement District and is located in the record at BW
CM-DC-2015-001 at 464-80.
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IL ISSUES ON APPEAL

Respondents’ formulation of the issues presented is as follows:

1y

2)

3)

4)

5)

6)

Whether the Director acted consistent with the Department’s administrative rules
and Idaho law in denying SVC’s Motion to Dismiss.

Whether the notice procedures utilized in the Big and Little Wood Delivery Calls
prejudiced SVC’s substantial rights.

Whether the Court has jurisdiction to review the Request for Staff Memoranda,
Staff Memoranda Order, or preparation of the Delivery Systems Memo.

Whether staff memoranda were requested and prepared consistent with the
Department’s administrative rules and Idaho law or violated SVC’s substantial

rights.

Whether the Director properly responded to new arguments raised by SVC in the
Rule 711 Motion by issuing the Order Denying Motion to Revise.

Whether SVC is entitled to costs and attorney fees on appeal.
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II. STANDARD OF REVIEW

Judicial review of a final decision of the Department is governed by the Idaho
Administrative Procedure Act (“IDAPA”), chapter 52, title 67, Idaho Code. 1.C. § 42-1701A(4).
Under IDAPA, the court reviews an appeal from an agency decision based upon the record
created before the agency. Idaho Code § 67-5277; Dovel v. Dobson, 122 1daho 59, 61, 831 P.2d
527,529 (1992). The court shall affirm the agency decision unless it finds the agency’s findings,
inferences, conclusions, or decisions are: (a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency; (c) made upon unlawful procedure; (d) not
supported by substantial evidence on the record as a whole; or (e) arbitrary, capricious, or an
abuse of discretion. Idaho Code § 67-5279(3); Barron v. Idaho Dept. of Water Resources, 135
Idaho 414, 417, 18 P.3d 219, 222 (2001). The party challenging the agency decision must show
that the agency erred in a manner specified in Idaho Code § 67-5279(3), and that a substantial
right of the petitioner has been prejudiced. Idaho Code § 67-5279(4); Barron, 135 Idaho at 417,
18 P.3d at 222. “Where conflicting evidence is presented that is supported by substantial and
competent evidence, the findings of the [agency] must be sustained on appeal regardless of
whether this Court may have reached a different conclusion.” Tupper v. State Farm Ins., 131
Idaho 724, 727,963 P.2d 1161, 1164 (1998). If the agency action is not affirmed, it shall be set
aside, in whole or in part, and remanded for further proceedings as necessary. Idaho Power Co.

v. Idaho Dep't of Water Res., 151 Idaho 266, 272, 255 P.3d 1152, 1158 (2011).
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IV.  ARGUMENT

A. THE DIRECTOR ACTED CONSISTENT WITH THE DEPARTMENT’S
ADMINISTRATIVE RULES AND IDAHO LAW IN DENYING SVC’S MOTION
TO DISMISS.

1. The Director correctly determined that CM Rule 40 applies to the Big and
Little Wood Delivery Calls, not CM Rule 30.

The Director’s decision that CM Rule 40 applies to the Big and Little Wood Delivery
Calls, not CM Rule 30, is consistent with the language of the CM Rules. When the Director is
faced with a delivery call by the holders of senior-priority surface water rights against the
holders of junior-priority ground water rights, the CM Rules provide two avenues for
responding, CM Rule 30 or CM Rule 40. See IDAPA 37.03.11.030 & IDAPA 37.03.11.040.
CM Rule 30 lays out the administrative process for when such a delivery call is made against
junior-priority ground water rights “within areas of the state not in organized water districts.”
IDAPA 37.03.11.030 (emphasis added).” When this occurs, a new water district can be created
or an existing water district can be modified to allow for administration of the water rights
pursuant to the prior appropriation doctrine. IDAPA 37.03.11.030.03-04. In short, CM Rule 30
outlines a pathway to ensure administration can take place if the water rights subject to the
delivery call are not currently in a water district. In contrast, CM Rule 40 outlines a pathway for
when the delivery call is made against junior-priority water rights that are “in an organized water
district.” IDAPA 37.03.11.040 (emphasis added).

In the Sun Valley Order the Director determined that, because “[t]he Big and Little Wood
Delivery Calls are against junior-priority ground water rights in organized water districts,” CM

Rule 40 is applicable to the delivery calls, not CM Rule 30. BW CM-DC-2015-001 at 890

> CM Rule 30 also lays out the process for when such a delivery call is made against junior-priority ground water
rights within water districts where ground water regulation has not been included in the functions of such districts or
within areas that have not been designated ground water management areas. IDAPA 37.03.11.030. Neither
circumstance is present in the Big and Little Wood Delivery Calls.
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(emphasis in original). Accordingly, the Director concluded that SVC’s arguments regarding the
failure of the Association’s delivery call letters to comply with CM Rule 30’s pleading
requirements were “not a basis to dismiss the Big and Little Wood Delivery Calls.” Id. The
Director also concluded the Association’s delivery call letters meet the pleading requirement set

1313

forth in CM Rule 40 in that the calling party alleges “‘that by reason of diversion of water by the
holders of one (1) or more junior-priority ground water rights (respondents) from an area having
a common ground water supply in an organized water district the petitioner is suffering material
injury. .. .” IDAPA 37.03.11.040.01.” Id. at 891. Because CM Rule 30 does not apply to the

Big and Little Wood Delivery Calls and the Association’s letters meet the pleading requirements

of CM Rule 40, the Director did not err by denying SVC’s Motion to Dismiss.

i. The language of applicable CM Rules confirms that CM Rule 40
applies to the Big and Little Wood Delivery Calls.

As discussed above, SVC raised a new argument in the Rule 711 Motion that CM Rule
20.06 mandates the Director designate an ACGWS and incorporate water rights within that area
into water districts utilizing CM Rule 30 before the Director has “jurisdiction” to proceed with
the delivery calls pursuant to CM Rule 40. See BW CM-DC-2015-001 at 970. CM Rule 20.06
states: ““T'hese rules provide the basis for the designation of areas of the state that have a
common ground water supply and the procedures that will be followed in incorporating the water
rights within such areas into existing water districts. . . .” IDAPA 37.03.11.020.07. As the
Director explained in the Order Denying Motion to Revise, “[t]his statement simply explains the
CM Rules ‘provide the basis’ for the designation of an [ACGWS].” Supp AR Lodged w-DC at
85. CM Rule 10.01 defines an “Area Having a Common Ground Water Supply” as:

A ground water source within which the diversion and use of ground water

or changes in ground water recharge affect the flow of water in a surface water
source or within which the diversion and use of water by a holder of a ground
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water right affects the ground water supply available to the holders of other
ground water rights. (Section 42-237a.g., Idaho Code)

IDAPA 37.03.11.010.01. Consistent with CM Rule 20.06, the Director concluded that “[t]he
[ACGWS] for the Big and Little Wood Delivery Calls is a factual question that can be answered
using the framework of CM Rule 40 based upon information presented at hearing and applying
the definition set forth in CM Rule 10.01.” Supp AR Lodged w-DC at 85. The Director also
concluded that the process advocated for by SVC “where water rights are put into water districts
only after an area of common ground water is designated is not tenable” because “current
information demonstrates the water rights at issue in the Big and Little Wood Delivery Calls are
already in water districts.” Id. at 86. Accordingly, the Director rejected SVC’s argument
regarding CM Rule 20.06 and re-affirmed his determination that CM Rule 40 applies to the
delivery calls, not CM Rule 30. Id.

SVC now argues the “plain, unambiguous terms” of CM Rule 20.07 describe the
“determinative factors” as to whether CM Rule 30 or CM Rule 40 applies to the Big and Little
Wood Delivery Calls. Petitioner’s Brief at 30. Specifically, SVC argues the test for deciding
which rule applies is whether an “ACGWS has been determined and then has been incorporated
into an existing or new water district, not whether a given junior water right falls within the
geographic boundaries of an existing water district.” Id. In support of this argument, SVC cites
CM Rule 20.07’s statement that “Rule 30 provides procedures for responding to delivery calls
within areas having a common ground water supply that have not been incorporated into an
existing or new water district.” Id. SVC asserts the clause “that have not been incorporated into
an existing or new water district” modifies “areas having a common ground water supply,” not a

“particular set of ground water right holders, as the Director concluded.” Id.
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SVC does not cite to where the Director reached this conclusion. Presumably, SVC is
referring to the Director’s conclusion in the Order Denying Motion to Revise that CM Rule
20.06 does not require the Director determine an ACGWS and incorporate the water rights in
that area into water districts before the Director can proceed with the Big and Little Wood
Delivery Calls pursuant to CM Rule 40. See Supp AR Lodged w-DC at 86. SVC overlooks that
the language of CM Rule 20.06 does focus on incorporating water rights into water districts, not
incorporating an ACGWS into water districts. IDAPA 37.03.011.020.06 (“These rules provide
the basis for the designation of areas of the state that have a common ground water supply and
the procedures that will be followed in incorporating the water rights within such areas into
existing water districts. . . .”) (emphasis added)). SVC even cites the language of CM Rule 20.06
to support the contention that “[p]lainly, an ACGWS must be ‘designated’ and ‘incorporated’ in
accordance with formal rule-based procedures.” Petitioner’s Brief at 35. This contention is
contrary to the plain language of CM Rule 20.06.

SVC urges the Court to view the language of CM Rule 20.07 in a vacuum. But CM Rule
20.07 should be construed with other applicable sections of the CM Rules to determine the intent
of the rules. See In re Idaho Dep't of Water Res. Amended Final Order Creating Water Dist. No.
170, 148 1daho 200, 211, 220 P.3d 318, 329 (2009) (“Language of a particular section need not
be viewed in a vacuum. And all sections of applicable statutes must be construed together so as
to determine the legislature's intent.” (citations omitted)). The Court should not only examine
the “literal words of the statute, but also the reasonableness of proposed constructions.” Id. at
210, 220 P.3d at 328. Further, “[c]onstructions that would lead to absurd or unreasonably harsh
results are disfavored.” Id. (citation omitted). “[E]ffect must be given to all the words of the

statute, if possible, so that none will be void, superfluous, or redundant.” Hillside Landscape
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Const., Inc. v. City of Lewiston, 151 Idaho 749, 753, 264 P.3d 388, 392 (2011). These principles
apply to the Court’s review of administrative rules. See Mason v. Donnelly Club, 135 Idaho 581,
583, 21 P.3d 903, 905 (2001).

The Court should reject SVC’s argument that, per the “plain, unambiguous terms” of CM
Rule 20.07, the test for deciding whether CM Rule 30 or 40 applies is whether an “ACGWS has
been determined” and then “incorporated” into a water district. This interpretation is
inconsistent with the language of the CM Rules, leads to an absurd result that reads language out
of the rules, and runs afoul of the Director’s mandatory duty to timely distribute water in water
districts in accordance with the prior appropriation doctrine.

CM Rule 20.07 states, in relevant part:

07. Sequence of Actions for Responding to Delivery Calls. Rule 30

provides procedures for responding to delivery calls within areas having a

common ground water supply that have not been incorporated into an existing or

new water district or designated a ground water management area. Rule 40

provides procedures for responding to delivery calls within water districts where

areas having a common ground water supply have been incorporated into the

district or a new district has been created.
IDAPA 37.03.11.020.07. SVC argues that, because the sentence in CM Rule 20.07 referencing
CM Rule 40 also refers to “areas having a common ground water supply,” CM Rule 40 cannot
apply to the Big and Little Wood Delivery Calls before an ACGWS is “determined” and
“incorporated” into a water district. Petitioner’s Brief at 36. SVC asserts “[t]he existence of an
ACGWS is clearly the touchstone.” Id. at 35.

SVC’s argument is contrary to the plain language of CM Rule 20.07 because the rule
does not refer to an already “determined” ACGWS. SVC’s argument also breaks down because

the sentences in CM Rule 20.07 referencing both CM Rule 30 and CM Rule 40 utilize identical

language: “areas having a common ground water supply.” Equal application of SVC’s
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interpretation of CM Rule 20.07’s reference to “areas having a common ground water supply”
with respect to the sentence referencing CM Rule 30 would mean that CM Rule 30 only applies
if an ACGWS has already been determined. This interpretation leads to an absurd result because
the CM Rules clearly contemplate the Director may determine an ACGWS within the context of
a CM Rule 30 proceeding. See IDAPA 37.03.11.030.07.c; IDAPA 37.03.11.031.01-05. If
SVC’s interpretation were accepted, the Director’s ability to determine an ACGWS within the
context of a CM Rule 30 delivery call would be read out of the CM Rules. In addition, the CM
Rules recognize the Director’s authority to incorporate an ACGWS into an organized water
district by order following consideration of a contested case. See IDAPA 37.03.11.030.07.d.
Consistent with overall structure of the CM Rules, the Director can incorporate an ACGWS into
organized water districts upon determination of that ACGWS within the context of a CM Rule
40 proceeding. The language of the CM Rules demonstrates that the test for deciding whether
CM Rule 30 or 40 applies to the Big and Little Wood Delivery Calls is not whether an “ACGWS
has been determined” and then “incorporated” into a water district.

Further, a timely response is required when a delivery call is made. Am. Falls Reservoir
Dist. No. 2 v. Idaho Dep't of Water Res., 143 1daho 862, 874, 154 P.3d 433, 445 (2007)
(“AFRD#2”). A construction of the CM Rules that would require the Director designate an
ACGWS and incorporate that ACGWS into water districts before proceeding with the Big and
Little Wood Delivery Calls pursuant to CM Rule 40 would result in lengthy delay and run afoul
of the Director’s mandatory duty to timely distribute water in water districts in accordance with
the prior appropriation doctrine. Idaho Code § 42-602; see In re SRBA, 157 Idaho 385, 393, 336
P.3d 792, 800 (2014); see also Musser v. Higginson, 125 Idaho 392, 395, 871 P.2d 809, 812

(1994).

RESPONDENTS’ BRIEF 17



In sum, SVC’s interpretation of the CM Rules is inconsistent with the language of the
rules, leads to an absurd result that reads language out of the rules, and runs afoul of the
Director’s duty to timely distribute water in water districts in accordance with the prior
appropriation doctrine. Thus, the Court should reject SVC’s interpretation that the CM Rules
mandate the existence of an already-determined and incorporated ACGWS before the Director
can proceed with the Big and Little Wood Delivery Calls pursuant to CM Rule 40.

The Court should instead affirm the Director’s determination that the language of the CM
Rules demonstrates the test for deciding whether CM Rule 30 or 40 applies is whether delivery
calls are against junior ground water rights within water districts. CM Rule 20.07 explicitly
states that “Rule 40 provides procedures for responding to delivery calls within water districts.”
IDAPA 37.03.11.020.07 (emphasis added). CM Rule 20.07 makes no similar reference with
respect to a CM Rule 30 delivery call. Further, SVC argues the Director cannot rely on the plain
language of the headings of CM Rule 30 or 40 because the language of the rules “is clear.”
Petitioner’s Brief at 32-32. However, to the extent SVC’s arguments suggest the language of the
CM Rules create some question as to what test the Director should utilize to decide whether CM
Rule 30 or CM Rule 40 applies, the headings of the rules may be consulted to ascertain the intent
of the rules. See Walker v. Nationwide Fin. Corp. of Idaho, 102 Idaho 266, 268, 629 P.2d 662,
664 (1981). The heading of CM Rule 30 states, in relevant part, that the rule governs delivery
calls “against the holders of junior-priority ground water rights within areas of the state not in
organized water districts.” IDAPA 37.03.11.030 (emphasis added). The heading of CM Rule
40 states, in relevant part, that the rule governs delivery calls “against the holders of junior-
priority ground water rights from areas having a common ground water supply in an organized

water district.” IDAPA 37.03.11.040 (emphasis added). These headings confirm the test for
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deciding whether CM Rule 30 or CM Rule 40 applies is whether delivery calls are against junior
ground water rights within water districts. Therefore, the Director correctly determined that,
because “[t]he Big and Little Wood Delivery Calls are against junior-priority ground water rights
in organized water districts,” CM Rule 40 is applicable to the delivery calls, not CM Rule 30.
BW CM-DC-2015-001 at 890 (emphasis in original).

The Director’s interpretation of the CM Rules is entitled to deference. The Court
“applies a four-pronged test to determine the appropriate level of deference to the agency
interpretation.” Duncan v. State Bd. of Accountancy, 149 1daho 1, 3, 232 P.3d 322, 324 (2010).
Specifically, the Court “must determine whether: (1) the agency is responsible for administration
of the rule in issue; (2) the agency's construction is reasonable; (3) the language of the rule does
not expressly treat the matter at issue; and (4) any of the rationales underlying the rule of agency
deference are present.” Id. “There are five rationales underlying the rule of deference: (1) that a
practical interpretation of the rule exists; (2) the presumption of legislative acquiescence; (3)
reliance on the agency's expertise in interpretation of the rule; (4) the rationale of repose; and (5)
the requirement of contemporaneous agency interpretation.” Id.

Here, the four-pronged test set forth in Duncan is met. The Director is responsible for
administration of the CM Rules and his construction of the rules at issue is reasonable. To the
extent SVC’s arguments suggest the language of the CM Rules create some question as to what
test should be utilized to decide whether CM Rule 30 or CM Rule 40 applies to the Big and Little
Wood Delivery Calls, the language of the CM Rules does not expressly treat the matter at issue.
The rationales underlying the rule of deference are present including that the Director’s
interpretation of the CM Rules is practical and based on the Department’s expertise in

interpretation of the rules. Thus, the Director’s interpretation that the language of the CM Rules
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demonstrates the test for deciding whether CM Rule 30 or 40 applies to the Big and Little Wood
Delivery Calls is whether the delivery calls are against junior ground water rights within water
districts is entitled to deference and should be affirmed.

ii. Because CM Rule 30 does not apply, the Association’s failure to
comply with pleading requirements of CM Rule 30 does not warrant
dismissal of the Big and Little Wood Delivery Calls.

SVC argues the Big and Little Wood Delivery Calls should be dismissed for failure to
comply with the pleading requirements of CM Rule 30. Petitioner’s Brief at 23-27. As
discussed above, the Director correctly concluded that “CM Rule 30 applies only where a
delivery call is filed by the holders of senior-priority surface or ground water rights against
“holders of junior priority ground water rights within areas of the state not in organized water
districts.” BW CM-DC-2015-001 at 890 (emphasis in original). Because the Big and Little
Wood Delivery Calls are against junior ground water rights in organized water districts, “the
applicable rule is CM Rule 40 that addresses delivery calls against junior-priority ground water
users “in an organized water district.” Id. Accordingly, failure of the Association’s delivery call
letters to set forth all information required by CM Rule 30 is not a basis for dismissal of the Big

and Little Wood Delivery Calls.

2. Rule of Procedure 230 does not require dismissal of the Big and Little Wood
Delivery Calls.

SVC argues the Big and Little Wood Delivery Calls should be dismissed because the
Association’s letters do not meet “the pleading requirements” of the Department’s Rule of
Procedure 230. Petitioner’s Brief at 21, 23, 39. The Director properly rejected this argument in
the Sun Valley Order.

Rule of Procedure 230 lists general requirements of petitions, including that they should

“[fJully state facts upon which they are based” and “[s]tate the name of the person petitioned
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against (the respondent), if any.” IDAPA 37.01.01.230.02 (a) &(d). It is well recognized that a
specific rule controls over a more general rule when there is conflict between the two. See
Ausman v. State, 124 Idaho 839, 842, 864 P.2d 1126, 1129 (1993). Thus, the specific pleading
requirements set forth in the CM Rules govern the requirements of petitions for delivery calls
under the CM Rules, not the general pleading requirements of Rule of Procedure 230. As
discussed above, CM Rule 40 applies to the Big and Little Wood Delivery Calls. Accordingly,
the Director correctly determined that the appropriate question is whether the Association’s
delivery call letters meet the specific pleading requirement of CM Rule 40, not the more general
requirements of petitions under Rule of Procedure 230. See BW CM-DC-2015-001 at 890-91.
Even if Rule of Procedure 230’s pleadings requirements were applicable to petitions to
initiate CM Rule 40 delivery calls, Rule of Procedure 52 instructs that “this chapter will be
liberally construed to secure just, speedy and economical determination of all issues presented to
the agency. Unless prohibited by statute, the agency may permit deviation from these rules when
it finds that compliance with them is impracticable, unnecessary or not in the public interest.”
IDAPA 37.01.01.052. The Director concluded that compliance with Rule 230’s requirement to
state the name of each respondent “is unnecessary” because “the water rights at issue in the Big
and Little Wood Delivery Calls” are in water districts and “have been defined through partial
decrees entered in the Snake River Basin Adjudication.” BW CM-DC-2015-001 at 892. The
watermaster in the water districts “already possesses the names and water right information of
junior-priority ground water users that may be subject to a delivery call by senior users” within
the districts. Id. Therefore, the Director rejected SVC’s argument that the delivery calls should

be dismissed for “failure to list in the delivery call letters the name of each junior-priority ground
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water user petitioned against.” Id. The Director acted within his authority in concluding that
Rule of Procedure 230 does not require dismissal of the Big and Little Wood Delivery Calls.

3. Idaho Code § 42-237b does not require dismissal of the Big and Little Wood
Delivery Calls.

SVC argues the Big and Little Wood Delivery Calls should be dismissed because the
Association’s letters do not meet the “pleading requirements” of Idaho Code § 42-237b.
Petitioner’s Brief at 42-44. The Director properly rejected this argument in the Sun Valley
Order.

Idaho Code § 42-237b states, in relevant part, that, “[w]henever any person owning or
claiming the right to the use of any surface or ground water right believes that the use of such
right is being adversely affected by one or more user[s] of ground water rights of later priority”
that person “may make a written statement under oath of such claim to the [Director].” (emphasis
added). The statement under oath must contain certain information including a “description of
the respondent’s water rights so far as is known to the claimant.” 1.C. § 42-237b. If the Director
determines the statement is sufficient, the Director “shall issue a notice setting the mater for
hearing before a local ground water board. . . .’ Id. (emphasis added). SVC argues that use of
the word “whenever” in the first sentence of Idaho Code § 42-237b means the Association’s
letters had to contain a “written statement under oath” setting forth information required by
Idaho Code § 42-237b. Petitioner’s Brief at 44. This argument is contrary to the plain language
of Idaho Code § 42-237b.

The plain language of Idaho Code § 42-237b demonstrates that the Association is not
required to follow the process set forth in the statute to seek redress for injury to their senior
water rights. The statute only describes one possible pathway for a person owning a senior

surface or ground water right who believes the right is being injured to seek redress. Idaho Code
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§ 42-237b (explaining a claimant “may make a written statement under oath” (emphasis added)).
The pathway under Idaho Code § 42-237b leads to a hearing before a local ground water board.
The Association does not seek a determination by the Director that will lead to a hearing before a
local ground water board. Instead, the Association demands the Director instruct “the
Watermaster for Water District No. 37 to administer Petitioners’ surface water rights, and
hydrologically connected to ground water rights within the district in accordance with the prior
appropriation doctrine.” BW CM-DC-2015-001 at 3; LW CM-DC-2015-002 at 3. The
Association’s letters constitute delivery calls pursuant to CM Rule 10.04. See IDAPA
37.03.11.010.04. A delivery call under the CM Rules is an alternate pathway for a person
owning a senior surface or ground water right who believes the right is being injured to seek
redress. Therefore, the Director properly concluded that “the specific pleading requirements set
forth in Idaho Code § 42-237b do not apply and are not a basis to dismiss the Big and Little
Wood Delivery Calls.” BW CM-DC-2015-001 at 890.

B. SVC’S SUBSTANTIAL RIGHTS HAVE NOT BEEN PREJUDICED BY NOTICE
PROCEDURES UTILIZED IN THE UNDERLYING DELIVERY CALLS.

SVC argues that the notice procedures utilized by the Department in the Big and Little
Wood Delivery Calls have deprived “Sun Valley of adequate notice, and procedural due
process,” and “operated to prejudice the substantial rights of Sun Valley.” Petitioner’s Brief at
24-25,39 n. 8,41. SVC asserts that it does not know if the Association is “actually alleging that
Sun Valley is causing material injury to any of their respective water rights” and “a ground water
user is entitled to know why Petitioners seek to curtail its ground water use.” Id. at 25 (emphasis
in original). SVC also asserts that, by identifying holders of junior-priority ground water rights
that may be affected by the delivery calls, the Director has drawn “prejudicial conclusions about

potential causation and hydrological connection.” Id. at 24-25.
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SVC’s argument that it does not know whether the Association members are “alleging
that Sun Valley is causing material injury to any of their respective water rights” or why the
Association seeks to curtail SVC’s ground water use lacks any factual basis. As explained
above, the Association’s letters state that its members’ water rights on the Big Wood and Little
Wood Rivers “have suffered from premature curtailment of delivery of their surface water rights,
along with the accompanying material injury.” BW CM-DC-2015-001 at 1-5; LW CM-DC-2015-
002 at 1-5. The Association alleges that its members’ rights “are all located in Water District 37,
and are hydrologically connected to ground water rights in the Wood River Valley aquifer
system.” Id. at 1; Id. at 1. The Association demands that the Director “direct the Watermaster
for Water District 37 to administer [the Association members’] surface water rights, and
hydrologically connected to ground water rights within the district in accordance with the prior
appropriation doctrine.” Id. at 3; Id. at 3. SVC admits it owns water rights “within the
geographic boundaries of Water District 37” that are “implicated by the Association’s water
delivery calls.” Petitioner’s Brief at 4-5. SVC’s suggestion that it does not know whether or
why the Association seeks to curtail its ground water use is not credible.

In addition, SVC’s argument that notice procedures utilized in the Big and Little Wood
Delivery Calls have deprived it of procedural due process lacks any factual or legal basis.
Procedural due process requires that “there must be some process to ensure that the individual is
not arbitrarily deprived of his rights in violation of the state or federal constitutions.” Aberdeen-
Springfield Canal Co. v. Peiper, 133 Idaho 82, 91, 982 P.2d 917, 926 (1999) (internal quotations
and citations omitted). “This requirement is met when the defendant is provided with notice and
an opportunity to be heard.” Id. “The opportunity to be heard must occur at a meaningful time

and in a meaningful manner in order to satisfy the due process requirement.” Id. “Due process
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is not a concept to be applied rigidly in every matter.” Id. Rather, it is a flexible concept calling

for such procedural protections as are warranted by the particular situation.” Id.

SVC was provided notice of the Big and Little Wood Delivery Calls and invited to
participate in proceedings related to the calls in the Director’s March 20, 2015, letter. In
response, SVC filed a Notice of Intent to Participate. Id. at 45-48. SVC has taken active
advantage of opportunities to be heard and participate in the Big and Little Wood Delivery Calls.
SVC attended the status conference and pre-hearing conference and filed numerous motions in
both contested cases seeking action by the Director. Thus, SVC has not been deprived of
procedural due process by notice procedures utilized in the Big and Little Wood Delivery Calls.

Finally, the Director’s notice letters sent to ground water users did not cause the Director
to draw any prejudicial conclusions. As the Director explained in the Sun Valley Order, “the
Department has not drawn any conclusions ‘about potential causation and hydrological
connection’” and “[t]hose determinations are for the Director upon a fully developed record and
evidence admitted at hearing.” BW CM-DC-2015-001 at 892.

In sum, SVC has failed to demonstrate any prejudice to a substantial right by notice
procedures utilized in the Big and Little Wood Delivery Calls. Thus, SVC is not entitled to any
relief. Cowan v. Bd. of Comm'rs of Fremont Cty., 143 Idaho 501, 513, 148 P.3d 1247, 1259
(2006).

C. THE COURT LACKS JURISDICTION TO REVIEW CHALLENGES TO THE
REQUEST FOR STAFF MEMORANDA, STAFF MEMORANDA ORDER, AND
PREPARATION OF THE DELIVERY SYSTEMS MEMO.

While SVC states that it seeks judicial review of the Request for Staff Memoranda, the

Staff Memoranda Order, and preparation of the Delivery Systems Memo, SVC also admits the
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Court only has jurisdiction to review the Sun Valley Order “because it is a final order in a
contested case. See Idaho Code § 67-5270(3); IDAPA 37.01.01.740.” Second Petition at 10-11.
The Sun Valley Order is a final appealable order only because the Director designated it a
final order pursuant to the Department’s Rules of Procedure 710 and 750. Supp AR Lodged w-
DC at 71-74. Rule 710 allows the agency to “by order decide some of the issue presented in a
proceeding and provide in that order that its decision on those issues is final and subject to
review by reconsideration or appeal.” IDAPA 37.01.01.710. In the Designation Order, the
Director declared his decision in the Sun Valley Order as final. Supp AR Lodged w-DC at 73.
The Director has not issued any order designating his decisions in the Request for Staff
Memoranda or the Staff Memoranda Order as final and subject to review on appeal. As such,
those orders are interlocutory orders. IDAPA 37.01.01.710. Therefore, the Court lacks
jurisdiction to consider the subject matter of the Request for Staff Memoranda and the Staff
Memoranda Order. Laughy v. Idaho Dep't of Transp., 149 Idaho 867, 876, 243 P.3d 1055, 1064
(2010). Site visits conducted in response to the Request for Staff Memoranda also fall outside
the appropriate scope of the Court’s review for the same reason. The only agency action that is
the proper subject of the Court’s review is the Director’s decision in the Sun Valley Order, as re-
affirmed in the Order Denying Motion to Revise, to proceed with the Big and Little Wood
Delivery Calls pursuant to CM Rule 40 rather than CM Rule 30. See BW CM-DC-2015-001 at
890-92; See Supp AR Lodged w-DC at 84-87. Therefore, the Court should not consider SVC’s
arguments regarding the Director’s Request for Staff Memoranda, the Staff Memoranda Order,

or preparation of the Delivery Systems Memo.
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D. STAFF MEMORANDA WERE REQUESTED AND PREPARED CONSISTENT

WITH THE DEPARTMENT’S ADMINISTRATIVE RULES AND IDAHO LAW

AND DO NOT PREJUDICE SVC’S SUBSTANTIAL RIGHTS.

Even if the Court considers SVC’s arguments regarding the Director’s Request for Staff
Memoranda, the Staff Memoranda Order, and site visits conducted in response to the Request for
Staff Memoranda, the arguments must be rejected. Staff memoranda were requested and
prepared consistent with the Department’s administrative rules and Idaho law and do not violate
SVC’s substantial rights. Because SVC cannot demonstrate any prejudice to a substantial right
by the request for or preparation of staff memoranda, SVC is not entitled to any relief. Cowan,

143 Idaho at 513, 148 P.3d at 1259.

1. The Department’s Rules of Procedure authorize the Director to request, and
staff to prepare, memoranda prior to hearing.

SVC argues the Director’s Request for Staff Memoranda is not authorized by the
Department’s Rules of Procedure because Department staff cannot prepare staff memoranda or
gather information in advance of the hearing on the Big and Little Wood Delivery Calls.
Specifically, citing to Rules of Procedure 600 and 602, SVC argues “[t]he proper role, if any, of
the Department staff in this proceeding, if any, is, upon the Director’s request, to evaluate the
evidence that has been gathered, compiled, organized, and presented by the parties—both
Petitioners and Respondents—at a hearing and properly admitted, as evidence, into the hearing
record by the Director.” Petitioner’s Brief at 50 (emphasis in original).

SVC’s argument ignores the plain language of the Department’s Rules of Procedure. The
plain language of Rule 602 expressly authorizes the Director to notify the parties before hearing
that official notice will be taken of staff memoranda. IDAPA 37.01.01.602. This plain language
clearly contemplates that the Director may request, and Department staff may prepare,

memoranda prior to hearing. Rule 602’s requirement that employees responsible for staff
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memoranda be available for cross-examination at hearing also presupposes staff memoranda may
be requested and prepared prior to hearing. Further, while Rule 600 states that “[t]he agency’s
experience, technical competence and specialized knowledge may be use in evaluation of
evidence,” nothing in Rule 600 precludes the Department from gathering technical and factual
information that may become evidence admitted into the record at hearing and disseminating that
information to the parties prior to hearing for evaluation and potential rebuttal. Contrary to
SVC’s argument, the Department’s Rules of Procedure do not limit the Department’s role in
delivery call proceedings to evaluating evidence provided by the parties at hearing.

2. The Director can take official notice of the staff memoranda consistent with
the Department’s Rule of Procedure 602.

SVC argues the Director cannot take official notice of the staff memoranda pursuant to
Rule of Procedure 602 because they do “not consist of ‘generally recognized technical or
scientific facts within the agency’s specialized knowledge.” Petitioner’s Brief at 57, 63. A
review of the Delivery Systems Memo and the Hydro Memo reveals the staff memoranda
contain generally recognized technical or scientific facts within the Department’s specialized
knowledge. BW CM-DC-2015-001 at 1080-1104 (describing hydrologic/ hydrogeologic data
and publications in possession of the Department regarding surface and ground water
interactions in the Big and Little Wood River basins, describing a conceptual description of
interaction between groundwater and surface water, identifying diversion records for junior
ground water pumping available to the Department, and identifying methods and data available
for analyzing consumptive use associated with junior ground water pumping); Id. at 1105-1342
(describing the calling parties” water rights and sources, the delivery systems and accounting of
delivery, the delivery and water application works for the Association Members’ water rights,

and information contained in water delivery records). The information set forth in the Delivery
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Systems Memo and Hydro Memo is the type of information the Director may take official notice
of consistent with Rule of Procedure 602. SVC’s argument must be rejected.

3. The Request for Staff Memoranda prior to hearing is consistent with Idaho
law and prior delivery calls.

SVC argues the Director’s Request for Staff Memoranda prior to hearing shifts the
burden of showing material injury from the senior water users to the Department. Petitioner’s
Brief at 48. This argument must be rejected because the Request for Staff Memoranda is
consistent with Idaho law and requests in prior delivery call matters.

The Director has a “clear legal duty” to administer water rights according to the prior
appropriation doctrine. Musser, 125 Idaho at 395, 871 P.2d at 812. The Director is required to
provide a timely response to a delivery call. Am. Falls Reservoir Dist. No. 2, 143 Idaho at 874,
154 P.3d at 445. As the Idaho Supreme Court stated in AFRD#2, the swiftness of the response
to the delivery call is not the only important factor for the Director to consider in a delivery call.
It is also critical “the Director have the necessary pertinent information” to make a decision. Id.
Conjunctive administration requires knowledge by the Department “of the relative priorities of
the ground and surface water rights, how the various ground and surface water sources are
interconnected, and how, when, where and to what extent the diversion and use of water from
one source impacts the water flows in that source and other sources.” A & B Irrigation Dist. v.
Idaho Conservation League, 131 Idaho 411, 422, 958 P.2d 568, 579 (1997).

Here, the Director requested staff memoranda prior to hearing to present information
about how water is delivered to the Association members’ senior surface water rights and about
hydrologic and hydrogeologic data, recognizing that time is of the essence in a delivery call and
that Water District 37 has a complex water delivery system. This complexity is illustrated by the

presentation of Tim Luke at the May 4, 2015, status conference. BW CM-DC-2015-001 at 123-
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147. The presentation describes there are eighty calling water rights at issue in the Big and Little
Wood Delivery Calls with thirty-nine separate owners; multiple diversions, injection points, and
re-diversions; and overlapping sources, overlapping service areas, combined use conditions, and
a unique exchange condition. Id. For example, one water right is diverted from a canal with
other river rights and storage, injected into a slough ten miles away, injected into the Little Wood
River another ten miles away, re-diverted from the Little Wood River about a quarter mile
downstream at four points of re-diversion, subject to a 27% conveyance loss, with a priority cut
different than other Big Wood Rights, and combined with two other Little Wood River rights
plus water from AFRD?2 as per the water right condition. Id. at 139. The Delivery Systems
Memo simply describes the Association members’ water rights and sources, the delivery systems
and accounting of delivery, water application works, and information contained in water delivery
records. BW CM-DC-2015-001 at 1105-1342. Given the need for a timely response and
recognizing the complexity of water distribution issues, it is appropriate for the Director to
request staff memoranda prior to hearing to help provide facts and information related to a
delivery call.

In addition, the process for determining material injury is not as fixed or rigid as
suggested by SVC. See In Matter of Distribution of Water to Various Water Rights Held By or
For Ben. of A & B Irrigation Dist., 155 Idaho at 648, 315 P.3d at 836 (“The Director may
employ a baseline methodology as a starting point for considering material injury.”) The request
for staff memoranda prior to hearing is a regular practice in delivery call proceedings. See
Rangen v. IDWR, Case No. CV-2014-1338 (Fifth Jud. Dist.), Exhibit Nos. 1129 & 3203; see also

A&B Irrigation District v. IDWR, Case No. 2009-647 (Fifth Jud. Dist.), Exhibit No. 121.° The

% Copies of Exhibit Nos. 1129 & 3203 filed in the Rangen case and Exhibit No. 121 filed in the A&B case are
attached hereto as Addendum A, B, and C. The Respondents move the Court to take judicial notice of the exhibits
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information is prepared and distributed for the benefit of all parties to hearing. Moreover, it is
within the authority of the Director to request water right information from the senior water users
in advance of a delivery call hearing. Am. Falls Reservoir Dist. No. 2, 143 Idaho at 878, 154
P.3d at 449 (2007) (concluding the Director’s pre-hearing request for information related to
“post-adjudication factors” that are “relevant to the determination of how much water is actually
needed” is appropriate and not a re-adjudication of the senior water right.) While information
provided in the staff memoranda may be helpful to one or all parties, the staff memoranda do not
change the substantive burdens of the parties as SVC suggests. See Petitioner’s Brief at 48.
Those burdens are fixed. Am. Falls Reservoir Dist. No. 2, 143 Idaho at 874, 154 P.3d at 445
(The evidentiary burdens “have been developed over the years and are to be read into the CM
Rules.”). The Request for Staff Memoranda is consistent with Idaho law and requests in prior
delivery call matters and does not shift the burdens of the parties in the Big and Little Wood
Delivery Calls proceedings.

4. The Request for Staff Memoranda and Department’s information gathering
efforts do not violate SVC’s due process rights.

SVC repeatedly argues that the Request for Staff Memoranda and the Department’s
information gathering efforts violate SVC’s “due process” rights. Petitioner’s Brief at 45, 47-58.
SVC asserts the Department’s information gathering efforts may cause staff to develop “bias or,
at a minimum, the appearance of a bias in favor of the information collected from the
Petitioners” that may influence its “eventual ‘evaluation of evidence’ in accordance with Rule

600.” Id. at 50-51. SVC also asserts “this one-sided evaluative process was highly prejudicial,”

pursuant to IRE 201(d). If a party moves the Court to “take judicial notice of records, exhibits or transcripts from
the court file in the same or a separate case, the party shall identify the specific documents or items for which the
judicial notice is requested or shall proffer to the court and serve on all the parties copies of such documents or
items. A court shall take judicial notice if requested by a party and supplied with the necessary information.” IRE
201(d) emphasis added. “Judicial notice may be taken at any stage of the proceeding.” IRE 201(f).
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that preparation of the staff memoranda “constitutes the offering and taking of evidence outside
the scope of the formal contested case hearing,” and that SVC has been deprived of “having a
full and fair opportunity to observe and pose legitimate evidentiary objections to the information
gathered by Department staff.” Id. at 52, 54-55.

As the Director explained in the Staff Memoranda Order, “Department efforts to collect
and disseminate information about the [Association members’] diversion and use of water and
hydrologic and hydrogeologic data to the parties for evaluation and potential rebuttal prior to
hearing do not prejudice, but rather assist, all the parties.” BW CM-DC-2015-001 at 902. The
Director alone “is responsible for admitting evidence at hearing and deciding what weight to give
that evidence in his determination of the ultimate issues to be decided in the Big and Little Wood
Delivery Calls.” Id. SVC and all parties “will have full and fair opportunity to examine and
object to any information proposed for admission as evidence into the record at hearing.” Id.
Consistent with Rule 602, “[i]f the Director notifies the parties that official notice will be taken
of staff memoranda, responsible staff employees will be available for cross-examination at
hearing.” Id. The Request for Staff Memoranda and the Department’s information gathering
efforts prior to hearing are consistent with the Department’s Rules of Procedure and do not

violate SVC’s due process rights.’

7SVC misleadingly asserts that, “pursuant to the Request for Staff Memoranda, the Department staff proceeded to
discuss, analyze and evaluate ‘responses and submittal of additional information by the Petitioners to ‘assist’ the
Director ‘in determining whether the holders of senior water rights are suffering material injury and using water
efficiently and without waste as required by the Department’s Conjunctive Management Rules.” Petitioner’s Brief
at 54. SVC also asserts the staff memoranda contain “legal conclusions, legal commentary, or legal opinions.” Id.
at 58-59 n. 14. The Director’s Request for Staff Memoranda did not ask Department staff to “discuss, analyze and
evaluate ‘responses and submittal of additional information by the Petitioners to ‘assist’ the Director ‘in determining
whether the holders of senior water rights are suffering material injury and using water efficiently and without
waste.” It was the Director’s Information Request sent to the Association that asked for “responses and submittal of
additional information that will assist [the Director] in determining whether the holders of senior water rights are
suffering material injury and using water efficiently and without waste.” BW CM-DC-2015-001 at 179. In addition,
the Director’s Request for Staff Memoranda “does not ask Department staff to opine regarding factors set forth in
CM Rule 42 that are ‘[f]actors the Director may consider in determining whether the holders of water rights are
suffering material injury and using water efficiently and without waste.”” Id. at 871 (emphasis in original). The
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5. Site visits associated with preparation of the Delivery Systems Memo did not
violate SVC’s due process rights.

SVC argues that site visits conducted in preparation of the Delivery Systems Memo
“violated SVC’s due process rights.” Petitioner’s Brief at 58. This argument must be rejected
because, as discussed above, the Department’s administrative rules and Idaho law authorize the
Director to request that Department staff collect information and prepare staff memoranda prior
to hearing to disseminate to the parties for evaluation and potential rebuttal.

In addition, Idaho case law cited by SVC is distinguishable. Specifically, SVC cites
Comer v. Cty. of Twin Falls, 130 Idaho 433, 434, 942 P.2d 557, 558 (1997) to support its
argument that any “[p]roperty viewing in an administrative proceeding is analogous to a viewing
in trial, which requires notice to all parties prior to a viewing.” Id. at 59. Similarly, SVC cites
Eacret v. Bonner Cty., 139 Idaho 780, 787, 86 P.3d 494, 501 (2004) to support its argument that
“Idaho case law demands that ‘any view of a parcel of property in question must be preceded by
notice and the opportunity to be present to the parties in order to satisfy procedural due process
concerns.” Id. at 60. SVC also cites the Court’s statement in Idaho Historic Pres. Council, Inc.
v. City Council of City of Boise, 134 Idaho 651, 654, 8 P.3d 646, 649 (2000) that, “when a
governing body deviates from the public record, it essentially conducts a second fact-gathering
session without proper notice, a clear violation of due process.” Id. at 61.

The cases of Comer, Eacret, and Idaho Historic Pres. Council, Inc., are distinguishable
from the circumstance at issue in the Big and Little Wood Delivery Calls. Specifically, Comer
and Eacret involved appellate proceedings to a county board of commissioners from the decision

of a county planning and zoning commission. See Comer, 130 Idaho at 434, 942 P.2d at 558; see

staff memoranda do not contain “legal conclusions, legal commentary, or legal opinions.” The staff memoranda
contain technical and scientific information within the Department’s specialized knowledge. See BW CM-DC-2015-
001 at 1080-1104; BW CM-DC-2015-001 at 1105-1342.
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Eacret, 139 Idaho at 782, 86 P.3d at 496. The case of Idaho Historic Pres. Council, Inc,
involved an appellate proceeding in which the reviewing body did not confine it decision to the
record of the agency from which the appeal was taken. See Idaho Historic Pres. Council, Inc.,
134 Idaho at 654, 8 P.3d at 649. The Big and Little Wood Delivery Calls are before the Director
and do not involve review by an appellate body following a public hearing. This is an important
distinction because the Court’s due process concerns in Comer, Eacret, and Idaho Historic Pres.
Council, Inc., relate to failure of the reviewing bodies sitting in their appellate capacities to
confine themselves to the records on appeal. See Comer, 130 Idaho at 439, 942 P.2d at 563; see
Eacret v. Bonner Cty., 139 Idaho at 787, 86 P.3d at 501. The holdings of Comer, Eacret, and
Idaho Historic Pres. Council, Inc., are simply not implicated in this case.

The case of Evans v. Bd. of Comm'rs of Cassia Cty. ldaho, 137 1daho 428, 433, 50 P.3d
443, 448 (2002), is relevant to the circumstances at issue in the Big and Little Wood Delivery
Calls. The Court in Evans dealt with a decision issued by a board of county commissioners
sitting as the original deciding body after the board visited the proposed use site without notice to
or presence of the interested parties. The Court found “that whatever knowledge the Board may
have gained from visiting the property was not necessary to form the basis of its decision, as the
hearing yielded substantially the same evidence as could have been garnered during the visit.”
Id. The Court also found that “interested persons were provided a fair opportunity to present and
rebut evidence at the hearing.” Id. Thus, the Court concluded “the appellants cannot show that a
substantial right of theirs has been prejudiced by the Board’s visit to the cite.” Id.

There has been no hearing on the Big and Little Wood Delivery Calls. The Delivery
Systems Memo notifies the parties that site visits occurred during preparation of the memo and

sets forth facts derived from the visits. The Director has made no determinations tied to the site
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visits and only cited the Delivery Systems Memo in the Order Denying Motion to Revise to
demonstrate the Association members’ water rights are in Water District 37. Supp AR Lodged w-
DC at 86. SVC’s allegations regarding participation by the Director, legal staff, and Department
staff in site visits are simply that—allegations based on an undeveloped record. See Petitioner’s
Brief at 58-59.% As the Director has repeatedly stated, all parties “will have full and fair
opportunity to examine and object to any information proposed for admission as evidence into
the record at hearing.” BW CM-DC-2015-001 at 902. Consistent with Rule 602, the Director
will notify “the parties that official notice will be taken of staff memoranda” and “responsible
staff employees will be available for cross-examination at hearing.” 1d.; see also BW CM-DC-
2015-001 at 337 (“The Director will require attendance of staff participating in writing staff
memoranda for examination at any hearing set in this matter pursuant to IDAPA 37.01.01.201
and 602.”). The concerns of the Court in Comer, Eacret, and Idaho Historic Pres. Council, Inc,
are not at issue in the Big and Little Wood Delivery Calls. Similar to the circumstance in Evans,
SVC cannot show its due process rights have been violated by site visits conducted in
preparation of the Delivery Systems Memo because all parties will have a fair opportunity to
present concerns regarding the Delivery Systems Memo at hearing.
E. THE DIRECTOR PROPERLY RESPONDED TO NEW ARGUMENTS RAISED

IN THE RULE 711 MOTION BY ISSUING THE ORDER DENYING MOTION

TO REVISE.

As discussed above, SVC raised new arguments in the Rule 711 Motion including that,

before the Director can proceed with the Big and Little Wood Delivery Calls pursuant to CM

Rule 40, CM Rule 20.06 requires the Director must determine an ACGWS and incorporate the

8 SVC overlooks that, consistent with IDAPA 04.11.01.001, the Department has affirmatively declined “in whole to
adopt the contested case portion of the ‘Idaho Rules of Administrative Procedure of the Attorney General,’ cited as
IDAPA 04.11.01.100 through .04.11.01.799.” IDAPA 37.01.01.050. SVC’s reliance upon IDAPA 04.11.01.423.01
to support its allegations related to preparation of the Delivery Systems Memo is misplaced.
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water rights in that area into water districts under CM Rule 30. BW CM-DC-2015-001 at 970. In
response, the Director determined that the process advocated for by SVC “where water rights are
put into water districts only after an area of common ground water is designated is not tenable”
because “current information demonstrates the water rights at issue in the Big and Little Wood
Delivery Calls are already in water districts.” Supp AR Lodged w-DC at 86. The Director cited
three sources to support this determination: the Delivery Systems Memo, the Hydro Memo, and
the Preliminary Order. SVC argues the Director erred by citing the staff memoranda.

1. The Court should affirm the Director’s determination that current

information demonstrates the water rights at issue in the Big and Little
Wood Delivery Calls are already in water districts.

Citing to Idaho Code § 67-5251, SVC argues the Director cannot cite to the staff
memoranda in the Order Denying Motion to Revise because “he did not notify Sun Valley of the
specific facts or material to be noticed.” Petitioner’s Brief at 63. SVC concludes the Director’s
“findings” based on staff memoranda are, “not based upon substantial, competent evidence in the
record and, accordingly, must be overturned.” Id. at 65.

The Director had an obligation to respond to SVC’s Rule 711 Motion that raised new
arguments as to why the Big and Little Wood Delivery Calls should be dismissed. Any order
issued by the Director responding to a motion to dismiss must be in writing and supported by
substantial evidence “in the record of the contested case and on matters officially noticed in that
proceeding.” Idaho Code §§ 67-5248 & 67-5279. The only reason there is any question as to the
propriety of the Director’s citation to staff memoranda in the Order Denying Motion to Revise is
because the Director has indicated he will take official notice of the memoranda in the
underlying delivery call proceedings and Idaho Code 67-5251 states that “[p]arties must be

afforded a timely and meaningful opportunity to contest and rebut the facts or material so
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noticed.” SVC argues the Director had to provide it “a timely and meaningful opportunity to
contest and rebut” the staff memoranda before citing the memoranda in the Order Denying
Motion to Revise. Petitioner’s Brief at 63.

The Director only cited the staff memoranda for one purpose: to explain why the process
advocated for by SVC in the Rule 711 Motion makes no practical sense because “current
information demonstrates the water rights at issue in the Big and Little Wood Delivery Calls are
already in water districts.” Supp AR Lodged w-DC at 86. Because this determination is
supported by substantial evidence in the contested case records apart from the staff memoranda
and does not result in prejudice to SVC’s substantial rights, the determination must be affirmed.

The Director cited the Delivery Systems Memo only to demonstrate the Association
members’ senior surface water rights are in Water District 37. Id. The Association’s letters
confirm this by stating the members’ senior surface water rights “are all located in Water District
37" BW CM-DC-2015-001 at 1; LW CM-DC-2015-002 at 1. The Preliminary Order confirms
this by stating “Water District No. 37 shall include ground water and all streams tributary to the
Big Wood River and Little Wood River” excepting Camas Creek and other named tributaries.
BW CM-DC-2015-001 at 477, see id. at 479.

The Director only cited the Hydro Memo to show that current information demonstrates
the junior ground water rights at issue in the Big and Little Wood Delivery Calls are diverted
from the Wood River Valley aquifer system and the Camas Prairie aquifer system and, therefore,
in Water Districts 37 and 37B. The Preliminary Order supports this determination by citing
statements in the 1991 order creating the Big Wood River Ground Water Management Area that
“[t]he surface and ground waters of the Big Wood River drainage are interconnected. Diversion

of ground water from wells can deplete the surface water flow in streams and rivers.” BW CM-
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DC-2015-001 at 466. The Preliminary Order also states “that the Camas drainage aquifer system
is characteristically different from the Upper Wood River Valley aquifer system but the aquifer
systems are hydraulically connected to each other and the Big Wood River.” Id. at 473. Again,
the Preliminary Order provides that “Water District No. 37 shall include ground water and all
streams tributary to the Big Wood River and Little Wood River” excepting Camas Creek and
other named tributaries. Id. at 477. The Preliminary Order creates Water District No. 37B “to
include all surface water and ground water rights in the Camas Creek drainage in Basin 37.” Id.
The only statement in the Order Denying Motion to Revise related to the junior water
rights at issue that cites to the Hydro Memo but is not directly supported by the Preliminary
Order is that “[g]round water use in the upper Little Wood Rivér valley above Silver Creek does
not appear to affect the calling surface water rights.” BW CM-DC-2015-001 at 86 n.2. The
Director made this statement for clarification because there are some junior ground water rights
in the upper Little Wood River valley above Silver Creek in water districts where ground water
regulation is not included in the function of the districts. However, as the Hydro Memo
concludes, “[bJecause surface water supply shortages in the Little Wood River are not expected
to occur during peak runoff, groundwater use in the upper Little Wood River valley does not
appear to be relevant to the Little Wood Water Users Association delivery call.” Id. at 1093.
The Hydro Memo based this finding upon 1922 watermaster reports for Water Districts 7 and 11;
a 2010 U.S. Bureau of Reclamation Draft Environmental Assessment for the Little Wood River
Irrigation District Pressurized Pipeline Irrigation Delivery System; the 1952 Evaluation of
Streamflow Records in Big Wood River Basin, Idaho in U.S. Geological Survey Circular; and a
2005 Idaho Department of Environmental Quality report Little Wood River Subbasin Assessment

and TMDL. Id. The 1922 watermaster reports for Water District 7 & 11 are contained in the
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record in the folder entitled Supplemental Files to JSukow Staff Memo. The 2010 U.S. Bureau of
Reclamation report, 1952 U.S. Geological Survey Circular publication, and 2005 Idaho
Department of Environmental Quality report are electronically linked in the Hydro Memo. BW
CM-DC-2015-001 at 1099-1102.

The Director can rely upon watermaster reports and reports and publications of other
government agencies in issuing a pre-hearing order responding to a motion to dismiss contested
case proceedings. Thus, instead of citing the Hydro Memo itself, the Director could have cited
the above-described documents identified in the Hydro Memo to support the statement that
“[g]round water use in the upper Little Wood River valley above Silver Creek does not appear to
affect the calling surface water rights.” It makes little sense for the Court to remand this matter
to the Director because of his citation to staff memoranda when the Director could have
individually reached the same determination—that current information demonstrates the water
rights at issue in the Big and Little Wood Delivery Calls are in water districts—based upon the
Association’s letters, the Preliminary Order, and reports and publications cited in the Hydro
Memo. Such remand would result in a waste of the parties’ time and resources.

Further, SVC’s substantial rights have not been prejudiced by the Director’s citation to
staff memoranda for the sole purpose of showing that current information demonstrates the water
rights at issue in the Big and Little Wood Delivery Calls are in water districts. The purpose of
the notice requirement associated with taking official notice of specific facts or material in an
administrative proceeding is to afford parties “an opportunity to contest and rebut the facts or
material officially noticed,” including that “responsible staff employees or agents shall be made
available for cross-examination if any party timely requests their availability.” Idaho Code § 67-

5251; IDAPA 37.01.01.602. As the Director has repeatedly stated, “[a]ll parties will have full
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and fair opportunity to examine and object to any information proposed for admission as
evidence into the record at hearing” and that if “official notice will be taken of staff memoranda,
responsible staff employees will be available for cross-examination at hearing.” BW CM-DC-
2015-001 at 902. Because the alleged procedural error does not affect a substantial right of SVC
and is, therefore, harmless, the error must be disregarded. L.R.C.P. 61; Bolger, 137 Idaho at 797,
53 P.3dat1211.

2. The Director made no findings of fact concerning the ACGWS.

SVC argues the Director made “findings of fact” in the Order Denying Motion to Revise
that “speak to one of the issues at the very core of the case—the ACGWS.” Petitioner’s Brief at
64. However, SVC also acknowledges the Director’s repeated recognition in the Order Denying
Motion to Revise that the ACGWS “is a factual question that can be answered using the
framework of CM Rule 40 based upon information presented at hearing and applying the
definition set forth in CM Rule 10.01.” Supp AR Lodged w-DC at 85-86. Again, the Director
cited the staff memoranda for one purpose only: to explain why the process advocated for by
SVC in the Rule 711 Motion makes no practical sense because ‘“current information
demonstrates the water rights at issue in the Big and Little Wood Delivery Calls are already in
water districts.” Id. at 86. The Director was careful to use language such as “current information
demonstrates” in recognition that “[a]ll parties will have full and fair opportunity to examine and
object to any information proposed for admission as evidence into the record at hearing” and that
if “official notice will be taken of staff memoranda, responsible staff employees will be available
for cross-examination at hearing.” BW CM-DC-2015-001 at 902. The Director’s statements in
the Order Denying Motion to Revise do not constitute findings of fact regarding the ACGWS.

Instead, the Director narrowly and properly responded to new arguments raised by SVC in the
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Rule 711 Motion by utilizing current information in possession of the Department and identified
in the contested case records.
F. SVC IS NOT ENTITLED TO COSTS OR ATTORNEY FEES.

SVC argues it is entitled to costs and attorney fees “pursuant to Idaho Code Section 12-
107, as well as Section 12-117(1).” Petitioner’s Brief at 67. SVC cannot recover costs on
appeal pursuant to Idaho Code § 12-107 because the section “does not apply to the state,
particularly when the state is a party in its governmental capacity.” Chicago, M. & St. P. Ry. Co.
v. Pub. Utilities Comm'n of Idaho, 47 Idaho 346, 275 P. 780, 781 (1929) (citations omitted);
Chastain's, Inc. v. State Tax Comm'n, 72 Idaho 344, 350, 241 P.2d 167, 170 (1952). In addition,
SVC cannot recover costs or attorney fees pursuant to Idaho Code § 12-117(1). That section
provides that “the court shall award the prevailing party reasonably attorney’s fees, witness fees
and other reasonable expenses, if it finds that the nonprevailing party acted without a reasonable
basis in fact or law.” Idaho Code § 12-117(1). Here, the Director acted within his authority
under the Department’s administrative rules and Idaho law in responding to the Big and Little
Wood Delivery Calls and to SVC’s Motion to Dismiss and Rule 711 Motion. SVC has suffered
no prejudice to a substantial right. The Court should deny SVC’s request for costs and attorney

fees.
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V. CONCLUSION

The Director acted consistent the Department’s administrative rules and Idaho law in
denying SVC’s Motion to Dismiss. Notice procedures utilized in the Big and Little Wood
Delivery Calls do not prejudice SVC’s substantial rights. The Court lacks jurisdiction to review
challenges to the Request for Staff Memoranda, Staff Memoranda Order, and preparation of the
Delivery Systems Memo. Even if considered, the staff memoranda were requested and prepared
in response to the Big and Little Wood Delivery Calls consistent with the Department’s
administrative rules and Idaho law and do not prejudice SVC’s substantial rights. The Director
properly responded to new arguments raised by SVC in the Rule 711 Motion by issuing the
Order Denying Motion to Revise. SVC is not entitled to costs and attorney fees on appeal. The
Respondents respectfully request the Court affirm the Director’s Sun Valley Order.

e

RESPECTFULLY SUBMITTED this 'Z day of February 2016.

LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
CHIEF, NATURAL RESOURCES DIVISION

N
/L
ARRICK L. BAXTER
EMMI L. BLADES
Deputy Attorneys General

Idaho Department of Water Resources
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MEMORANDUM

Decsmber 15, 2003

TO: Karl Dreher

FROM: Cindy Yenter

cC: Brian Patton, Jennifer Berkey, Tim Luke

RE: Water Right Review and Sufficlency of Measuring Devices, Rangen Aquaculture
a | Revie

Rangen, Inc. holds three water rights for fish propagation use at the hatchery and research
facllity on Blliingsley Creek. They are as follows:

36-15501 7/01/1857 1.46 cfs

36-2551 7/13/1862  48.54 cfs (includes 0.1 cfs for domestic use)
36-7694 41211877  26.00cfs

Total authorized diverslon  78.00 cfs

Additionally, Rangen, Inc. holds two earlier water rights for irrigation and domestic uses:

36-134B 10/09/1884 0.08cfs
36-135A 4/01/1908 006 cls
Total authorized diversion  0.14 cfs 7 acres

According to historlcal flow data which Rangen submitted, flows at the head of Billingsley Creek
have not been avallable to fully satisfy the most junlor fish propagation right, 36-7694, since
October 1872', a peried predating the priority of the right. In fact, It Is unclear whether diversion
and beneflclal use have ever actually occurred under right no. 36-7694. Reported average
monthly flows during the development period of the water right permit, April 1877 through 1978,
never exceeded 50 cfs, the amount of the two earlier rights. The licensing examination from
1879 appears to base the recommendation for an additional 26 cfs diversion rats, on average
estimated spring flows of 76 cfs which occurred In Oclober 1972, five years prior to the filing of
the permit. Even though there may have been some historical basls for the Issuance of this
license, there is no actual beneficlal use documented.

The last year in which flows may have been available to satisfy right no. 36-2551 was during
October 1987, when average avallable flows at the head of Blllingsley Creek were estimated to

! See Rangen's table entitled “Head of Bliingsley Creek at Curren Tunnel". Per Jennifer Berkey's 12-04-
o? Me’r:o. these figures refiect total avallable flows from the source, rather than actual hatchery
diversions.




be above 50 cfs?, However, a breakdown of submitted data indicates that Rangen had only
diverted a maximum of about 42 cfs to hatchery raceways during that same month®. Itls not
clear where the balance of the flows were used. A portion may have been diverted for late-
season irrigation under the Musser and Candy rights (at the tunnel pipelines), although an
average of 10 cfs was measured over the creek weir during that month. This may indicate a
significant bypass of flows around the hatchery.

The largest beneficial-use diversion indicated in post-1981 data occurred during November
1883, when nearly 48 cfs was measured at the large raceways. Prior to 1981, submitted data
cannot be parsed to Individual measurements, but the estimated total flows in Billingsiey Creek
exceeded 50 cfs during November In every year from 1966 to 1976, indicating that flows were
avallable at least part of those years, to satisfy right nos. 36-15501 and 36-25651.

Because of a lack of documentation to support historical use of right no. 36-7694, any indication
of Injury at Rangen should be limited to the documented reduction of avallable flows to satisfy
right no. 36-2551.

S cy of Measurl vices
1. 6" PVC Pipeline from Curren Tunnel

This pipeline has no measuring device. It may be used to divert an unspecified portion of the
Rangen fish propagation rights to the hatch house and research lab, and Is the sole conveyance
for domestic water to the lab, shop, office, and manager's house, as well as irigation water for 3
to 5 acres of landscaping. Instantaneous flow through the hatch house Incubation and rearing
tanks may be estimated by determining the number of tanks in operation and applying pre-
determined flows per unit, as shown on the attached worksheet. The unit flows were calculated
by previous Rangen facility managers, using timed fill tests. All hatch house flows are retumed
to the Billingsley Creek channel, above the diverslon to the lower raceways, and are measured
agaln at the raceways.

Diversions for domestic and Irrigation uses are not measured. The hatch house worksheet uses
a constant 20 gpm for domestic (including irrigation) uses. This Is likely on the high side for
winter diversions, and too low for summer when irrigation is occuring. Authorized diversion rate
for these uses Is 0.14 cfs, from right nos. 36-134B and 36-135A, plus 0.1 cfs as a non-additive
element of right no. 36-2551. This Is a comparatively small portion of Rangen's total diversions,
nevertheless, It Is the only consumptive portion.

In July 2001, Tim Luke conducted a measurement certification on the 6" pipeline using a
polysonic meter. Concurrently, the hatchery manager estimated flow through the pipeline using
the worksheet. On that date, Indicated pipeline flow was 18% higher than the standard meter.

In March 2002, | conducted the same test, again working with the hatchery manager. On that
date, Indicated plpeline flow was 9% lower than the standard meter.

23ee Rangen's table entitled “Head of Billingsley Creek at Curren Tunnel".
* See tables attached to Jennifer Berkey's 12-11-03 memo. Measurements taken Iin the Large Raceways
are most representative of total hatchery diverslons.
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There seems to be a great deal of variability in plpeline estimations. Because the majority of the
flow returns to the creek to be reused and re-measured, this Is probably not of great concem.
However, the magnitude of diversions to domestic and lrrigation uses is still unknown.

2 Rangen Hatchery Raceways

Raceway flows are measured by Rangen personnel over dam boards in the two lowest blocks
of raceways (“large” raceways and “CTR" raceways - see facility dlagram submitted by
Rangen). The CTR raceways are situated downstream from the large raceways. Each block of
raceways contains three sets of check dams; heads are collected at the uppermost set of
checks in each block. A measurement s also taken over a check dam In the Billingsley Creek
channel.

At the time of our visit, Mr. Wayne Courtney (Rangen Inc) indicated that measurements are
taken weekly in both the large and the CTR raceways, and the two results averaged for a final
flow. Presently, all flows from the large raceways are being sent to the CTR raceways, so these
measurements should cross-check.

On the day of our investigation, Brian Patton and | took measurements at both the large and
CTR raceways. Width of the indlvidual raceway openings, and thus crest length, varied slightly
from raceway to raceway. Most checks were not entirely level. We took crest width
measurements at each opening, and, using a standard hand-held 3-foot staff gage, took the
average of three head readings across each check. Applying the Francis formula for
rectangular suppressed welrs, Brian Patton calculated a flow of 18.49 cfs In the large raceways
and 18.21 cfs in the CTR raceways. These measurements are representative of the total
diverted flow through the facility. We also measured 0.48 cfs over the dam in the creek, using
the same techniques. This measurement Is representative of the unappropriated flows which
bypass all or part of the facllity.

Aslde from Mr. Courtney, there were no hatchery workers present during our investigation to
conflrm elther the measurement points or the measurement methods used by Rangen staff, |
made a call to the hatchery on Friday, December 12, and spoke with Lonnie Tate, who
confirmed that all measurements are made at the first set of checks in each block. Mr. Tate
Indicated that heads were read at the middle of the crest, with a 2" wide metal ruler rather than a
standard staff gage. Measurements taken by hatchery personnel on November 24, the day
before our visit, indicated flows of 16.6 cfs In the large raceways and 15.9 cfs in the CTR
raceways. These flows are as related to me by Mr. Tate, and are not documented. They are
10% to 12% lower than the flows we measured the next day. The chances of actual inflows
changing 2 cfs over a 24-hour period Is possible but not probable. Mr. Tate confirmed that no
operational changes were made within the hatchery during that perlod. Mr. Tate also confirms
that Rangen is still using some form of averaging between the large and CTR raceways and the
creek dam flow, to derive flows for reporting purposes.

Brian Patton applied the Francls formula Individually to each set of data we collected, but
Rangen uses weir discharge tables calculated with fixed 44 inch (for large raceway) or 58 Inch
(for CTR raceway) openings. In the large raceway measurement section, crest lengths ranged
from 43.44 to 44.04 inches. Inthe CTR block, crest lengths ranged from 58.32 inches to 58.8
inches. To test the sufficiency of the fixed-length discharge tables, | applied our head
measurements to the Rangen tables, and calculated total flows of at 18.55 cfs for the large
raceways and 18.03 for CTR raceways, a difference of less than 1% in each case, from the
flows derived from the sum of Independant equations.
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The 10% difference found in total flow measurements taken by Rangen and by DWR Is not
greater than the range of accuracy expected for open-channel measurements under thess
conditions, and therefore Rangen also passes the sufflciency test with respect to measurement
methodology. My experience has been that measurements taken at flat-crested dam boards
are generally less accurate than those taken at sharp-crested weirs, and that flat-crested dam
measurements retum Indications of flow which are typically 5-10% lower than actual flow, when
checked against other methods of measurement. Because I have not had the opportunity to
check flows at this particular facllity agalnst a more standard method of measurement, | can
only compare one set of measursments against the other.

The most likely cause of the discrepancy between the DWR measurement and the Rangen
measurement Is a data collection error due to the hatchery staff's use of a narrow metal ruler to
measure head. The best measurement location for head readings Is upstream from the crest,
past the point of crest drawdown. When thls is not possible, proper technique for using a hand-
held staff gage directly on the crest is to tumn the surface of the gage Into the flow slightly, to
overcome the drawdown and simulate a true head reading. Without actually observing the
hatchery staff's measurement techniques, | suspect that the head readings taken by them are
probably more Indicative of crest drawdown rather than true head over the dam. This would
result in a slightly lower head reading and a lower total flow.

It seems reasonable to conclude that, while Rangen’s measuring techniques for the hatchery
raceways may not be absolutely correct, they are fairly consistent, and are resulting In reported
measurements which are no more than about 10% lower than actual flows. However, the
reported measurements continue to be measurements of avallable flow, which usually includes
at least some bypass flow, and not actual diverted flow.
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Attachment A
Rangen Worksheet for Estimating Hatch House Use
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2nd Raceway from right
W (ft H (ft Q {cfs
Right 85 0.34 2.41
Right Middle 3.65 0.34 241
Left Middle 3.62 0.3 1.88
LCW £ Left 3.67 0.34 242
CQW
a QY 3rd Raceway from right
W () H (ft) Q (cfs)
Right 3.67 0.3 2,01
Right Middie 3.66 0.36 2,63
Left Middle 3.66 0.34 242
Left 3.668 0.32 221
TOTAL 18.49
At d/s end of upper bank in Lower raceways
2nd Raceway from right
W (ft) H () Q (cfs)
Right 3.66 0.3 2.00
Right Middle 3.65 0.32 220
Left Middle 3.63 0.28 1.78
Left 3.7 0.28 1.83
3rd Raceway from right
W (ft H (ft Q (cfs
Right 3.65 0.28 1.80
Right Middie 3.68 0.3 2.00
Left Middle 3.68 0.3 2.01
Left 3.55 0.36 2.55
TOTAL 16.18
At lower bank of lower raceways
2nd Raceway from right
W (f) H (ft) Qcfs)
Right 48 0.34 323
Middle 4,87 0.36 3.50
Left 4.86 0.32 293
Qé::z 3rd Raceway from right
c,cuom{ W () Hgm Q (cls)
Right 488 2,
Middle 4.89 0 3 2.68
Left 4.86 0.32 2.83
TOTAL 18.29
At wier In strosm near d/s of facillty
W (ft H (ft Q (cfs
.5 0.12 .48

At Rangen's measuring polint In upper bank In lower raceways
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INTRODUCTION

Water management on the Snake Plain Aquifer by the 1daho Department of Water
Resources (IDWR) is dependent in large part on understanding the hydrogeologic
characteristics of the aquifer. The purpose of this report is to analyze the hydrogeology
of a segment of the aquifer north of Rupert in the south-central portion of the aquifer.
The focus of the study is the North Side Pumping Division (A&B Irrigation District),
which is a portion of the U.S. Bureau of Reclamation (USBR) Minidoka Project.
Irrigation water is supplied to Unit A via a pump in the Snake River. Ground water is the
source for irrigation for Unit B. The general location of the production wells is shown on
Figure 1.

The objectives of this report are as follows: 1) develop a hydrogeologic
conceptual mode] of in the general vicinity of the A&B Irrigation District with an
emphasis on the presence of low hydraulic conductivity sedimentary strata interbedded
with the basalt of the aquifer, 2) analyze the significance of hydrogeologic conceptual
model with respect to the ability of the A&B Trrigation District wells to obtain water from
the aquifer, and 3) evaluate the impacts on A&B Irrigation District production wells from
declining ground-water levels in the aquifer. The report is based on a review of
published reports, unpublished information from a range of sources and discussions with
individuals with knowledge of the area (citations provided in the text). The unpublished
information provided by the A&B Irrigation District in December 2007 and posted on the
FTP portion of the IDWR website is a particularly important source.

OVERVIEW OF THE AREA

The general description of the Minidoka Project that is presented below was taken
from the USBR website (www.usbr.gov/dataweb/html/minidoka.html) on November 14,
2007.

“Minidoka Project lands extend discontinuously from the town of Ashton, in
eastern Idaho along the Snake River, about 300 miles downstream to the town of
Bliss in south-central Idaho.... The project works consist of Minidoka Dam and
Powerplant and Lake Walcott, Jackson Lake Dam and Jackson Lake, American
Falls Dam and Reservoir, Island Park Dam and Reservoir, Grassy Lake Dam and
Grassy Lake, two diversion dams, canals, laterals, drains and some 177 water
supply wells” (page 1).

“Water is diverted from the north side of Lake Walcott into the North Side Canal,
a gravity canal and lateral system serving 72,000 acres of land called the Gravity
division, in the vicinity of Rupert, Idaho. The 8-mile main canal has an initial
capacity of 1,700 cubic feet per second” (page 2).

The North Side Pumping division consists of some 77,000 acres of irrigable
public land that have been withdrawn from entry, of which some 62,000 acres
(Unit B) are irrigated by pumping ground water from deep wells, and 15,000
acres (Unit A) by pumping from the Snake River.... Water for Unit A is pumped
from the Snake River by a pumping plant located about 8 miles west of Burley.
The plant capacity is 270 cubic feet per second and the dynamic head is 168 feet.
The pumping plant delivers water to a 4.4-mile long unlined canal that has the
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same capacity. Seven groups of deep wells, totaling 177 wells from 12 to 24
inches in diameter, initially supplied water for Unit B. The average discharge of
these wells was about 6.4 cubic feet per second. Currently, 174 wells are being
used” (page 4).

A general description of the ground-water supply for the North Side Pumping
Division is presented in the Planning Report and Draft Environmental Statement for the
North Side Pumping Division Extension (U.S. Bureau of Reclamation, 1986, pages 6-12
to 6-14).

*“The Snake Plain aquifer lies beneath the project area and is one of the largest and
most prolific aquifers in the Nation....In the North Side Pumping Division area,
the Snake Plain aquifer consists of a thick series of basalt flows in the northern
part of the project area (mainly Unit B) and basalt flows interbedded with large
amounts of fine-grained lake sediments in the southern part. Deep well water
yields range from a high of several thousand gallons per minute in the
predominantly basalt aquifer to the north to lows of a few hundred gallons per
minute in the less permeable sediment-basalt aquifer to the south, One such area
is near Extension Area 4 where several low yields wells are found.

The Geological Survey estimates total storage in the aquifer to be about 250
million acre-feet....In an average year, about 8 million acre-feet of water enter
and leave the Snake Plain aquifer. Inflow to the system includes about 3 miilion
acre-feet of natural recharge (precipitation and stream losses) and approximately 5
million acre-feet from irrigation seepage. Outflow or depletion is made up of
spring discharge from the aquifer of about 6.6 million acre-feet and pumping
depletion of about 1.4 million acre-feet annually. Annual discharge by pumping
from the aquifer presently does not begin to approach annual recharge.

Changes in recharge and withdrawal rates within the Snake Plain aquifer affect
water levels beneath the North Side Pumping Division. The three major
influences which cause water levels to change in the aquifer are (1) climatic
trends, (2) irrigation diversions, and (3) ground-water pumping.

The most significant influence which affects the water table is long-term climatic
change — prolonged wet or dry cycles.... The second major influence on water
table levels is changes in the quantity of irrigation diversions onto the plain....
Beginning in 1961, large quantities of water previously diverted each winter for
domestic use and stock watering were greatly reduced or stopped. The reduction
in diversions in canals below American Falls during winter amounted to over
100,000 acre-feet annually, most of which would have recharged the aquifer.

The third major influence on aquifer water table levels is withdrawals of ground
water for irrigation. Use of ground water from the Snake Plain aquifer has
reached major proportions. Based on 1979 estimates, total ground-water
pumpage from the aquifer is about 2.3 million acre-feet annually. With about 40
percent of this pumpage percolating downward and returning to the aquifer, net
pumpage is estimated to be about 1.4 million acre-feet per year.
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Ground-water pumping is the major aquifer discharge in the North Side Pumping
Division area, with over 200,000 acre-feet pumped each year with Unit B of the
division. A total of 177 deep wells serve the 62,000 acres irrigated within Unit B.
Additional ground-water pumping of an estimated 400,000 acre-feet occurs in the
general area adjacent to the division....

Snake Plain aquifer ground-water levels generally peaked in the mid-1950’s as a
result of a moderately wet sequence of years and maximum amounts of surface-
water irrigation diversions onto the Snake River Plain which caused abundant
ground-water recharge. Ground-water levels then declined during a period of dry
years and increased ground-water pumping. Water levels reached new lows in the
mid-1960’s.

Levels then rose for about a decade because of above average precipitation. A
second general ground-water decline began in the mid-1970’s because of
significant reductions in surface-water diversions onto the Snake river Plain. The
water level decline accelerated because of a series of dry years, and water levels
reached record lows in 1982. Increased precipitation beginning in late 1981 has
stabilized water levels, and some recovery has occurred. In general, the recovery
of ground-water levels has continued through 1985.

Studies show that this pattern of Snake Plain aquifer water level behavior
occurred both in areas with major amounts of ground-water pumping and in areas
with no pumping. Although large quantities of ground water are pumped from the
aquifer, they are relatively minor when compared to total aquifer discharge and
recharge quantities....

There has been an estimated net 10- to 15-foot decline in the water table elevation
beneath the North Side Pumping Division since the project was constructed.
These amounts of ground-water level decline have been of some concern to the
local area. They are very minor, however, when compared to many other aquifers
used for irrigation, including local aquifers south of the Snake River and in other
areas of the Northwest where water level declines have in some cases far
exceeded 100 feet.

At this time, the Snake Plain aquifer shows only minor evidence of stress in
response to major ground-water withdrawals. There are areas of minor decline
(such as beneath the North Side Pumping Division) which in part can be
attributed to ground-water pumpage. The reduction in total discharge at
Thousand Springs may also in part be attributed to ground-water pumping.
However, there are no significant changes in the aquifer which would indicate
that the system is being overtaxed.”

HYDROGEOLOGIC SETTING
Regional Geologic Setting

The A&B Irrigation District is located in a transition zone where the subsurface
consists of mostly basalt to the north and northwest and mostly sediment to the south and
southeast. Figure 2a is a geologic map of the area taken from Whitehead (1992).
Geologic units shown on the map are described in Figures 2b and 2c. The basalt shown
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north of the A&B [rrigation District well field is identified as Quaternary basalt (Qb or
Qtb). Sediments in the area are mapped as wind blown deposits (Qw) and older
alluvium (Qts). The general relationship between basalt and sediment is shown on two
figures taken from Whitehead (1992). Figure 3 shows the thickness of Quaternary basalt
whereas Figure 4 shows the thickness of sedimentary rocks. The two figures show the
transition from a basalt-dominated subsurface in the center of the Snake Plain to a
sedimentary-dominated subsurface south of the A&B Irrigation District well field.

Local Geologic Setting

Sterns and others (1938), Nace (1948) and Crosthwaite and Scott (1956) describe
the subsurface geology of the general Minidoka Project area. The dominant units are
Quaternary basalt and sedimentary units. Nace (1948, p. 13) provides the following
description of the sequence of geologic events in the creation of the subsurface sequence.

“Early in the sequence of events the Sand Springs basalt was extruded from
sources between Kiamar and Hazelton ... spreading westward and
southwestward, spilling into the old Snake River Canyon and partially filling it
from the northwest part of T7S R13E for a distance of about 50 miles upstream, to
the area south of Hazelton and Eden. Filling of the river channel effectively
dammed the Snake River and the impounded waters spread widely over what is
now called the Minidoka Project in Cassia and Minidoka Counties. In the Sterns
report this body of water is called Lake Burley, and in it the Burley lake beds
accumnulated to a maximum thickness of 90 to 150 feet. The areal distribution of
these beds approximately coincides with the area of the Minidoka Project in
Cassia and Minidoka Counties. At the boundaries of the lake the shore phases of
the accumulating sediments overlapped or abutted on the surrounding lavas and
other rocks. Northward and westward from Burley, Rupert, and Acequia, the
Burley lake beds thin and disappear against the basaltic rock masses of the
unknown thickness. Probably the older sediments beneath the Burley lake beds
behave similarly. The lake remnant was then drained as the Snake River
entrenched a new outlet through the basalt barrier on the west. As this
entrenchment progressed upstream through the lake beds, the lake floor remained
as a slightly elevated terrace adjacent to the river. Quaternary alluvium, loess,
and residual soil were deposited as a mantle over the Burley lake beds and
surrounding lava flows.”

Crosthwaite and Scott (1956, pages 7 and 9) describe the Burley lake beds and
Snake River Basalt as follows.

“The ancient lake in which the Burley lake beds were deposited covered the area
of the Gravity Division but apparently did not extend into the Pumping Division.
... The Burley lake beds ... .consist of about 450 feet of compacted to
unconsolidated clay and silt, and small amounts of sand and fine gravel. Several
basalt layers are intercalated in the lake beds 150 to 225 feet below the land
surface and at the base of the formation. The sand, gravel and basalt are
permeable and yield moderate amounts of ground water to domestic, municipal
and industrial wells. The clay and silt beds are very low in permeability and are
the base on which shallow ground water is perched in overlying alluvium. At
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depth these impermeable beds confine artesian water in associated permeable
sediments. ”

“The Snake River basalt underlies all of the Minidoka area and most of the Snake
River Plain. At most places in the area of proposed ground-water development
the basalt is overlain by 2 to 50 feet or more of windblown deposits, but small
outcrops are common.... In Minidoka County and most other parts of the Snake
River Plain the Snake River basalt is the principal water-bearing formation, and it
yields water copiously to wells. Intertongued sedimentary beds are saturated
below the water table but yield little or no water to wells.... The Snake River
basalt consists of many individual flow sheets, 10 to 75 feet thick, which
originated at numerous volcanic vents scattered over the Snake River Plain.... A
few sedimentary beds are intercalated in the basalt. The total thickness of the
basalt is not known. In southern Minidoka County wells 500 deep end in basalt.”

The U.S. Bureau of Reclamation (1985a, page 19) describes the hydrogeology of
the area as follows.

“The aquifer, as previously discussed, is made up of sediment and basalt....The
basalt is made up of a series of thin flow sheets, from a few feet to several tens of
feet thick. Where the flow sheets are deposited one upon another to form a
relatively thick sequence, and where the basalt is highly fractured and/or contains
numerous rubble or cinder zones, the water yield is large, up to several thousand
gallons per minute. Where the flow sheets are made up of dense, and massive
basalt and/or is covered, penetrated, or innerbedded with fine sediment, the water
yield is small to moderate. One such area is in the southwest part of Unit B
located mostly in T9S/R22E where several low yielding wells are found. Here the
aquifer is comprises of basalt innerbedded with substantial amounts of fine
sediment. Some of the basalt in the upper part of the aquifer also contains fine
sediment that reduces the permeability. The deeper basalt is relatively free of
sediment, but must be thick, massive, and dense with a low permeability because
water yield remains low despite more than 100 feet of exposed basalt aquifer in
some wells.”

Analysis of Well Logs

Records are available for a large number of wells in the general vicinity of the
A&B Irrigation District. The two primary sources were used for analyze information on
area wells: 1) the website for the IDWR and 2) the FTP posting of A&B Irrigation
District information on the website of the IDWR. [daho well driller reports on the IDWR
website are filed by legal description (township, range and section) and include geologic
information, well completion information and in some cases well yield information. The
IDWR website also includes records of wells provide by the USBR. Information on
these wells is similar to that provided on Idaho well driller reports except that well
completion information (casing and screened intervals) is often missing but surveyed
well information is often available. A legal description is provided in addition to a well
number created for project wells. For example, project well 20A922 is located in section
20 of township 9 south and range 22 east. The focus of the well log analysis was on
wells constructed as part of the Northside Pumping Division of the Minidoka Project.

A&B 1079



The geologic descriptions for the project wells (identified as USBR or A&B Irrigation
District) often are more detailed than for the private wells.

Hydrogeologic information on the project wells is summarized in Tables 1 and 2.
The table is a compilation of information from the IDWR well log files and the A&B
Irrigation District files available on the FTP portion of the IDWR website. An atternpt
was made to eliminate duplications in listing of project wells. This task was difficult
because multiple logs are available for the wells that have been cleaned out or deepened.
In some cases, information is given for deepening of a well for which the original log
could not be found.

Explanations of the columns on Table 1 are given below.

o The well location is given in terms of township, range and section number. The
location within the section is given as quarter section and then quarter-quarter
section with the notation of A, B, C and D for the northeast, northwest, southwest
and southeast quarters. Thus, well 7S 23E 34DC is located in the southwest
quarter of the southeast quarter of section 34 in township 7 south and range 23
east.

e The owner is listed either as the U.S. Bureau of Reclamation (USBR) or the A&B
Irrigation District (A&B).

¢ The next columns provide information on the well depth, land surface elevation
and static depth to water at the time the well was drilled. Blanks in the table show
that specific information either was not on the log or in some cases was not
readable, A number of the wells have been deepened since they were originally
drilled. The depth given in Table 1 is the greatest depth based on the source
documents. Surveyed land surface elevations are given to tenths or hundredths of
a foot on the individual USBR logs. Comparison of the 1950’s surveyed
elevations with topographic maps and an A&B Irrigation District summary table
from the FTP site revealed an approximate 50-foot datum correction was needed.
All of the surveyed elevations from the USBR logs were corrected by subtracting
50 feet. Approximate elevations (rounded to nearest foot) were given for a few
wells. No elevation information is available for some of the wells.

e The geologic information of most significance is the presence of fine-grained
sedimentary interbeds within the Quaternary basalt below the water table.
Sedimentary interbeds were so classified if descriptive terms such as clay or clay
and sand were provided on the logs. Professional judgment was used to
differentiate between weathering along a basalt flow contact zone (sometimes
noted as yellow clay and basalt) and the presence of unconsolidated sediments
deposited between basalt placement events. Logically, the aquifer is less
productive in those areas where fine-grained sediments make up much of the
saturated thickness as compared to areas where the interval below the water table
almost all Quaternary basalt. The geologic information on Table 1 is presented in
terms of the depth intervals of identified sedimentary interbeds penetrated by the
well below the water table at the time of well construction. Wells for which no
geologic information is given (such as well 7S 23E 34CD) penetrated only basalt
below the water level. Some of the wells in the southern portion of the project
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area have as many as four sedimentary interbeds identified below the water table
at the time of drilling.

Table 2 presents information on the sedimentary interbeds in terms of elevation

above sea level rather than depth below land surface. Interbed elevation data are
presented only for those wells where land-surface elevation data are available and
sedimentary interbeds were penetrated below the water level. Information presented in
Table 2 allows analysis of the lateral continuity of sedimentary interbeds within the
saturated subsurface. The elevations of the bottorn of wells are also given in Table 2.
Many of the wells do not penetrate interbeds identified using information from deeper

wells.

Information from Tables 1 and 2 can be used to document the presence or absence

of sedimentary interbeds within the sequence of basalt flows penetrated by the project
wells. The following is a description of the subsurface geology in various portions of the
project area based on an analysis of data on Tables 1 and 2.

Neither of the two project wells in section 34 of T7S R23E penetrate sedimentary
interbeds to a bottom-hole elevation of about 3,965 feet.

A nurnber of project wells located in sections 30 to 33 of T7S R24E penetrate a
clay interbed that is 6 to 12-feet thick generally in the elevation intervals of 3930
to 3,950 feet in sections 30 and 31 and between 3,970and 4,020 feet in sections 32
and 33. A well in section 32 penetrates about 80 feet into the basalt that underlies
the interbed.

A well in section 27 of T7S R25E penetrates a 28-foot sedimentary interbed in the
depth range of 4,055 to 4,083 feet.

The remaining wells in T7S R24E and T7S R25E do not penetrate an identified
sedimentary interbed to the depths drilled.

One of the six project wells constructed in T8S R21E penetrates a sedimentary
interbed greater than six feet in thickness. The bottom 13 feet of a 420-foot well
in section 24 was identified as clay (elevation interval of 3,779 to 3,792 feet). No
other project wells are in this section. A 587-foot well in section 26 did not
penetrate sediments in the same depth interval.

The majority of the wells in the northern half of T8S R23E do not penetrate a
sedimentary interbed to the drilled depths. The bottom elevation of the deepest
well is about 3,960 feet.

Wells in section 23, 24 and 25 of T8S R23E intercept thin (less than 10 feet thick)
sedimentary interbed, mostly in the depth range of about 3,990 to 4,020 feet. The
deepest well in section 24 penetrates about 77 feet of basalt below the
sedimentary interbed.

Two wells (one in section 27 and one in section 28 of T8S R23E) penetrate a
slightly thicker (about 20 feet) interbed in the elevation range of 3,940 to 3,960
feet). The deeper of the two wells penetrates basalt to a depth of about 70 feet
below the bottom of the interbed.
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One well in section 34 and four wells in section 35 of T8S R23E penetrate an
interbed. The variation in the thickness (4 to 27 feet) and elevation (4,034 to
4,069 feet) of the unit make it questionable whether there is a single sedimentary
layer or several laterally discontinuous layers. One of the wells in section 35
penetrated about 80 feet of basalt below the potential interbed.

Most of the wells in the northern half of T8S R24E do not penetrate a sedimentary
interbed to the drilled depths.

Two wells in section 20 of T8S R24E penetrate multiple sedimentary layers below
an elevation of about 3,990 feet. About 60 percent of the drilled section below
this elevation is composed of sediment with basalt making up the remainder. Two
wells are of similar depth are present in section 21 of T8S R24E. One well has
two interbeds approximately in the same elevation range as the section 20 wells.
The geologic log for the second section 21 well does not show the presence of
sedimentary interbeds.

The project well in section 33 of T8S R24E penetrates a seven-foot thick interbed
in the elevation range of 3,966 to 3,973 feet. The well was drilled about five feet
into basalt below the interbed.

Three of the four project wells in section 3 of T8S R25E penetrate two
sedimentary interbeds. The higher interbed ranges in thickness from 5 to 8 feet
and in elevation from 4,012 to 4,040 feet. The lower interbed ranges in thickness
from 3 to 8 feet and in elevation from 3,954 to 3,973 feet. The deepest of the
wells penetrates about 40 feet of basalt below the interbed.

The only two of the remaining project wells in T8S R25E penetrate sedimentary
interbeds below the water table. Both of these zones are thin.

Deeper wells have been drilled in the southwestern portion of the A&B Irrigation
District area (T9S R21E). A 700-foot well in section 3 penetrates two
sedimentary interbeds below the water table (depth ranges of 447 to 460 feet and
435 to 545 feet — elevation ranges of 3,738 to 3,753 feet and 3,653 to 3,633 feet).
About 155 feet of basalt was penetrated below the lower interbed. A 587-foot
deep well in section 1 penetrates sediments in the elevation intervals of 3,693 to
3,698 feet and 3,653 to 3,678 feet.

Wells in sections 9 and 10 of T9S R22E penetrate multiple sedimentary interbeds.
About 50 percent of the saturated thickness (water level elevation minus the
bottom hole elevation) is composed of sediment in a well in section 9. About 38
percent of the saturated thickness of a well in section 10 is composed of sediment.
The depths of these two wells are 415 and 429 feet.

The 494-foot well in section 11 of T9S R22E penetrated a single interbed about
180 feet thick at the bottom of the well in the elevation range of 3,668 to 3,847
feet. The geologic log shows blue clay for the entire thickness.

The 700-foot well in section 20 of T9S R22E penetrates a 54-foot thick interbed
in the elevation range of 3,783 to 3,837 feet with sand underlain by clay. Thin
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sedimentary interbeds (<15 feet) were also penetrated both higher and lower in
the well.

e A 1,000-foot well in section 22 of T9S R22E penetrates a 199-foot thick interbed
in the elevation range of 3,703 to 3,902 feet and a 55-foot interbed in the
elevation range of 3,521 to 3,576 feet with several additional thin sedimentary
units.

e Several wells in section 33 of T9S R22E show sediments in the general elevation
interval of about 3,870 to 3,920 feet.

o A 340-foot well in section 3 of T9S R23E penetrated three interbeds greater than
20-feet thick (elevation ranges of 3,974 to 4,002 feet, 3875 to 3897 feet and 3,843
to 3865 feet). About 45 percent of the geologic section between the elevations of
3,843 to 4,002 feet is composed of sediment.

o The 646-foot well in section 2 of T10S R21E has only two thin sedimentary
interbeds in the geologic section below the water table (elevation ranges of 3,928
to 3,940 feet and 3,591 to 3,597 feet). The remainder of the material penetrated is
basalt.

The geologic data from wells supports the general geologic description presented
by Crosthwaite and Scott (1956). The percentage of sedimentary interbeds in the
subsurface below the water table increases to the south with thicker and more laterally
extensive clay units. The number and thickness of clay units interbedded with the basalt
below the water table in the northern portion of the project area are small.

Aquifer Characteristics

The Quaternary basalt near the center of the Snake Plain generally is considered
to host a single, unconfined aguifer. Water producing zones within the Quaternary basalt
occur at flow contacts which are present at depth intervals of about 15 to 20 feet. The
average hydraulic conductivity of the basalt is extremely high. The inter-fingering of
Quaternary basalt flows with fine-grained sedimentary in the general vicinity of the A&B
Irrigation District creates a subsurface environment composed of multiple aquifers and
confining units (aquitards).

The A&B Irrigation District is located the south-central portion of the Snake
River Plain aquifer. Contours of Fall 2001 water-level elevation data from Cosgrove and
others (2006) for this portion of the aquifer are shown on Figure 5. There is a
considerable distance between the 4,050 and 4,100-foot contours on the map in the
general vicinity of the A&B Irrigation District, indicating a low hydraulic gradient. Also,
the 4,100-foot contour appears to follow along the Snake River in the vicinity of below
and midway through Lake Walcott.

Cosgrove and others (2006, pages 14 and 16) describe the general water budget
for the Snake Plain aquifer and the corresponding temporal changes in ground-water
levels and aquifer discharge.

“The Snake River Plain aquifer is recharged by irrigation percolation; canal
stream and river losses; subsurface flow from tributary valleys; and precipitation
directly on the plain. The aquifer discharges to the Snake River, springs along the
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Snake River and to ground-water pumping, primarily for irrigation...Historically,
aquifer water levels and corresponding discharges to the Snake River rose
significantly at the onset of surface water irrigation... Aquifer water levels peaked
around 1950 and have been declining since that time. The declines are attributed
to the onset of ground-water irrigation, more efficient surface water irrigation
practices such as conversion to sprinkler irrigation and canal lining, and the recent
seven years of drought.”

Water-level data are available from observation wells operated by the U.S.
Geological Survey located across the Snake Plain aquifer. Figure 6 shows the locations
of three observation wells located near the A&B Irrigation District. The hydrographs for
the three observation wells, presented in Figures 7, 8 and 9, show an overall downward
water-level trend with highs and lows reflecting changing climatic conditions. The long-
term rate of water-level decline is about 0.5 to 0.6 feet per year.

DESCRIPTION OF PROJECT PRODUCTION WELLS

Production Well Information

The majority of the project production wells were constructed by the USBR in the
1950’s with some wells deepened and a few additional wells drilled later with ownership
noted as the A&B Irrigation District. The U.S. Bureau of Reclamation (1985, page 28)
describes the construction of the wells as follows.

“Since construction of the pumping division in the 1950’s, well construction
methods have changed, especially construction specifications written by
Reclamation planners. The original 177 project production wells were drilled by
drilling contractors using cable drills, and were completed using the usual
completion methods at that time. Drilling was continued below the water table
until the drill cuttings were “lost”, which was apparently an indication of good
yield. Construction completion usually consisted of installing surface casing with
the balance of the well left “open hole”. When caving conditions were
encountered during the drilling, a casing liner was installed, generally just through
the caving interval. The liner would be perforated when the caving interval was
located within the “good” aquifer section of the well. After the well was
completed, a pump test was run to determine the yield. If the yield was
insufficient, the well would be deepened in hopes of encountering additional
water.

These methods were workable, but generally did not allow for much lowering of
the pump if the water level declined. The project was begun about the water level
peak period and was completed during a water level decline period. More than
one-half of the wells had less than 100 feet of saturated well bore; therefore, as
the water levels declined, drawdown increased, the thickness of the saturated well
bore thinned, and yield decreased. Deepening of many of the wells was
undertaken before the project was completed. About one-half of the wells have
been deepened to date (1984) and about one-half of the wells still have less than
100 feet of exposed aquifer” (page 28).
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The same report provides guidance with respect to how new project wells should be
drilled.

“Well construction should consist of drilling a hole of adequate diameter to the
minimal total depth, The total depth can vary somewhat depending upon where
the drill site is selected in each tract. The total depth is determined by selecting a
depth where the pump can be placed allowing the pumped water level to remain at
least 5 feet above the pump bowls after subtracting out drawdown from pumping
and natural fluctuations of the water table. Below the pump intake, a pump
chamber is drilled about 50 feet into the aquifer. The pump chamber is essentially
that portion of the well where the pump is placed and mast be deep enough to
allow room to lower the pump in case of persistent water level declines.... The
portion of the well deeper than 50 feet below the pump intake may be reduced in
diameter. The reduction should decrease drilling costs and will not materially
reduce the intake potential... Casing must be placed in the upper portions of the
well to seal out caving zones in the sediment and prevent aquifer pollution form
surface waters. The balance of the well can be left open hole, however, for
maximum pump protection, casing should be installed throughout the pump
chamber” (U.S. Bureau of Reclamation, 1985, page 32).

Information on the A&B Irrigation District production wells is presented in Table
3. The table was taken from FTP files located on the IDWR website. The columns on
Table 3 are described below.

o The first two colurnns provide the USBR well identification number and the
township range number as described previously.

s The well diameter at the deepest point in the third column is assumed to represent
casing diameter if casing is present or open-hole diameter is no casing is present.

o The third through sixth columns present information on well productivity at the
time of construction. The yield rate in cfs (cubic feet per second) is presented
along with drawdown (assumed to be at the end of the test). The specific capacity
is the pumping rate divided by drawdown with the units of gpm/ft.

o The seventh column provides ground elevation corrected from the original USBR
elevations by 49.7 feet.

e The eighth and ninth columns provide the depth to water at the time of drilling
and the ground-water elevation at the time of drilled using the corrected land-
surface elevation.

o The tenth and eleventh columns provide the initial well depth and the date the
well was drilled.

e The twelfth through seventieth columns present information on depths and years
individual wells were deepened. Some of the wells have not been deepened while
other wells have been deepened as many as three times.

o The eighteenth column provides the most recent well depth.
e The nineteenth column provides to depth to the top of the pump bowl in 1964.
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© The twentieth and twenty-first columns present lowest water-level in 2007 and
depth to top of pump bowl in 2007. The lowest water-level is represents pumping
conditions for most wells.

o The remaining columns provide information on well history including
identification of those wells that have been deepened or replaced.

Information presented in Table 3 is reasonably complete for 178 wells. Limited
data are presented for nine additional wells. The analysis presented in this section is
limited to the 178 wells for which data are reasonably complete. Summary statistics
relative to the production wells when they were first drilled are presented below.

® The production wells are, in general, highly productive. The pumped yields
during the tests ranged from 1.5 to 10.5 cfs with an average yield of 5.4 cfs (about
2,400 gpm). The reported specific capacity (discharge divided by drawdown)
values ranged from 42 gpm/ft to 20,445 gpm/ft with an average of 1,912 gpm/ft.

o The high yields were achieved with only a small portion of the aquifer penetrated
by most of the wells. The difference between the bottom of the well and the
depth to water is the saturated thickness of the aquifer penetrated by each well.
The saturated thickness values range from 27 feet to 403 feet with an average
saturated thickness of 91 feet and a median saturated thickness of 72 feet. These
numbers include those wells that have been deepened.

¢ One hundred and nine of the 178 production wells have been deepened at least
one time since they were initially constructed. The average depth increase was 58
feet with 12 wells greater than 100 feet and 2 wells greater than 200 feet.
Twenty-two wells were deepened a second time with three wells deepened a third
time.

o The difference between the lowest water level in 2007 and the top of the pump
bowl provide a measure of the available drawdown for each well. This value
ranges from 55.1 feet to minus 6.6 feet. Sixteen of the 131 wells for which data
are available had pumping water levels below the top of the pump bowls. An
additional 36 wells had pumping water levels within 10 feet of the top of the
pump bowls.

Water Production Characteristics

Information on the quantity of water pumped from each production well during
the period of 1995 through 2007 was provided by A&B Irrigation District and posted on
the FTP portion of the IDWR website. Table 4 includes a small portion of the pumping
information as an example of the information provided and the format. Pumped amounts
(in acre feet) are given per well for combined two month periods for each year (i.e. April-
May of 1995). Totals for each well for each year (April through October) are provided.
The information provided does not allow identification of the following: 1) instantaneous
pumping rates for each well and any changes in the pumping rate with time; 2) pumping
periods (hours per day and/or days per month) and how the pumping patterns have
changed with time.
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The pumping data were analyzed in several ways. The first approach was to
calculate the total amount pumped per year from all of the wells to see if there was a
temporal pattern for the time period of 1995 through 2007. The average was about
178,000 acre-feet per year with a low value of about 151,000 acre-feet per year in 2005
and a high value of about 207,000 acre-feet per year in 2000 (Figure 10). No pattern was
evident that could be correlated to operational problems associated with water-level
decline.

An average withdrawal rate for the 13-year time period was calculated for each
well (Table 5). The table also summarizes the years during 1995 through 2007 when
each well was pumped. A large percentage of the water withdrawal for the A&B
Irrigation District is in townships T8S R23E, T8S R24E and T8S R25E. More than two-
thirds of the total pumping for the project is derived from wells in these three townships.

The temporal patterns of pumping from selected individual wells were evaluated
to assess whether yields are correlated to declining ground-water levels, particularly wells
where pumping water levels are at or below the top of the pump bowls. Figure 10
presents annual pumping amounts from nine wells spread though the project area. Also
shown on the legend is the height of the pumping water level above the top of the pump
bowls in each well in fall 2007, The temporal pattern of annual pumping amounts from
wells where the water level was at or below the top of the pump bowls in 2007 is similar
to wells where the pumping water level was considerably higher. This may have been
accomplished by pumping the wells at lower discharge rates but for longer periods of
time. Information on pumping times for individual wells is not included in the files
provided for the IDWR FTP website.

Discharge data for individual wells is included in 2007 Annual Pump Report for
the A&B Irrigation District which was posted on the FTP portion of the IDWR website.
High and low discharge rates are given for five years (2003-2007) with Idaho miner’s
inch as the discharge unit. One Idaho miner’s inch is approximately equal to 9 gpm. The
discharge data were compiled and an average discharge rate per well for each township
was calculated. These results are presented in Table 6 and plotted on Figures 11A, 11B
and [1C. The number of wells per township varies from T8S/R23E with 50 to
T10S8/R21E with 1 well. The most discernable downward trend in well production is for
the three wells in TOSR21E, shown on Figure 11C. The average well yield for most of
the townships changed very little over the five-year period.

DISCUSSION OF RESULTS

The historic response within the A&B Irrigation District to water-level declines
has been to lower and change pumps within wells and deepen wells as needed. Part of
the need for these actions stems from construction of most of the wells in the 1950’s
when aquifer water levels were at historic highs. A number of the original production
wells were constructed less than 50 feet deeper than the water table at the time of drilling.

Four topics are addressed in the discussion of results: 1) hydrogeologic impacts
on well production from continued water-level decline; 2) well operational alternatives to
deal with continued water-level decline; 3) hydrogeologic limitations on well deepening;
and 4) summary of A and B Irrigation District activities.
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Hydrogeologic Impacts on Well Production from Continuing Water-Level Decline

Wells constructed in basalt within the Snake Plain Aquifer obtain water from one
or more flow contact zones that are penetrated below the water table. The original USBR
well logs do not include identification of water producing zones. The last geologic entry
on the depth log for many of the wells includes the notation of “lost cuttings”. Other
wells were terminated when clay was penetrated. Aquifer tests were run on many of the
wells with information shown on the well log. The yield and drawdown numbers given
represent the sum of water derived from the unique number of flow contact zones
penetrated

Water-level decline does not appreciably decrease the transmissivity of the zone
penetrated by a given well until the water level drops below one of the flow contact zones
that supply water to the well. The effective transmissivity of the aquifer at that well
decreases abruptly at that time. This “stair-step” decrease in transmissivity in a basalt
aquifer is much different than occurs in an aquifer where the hydraulic conductivity is
uniform over depth (such as a thick sand zone). A step decrease in transmissivity results
in greater drawdown and reduced well yield. The impacts associated with decreased
transmissivity are unique to each well.

‘Water-level decline decreases the available drawdown (distance from the static
water level to the pump setting) in a well. This is not a critical factor if the available
drawdown is 100 feet, the water-level decline is 0.5 feet/year and the drawdown at the
design pumping rate is 10 feet. However, this becomes a major problem when the
maximum available drawdown (lowest possible pump setting) is 20 feet under the same
water level and drawdown conditions. The impacts associated with reduced available
drawdown are unique to each well.

Water-level decline causes a decreased pumping rate by increasing the total
dynamic head against which the pump operates. The relationship between water-level
decline and decreased pumping rate is dependent on the head-discharge rating curve for
the given pump installed in the well.

Well Operational Alternatives to Deal with Continued Water-Level Decline

The primary approaches for dealing with continued water-level decline are to
lower and change pumps, decrease pumping rates and finally deepen wells. Lowering the
pump increases the available drawdown and allows well operation at nearly the design
pumping rate. Decreased pumping rates results in less drawdown and allows continued
operation of the pump. The pump and motor are changed when the total dynamic head
has increased to the extent that the desired pumping rate cannot be achieved or the overall
efficiency of the pump has decreased to an unacceptable level.

Wells typically are deepened to increase transmissivity and thus yield and also
increase the available drawdown by allowing the pump to be set deeper below land
surface. Well deepening can be a relatively simple operation if the well is stable (caving
conditions are not encountered) and the strings of casing are not involved. Well
deepening may not be possible in some circumstances because of casing configurations,
well alignment or penetration of unstable formational material. In this case a replacement
well may need to be drilled.
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The unique construction of each of the project wells controls the ease and success
of lowering pumps and deepening wells. Data on the casing configuration for each
project well has not been located; thus, a well by well evaluation of problems associated
lowering purnps and deepening wells is not possible. It is likely that decisions made in
the construction history of individual project wells make lowering pumps and/or
deepening wells not possible.

Depth Limitations to the Aquifer

Successful deepening of wells depends on water producing zones (dominantly
flow-contact zones in Quaternary basalt) being present in the aquifer in the depth interval
below the bottom of the existing well. The dominant hydrogeologic question is whether
water-producing zones in the basalt are present in the depth interval (say 100 feet) below
the bottom of each existing wells for which deepening is considered. An associated
question pertains to determination of the effective bottom of the aquifer within different
parts of the project area.

The first step in the analysis of well deepening potential is to examine the
subsurface stratigraphy. Water producing zones are not present in most of the
sedimentary interbeds because they are composed dominantly of clay. Thus, the presence
of a clay interbed that extends hundreds of feet below the present depth of a well makes
the probability of successful well deepening very low. Conversely, the presence of basalt
(absence of clay interbeds) in the depth interval below the bottom of a well means that
there is a reasonable chance that well deepening can be successful.

Geologic information from drilled wells provides information on the presence or
absence of sedimentary interbeds (mostly composed of clay) in the sequence of basalt
flows. As described previously in the “Analysis of Wells™ portion of this report,
sedimentary interbeds below the water table are thin and do not appear to be laterally
continuous in the northern portion of the project area. In contrast, clay interbeds below
the water table are thicker and are penetrated in more wells in the southern portion of the
district. Thick clay units that are probably the Burley Lake Beds are present in the
southern portion of the district. The potential for successful well deepening is high in
the northern portion of the project and relatively low in the southern portion of the project
area.

Knowledge of the subsurface geology is available to a greater depth for the
southern portion of the district than the northern portion. The four project production
wells that have been drilled to depths greater than 600 feet (656, 700, 700 and 1,000 feet)
are all located in the southern portion of the project area (9S/21E, 98/22E and 105/21E).
The 1,000-foot well in section 22 of T9S R22E penetrates a 199-foot thick interbed in the
elevation range of 3,703 to 3,902 feet and a 55-foot interbed in the elevation range of
3,521 to 3,576 feet with several additional thin sedimentary units. Only four project
production wells have been drilled deeper than 500 feet (510, 510, 516 and 587 feet) in
the three townships that include more than two-thirds of the ground-water production in
the northern portion of the project (8S/R23E, 8S/24E and 8S/25E). The deepest of these,
a 587-foot well in section 26 of T8S R21E, did not penetrate a sedimentary interbed
below the water table.
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The second step in the analysis of well deepening potential is to ascertain whether
water yielding zones in the basalt become more or less frequent with depth and whether
they individually yield more or less water. This type of information is needed but has not
been located for either within the A&B Irrigation District files or more generally within
the literature dealing with the Snake Plain aquifer. The section of the U.S. Bureau of
Reclamation (1985a) quoted previously in this report indicates that the basalt penetrated
at depth in the southern portion of the project (T98 R22E) has fewer producing zones
than the shallow basalt. This type of information is needed for the northern portion of the
project area.

Summary of A&B Irripation District Aectivities

Previous sections of the report (“Production Well Information” and “Water
Production Information”) provide summary comments on actions taken by A&B
Irrigation District to respond to declining water levels. More than half of the production
wells have been deepened. Summary statistics on changes in pumps and motors are not
available from the FTP site. Notations on the records for individual wells show that
pumps and motors have been changed at a number of wells. Notations on the district
map provided on the FTP site indicate that 7 wells have been abandoned and 5 wells
replaced. Water-level and pump setting information indicate that 16 of the 131 wells for
which data are available had pumping water levels below the top of the pump bowls in
2007; an additional 36 wells had pumping water levels within 10 feet of the top of the
pump bowls.

In contrast with the above information, data presented in the “Water Production
Characteristics” section of the report indicate that nearly the same group of wells has
been used to supply water for the district for the last 12 years. No decrease in the total
amount purnped per year from all of the wells was evident that could be correlated to
operational problems associated with water-level decline. The average well yield per
township has not varied in the last five years for much of the area.

CONCLUSIONS AND RECOMMENDATIONS

Conclusions

General aquifer conditions such as water-level elevation and the temporal rate of
water-level decline are regional in nature within the service area of the A&B Irrigation
District and thus are predictable from well to well. However, each existing A&B
production well is unique with respect to well construction characteristics and
hydrogeologic conditions (such as water producing zones and water yielding
characteristics) penetrated by the well. The specific steps necessary to maintain water
production in an environment of long-terrn water-level decline are thus unique to each
production well.

In general, the percentage of sedimentary interbeds in the subsurface below the
water table is greater in the southern portion of the project area with thicker and more
laterally extensive clay units. The number and thickness of clay units interbedded with
the basalt below the water table in the northern portion of the project area are small. The
hydrogeologic environment generally correlates with the centers of ground-water
pumping for the district. The majority of the ground-water production by the A&B
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Irrigation District occurs in northern portion of the project area with about two-thirds in
townships T8S R23E, T8S R24E and T8S R25E.

The A&B Irrigation District has responded to issues raises by declining ground-
water levels by lowering and replacing pumps and deepening selected project wells. Part
of the need for these actions stemns from construction of most of the wells in the 1950’s
when aquifer water levels were at historic highs.

The hydrogeologic environment makes the probability of success in well
deepening greater in the northern portion of the project area than in the southern portion
of the project area. The primary factor is the greater presence of sedimentary (mostly
clay) units interbedded with the basalt in the southern portion of the project area.

Detailed information on the depth frequency and water yielding characteristics of
water producing zones has not been compiled for A&B Irrigation District production
wells. Compilation of this information, if it exists, is needed is help in development of a
more quantitative predictive tool for the costs and effectiveness of well deepening efforts
in different portions of the project area.

Recommendations

To the extent possible, additional information should be sought from the A&B
Irrigation District relative to each of their production wells. The following is a list of the
type of information that is needed.

e Information is needed relative to specific water producing zones and estimated
yield amounts of these zones for each production well. This information is
needed for the original drilled depth and any succeeding well deepening efforts.

e Additional temporal data on pumping rates are needed for each production well.
Well-yield information has been provided to date is in the format of acre feet per
two-month period from 1995 through 2007 or in the form of high and low
pumping rates for the period of 2003 through 2007. This data base does not allow
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