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Robyn M. Bredy (1SB No. 5678) J. Justin May (ISB No. 5818)
BRODY LAW OFFICE, PLLC , MAY, BROWNING & MAY, PLLC
P.O. Box 554 1419 W. Washington
Rupert, 1D 83350 Boise, ID 83702
Telephone: (208) 434-2778 Telephone: (208) 429-0905
Facsimile: (208) 434-2780 Facsimile: (208) 342-7278
robynbrody@hotmail.com jmay@maybrowning.com
Fritz X, Haemmerle (ISB No. 3862) BT Cou - SREL
HAEMMERLE LAW, PLLC 1r 0 dudiclal Disi
P.O. Box 1800 County of Twri?i rllﬁ'g}{: thgtggpcga}[c?aho
Hailey, ID 83333
Telephone: (208) 578-0520 JAN 26 205
Facsimile: (208) 578-0564
fxh@haemlaw.com By.

Cerk
Attorneys for Petitioner, Rangen, Inc. Dapuly Clark

IN THE DISTRICT COURT OF THE FIFTH JUDICAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

RANGEN, INC., an Idaho Corporation, ) Case No, CV-2014-4970
)
) AFFIDAVIT OF J. DEE MAY IN
Petitioner, ) SUPPORT OF MOTION FOR
)} RECONSIDERATION OF ORDER
VS, ) GRANTING STAY OF CURTAILMENT
) ORDER
IDAHO DEPARTMENT OF WATER )
RESOURCES and GARY SPACKMAN, in )
his official capacity as Director of the Idaho ;
Department of Water Resources, )
Respondent, ;
)
STATE OF IDAHO )
) ss
County of Twin Falls )

J. Dee May, being first duly sworn on oath, deposes and says:

AFFIDAVIT OF J. DEE MAY IN SUPPORT OF MOTION FOR RECONSIDERATION OF ORDER
GRANTING STAY OF CURTAILMENT ORDER - 1




10

11

12

13

14

15

16

17

18

9

20

21

22

23

24

25

1 My name is J. Dee May. I am an attorney licensed to practice law in the State of Idaho.
The matters contained in this affidavit are based on my personal knowledge.

2 Aftached hereto as Exhibit 1 is a true and correct copy of the transcript of the hearing
conducted in this matter on January 22, 2015.

3 Attached hereto as Exhibit 2 is a true and correct copy of the IGWA/IWRB lease
documents provided by IGWA and IDWR on January 23, 2015,
4 Attached hereto as Exhibit 3 is a true and correct copy of the IGWA/IWRB rental
documents provided by IGWA and IDWR on Janvary 23, 2015,
5 Attached hereto as Exhibit 4 is a true and correct copy of an email sent from Deputy]
Attorney General John Homan on January 23, 2015,
6 Attached hereto as Exhibit 5 is a true and correct copy of Rangen’s Closing Brief in
Opposition to IGWA's Fourth Mitigation Plan.
7 Attached hereto as Exhibit 6 is a true and correct copy of Rangen’s Closing Brief submitted
in In the Matter of Application for Transfer No, 79560 in the Name of North Snake Ground Water
District, Magic Valley Ground Water District, and Southwest Irrigation District.
8 Attached hereto as Exhibit 7 is a true and correct copy of excerpts of the transcript from
the hearing on IGWA’s Tucker Springs Mitigation Plan, CM-MP-2014-003, held on June 4,2014.
9 Attached hereto as Exhibit 8 is a true and correct copy of the Order Approving IGWA's
Fourth Mitigation Plan, CM-MP-2014-006,
10 Attached hereto as Exhibit 9 is a true and correct copy of Rangen’s Profest to Transfer
Application No, 79560,
11 Aftached hereto as Exhibit 10 is a true and correct copy of the Notice of Prehearing

Conference issued by Hearing Officer James Cefalo in Transfer Application No. 79560,
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12 Attached hereto as Exhibit 11 is a true and correct copy of the Notice of Hearing and
Scheduling Order issued by Director Spackman in Transfer Application No. 79560,

13 Attached hereto as Exhibit 12 is a true and correct copy of the transcript of the December
19, 2014 hearing on Transfer Application No. 79560.

DATED THIS 26 day of January, 2015.

SUBSCRIBED AND SWORN to before me /ﬂ}is 26th day of January, 2015
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CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of Idaho, hereby certifies that on the 26th

day of January, 2015 he caused a true and correct copy of the foregoing document to be served

upon the following as indicated;

Original: Hand Delivery g
State of Idaho U.S. Mail 0
SRBA District Court Facsimile O
253 3" Avenue North Federal Express D
P.O. Box 2707 E-Mail i
Twin Falls, ID 83303-2707

Facsimile: (208) 736-2121

Director Gary Spackman Hand Delivery &
Idaho Department of Water U.S. Mail i
Resources Facsimile o
P.O. Box 83720 Federal Express a0
Boise, ID 83720-0098 E-Mail
deborah.gibson@idwr.idaho.gov

Garrick Baxter Hand Delivery O
Idaho Department of Water U.S. Mail Il
Resources Facsimile a
P.O. Box 83720 Federal Express 0
Boise, Idaho 83720-0098 E-Mail B
garrick baxter@idwr.idaho.gov

chris.bromley@idwr.idaho.gov

kimi.white@idwr.idaho.gov

Randall C. Budge Hand Delivery O
TJ Budge U.S. Mail o
RACINE, OLSON, NYE, BUDGE | Facsimile O
& BAILEY, CHARTERED Federal Express 0
201 E. Center Street E-Mail @
P.O. Box 1391

Pocatello, ID 83204

reb@racinelaw . net

tib@racinelaw .net
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

RANGEN INC., an Idaho
Corporation,

Petitioner,

vS. CASE CV 2014-4970
THE IDAHO DEPARTMENT OF
WATER RESOURCES, and GARY
SPACKMAN, in his official
capacity as Director of
the Idaho Department of
Water Resources,

REPORTER'S TRANSCRIPT

Respondent.

IDAHO GROUND WATER
APPROPRIATORS, INC.,

Petitioners,
CASE CV 2015-237
vs.

THE IDAHO DEPARTMENT OF
WATER RESOURCES and GARY
SPACKMAN, in his official
capacity as Director of
the Idaho Department of
Water Resources,

Respondents.

IN THE MATTER OF
DISTRIBUTION OF WATER TO
WATER RIGHT NOS. 36-02551
& 36-07694 (RANGEN, INC.)
IDWR NO. CM-DC-2011-004
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REPORTED BY:
Sabrina Vasquez, CSR #377
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MOTION TO STAY CURTAILMENT
January 22, 2015

HON. ERIC WILDMAN
DISTRICT JUDGE

APPEARANCES:

MR. T.J. BUDGE, Racine, Olson, Nye, Budge &
Bailey, P.O. Box 1391, Pocatello, ID 83204

Attorneys on behalf of IGWA.

MR. FRITZ X. HAEMMERLE, Haemmerle & Haemmerle
P.O. Box 1800, Hailey, 1ID 83333

MS. ROBYN M. BRODY, Brody Law Office
P.O. Box 554, Rupert, Idaho 83350

MR. J. JUSTIN MAY, May, Browning & May
1419 W. Washington, Boise, ID 83702

Attorneys on behalf of Rangen.

MR. GARRICK BAXTER and MS. EMMI BLADES,
Deputy Attorneys General,
Idaho Department of Water Resources
P.O. Box 83720, Boise, ID 83720-0098

Attorneys on behalf of IDWR.
MR. MICHAEL CREAMER, Givens, Pursley, Inc.
P.0O. Box 2720, Boise, Idaho 83701

Attorneys on behalf of Millenkamp Properties
and Tessenderlo Kerley

REPORTED BY:
SABRINA VASQUEZ, CSR #377
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1 COURTROOM OF THE SRBA COURT 1 listening, representing the city of Burley and Southwest
2 Twin Falls County, Twin Falls, Idaho 2 Irrigation District.
3 Thursday, January 22, 2015 3 MR. RIGBY: Your Honor, Jerry Rigby, I'll be
4 4 participating likewise.
5 THE COURT: So, with that, we'll go ahead and go 5 MR. MAY: Your Honor, Justin May on behalf of
6 on the record in Twin Falls County Case No. CV 2014-4970 6 Rangen.
7 and CV 2015-237. Today's date is January 22nd, 2015. 7 (Several attorneys speaking at once.)
8 It's approximately 1:30 P.M., and before the Court is a 8 THE COURT: Excuse me, one at a time.
9 motion to stay a curtailment order that was filed in 9 Travis Thompson?
10 both of the cases that | just addressed. 10 MR. THOMPSON: Yes, Your Honor. Thank you.
1 I'll start by identifying the parties. | 1 THE COURT: And | heard Candice McHugh.
12 have T.J. Budge present in the courtroom on behalf of 12 MR. BROMLEY: Chris Bromley and Candice McHugh,
13 the Idaho Ground Water Appropriators; Fritz Haemmerle 13  Your Honor. Thank you.
14 and Robyn Brody present in the courtroom on behalf of 14 THE COURT: You're listening in? You're not
15 Rangen, Inc.; and participating via video- 15 participating?
16 teleconferencing, we have Garrick Baxter and Emmi Blades 16 MR. BROMLEY: That's correct, Your Honor. We're
17 from the department. 17 listening in.
18 Now is there anyone on the telephone who 18 THE COURT: And the same with you, Mr. Thompson?
19 wishes to make a record of their appearance in this 19 MR. THOMPSON: Yes. Thank you, Your Honor.
20 matter? 20 MS. PEMBERTON: Your Honor, this is Mitra
21 MR. FLETCHER: Your Honor, this is Kent Fletcher, 21 Pemberton for the city of Pocatello. I'm similarly
22 but I'm not participating today, and I'm going to put 22 listening in.
23 my phone on mute now. 23 THE COURT: Anyone else?
24 MR. PARSONS: This is Bill Parsons and Dave 24 MR. WEAVER: Your Honor, this is Matt Weaver
25 Shirley. We won't be participating, but we'll just be 25 with the Department of Water Resources. | also plan to
3 4
1 justlistenin. 1 director's order granting Rangen's motion to determine
2 THE COURT: Is there anyone on the phone who 2 Morris exchange water credit; second amended curtailment
3 wishes to make an appearance in this matter? 3 order that was issued on November 21st, 2014.
4 | noticed right before | walked in - 4 Specifically, that the Court stay curtailment of certain
5 MR. CREAMER: Your Honor, this is Mike Creamer. 5 junior ground water rights under the director's order
6 Can you hear me in the court, Your Honor? 6 until February 7th, 2015. The motion is made pursuant
7 THE COURT: Yes. 7 to Idaho Code 67-5274 and Idaho Rule of Civil Procedure
8 MR. CREAMER: Apparently it wasn't coming through 8 84(m), and it's supported by the affidavits of T.J.
9 earlier. This is Mike Creamer, and I'm appearing today 9 Budge, Charles Brendecke, Robert Hardgrove, and Rick
10 for Millenkamp Properties, LLC and Tessenderlo Kerley, 10 Naerebout.
11 Inc., and we have filed, just literally moments ago, 1 IDWR filed a response in opposition to
12  Your Honor, pleadings with the Court requesting a 12 IGWA's motion in case number CV 2015-237 on
13 petition to intervene and submit supported by a 13 January 21st, 2015, and Rangen filed a response in
14 declaration of Steven Sailors and an affidavit of 14 opposition to the motion in both cases on that same
15 William Millenkamp. | have -- so we're requesting 15 day. Rangen filed the affidavit of Justin May in
16 appearance and to be heard today. 16 support of its response. Rangen has also filed a motion
17 THE COURT: Okay. We'll get to that in just a 17 to strike, requesting that the affidavits of Robert
18 minute. 18 Hardgrove and Charles Brendecke be stricken from the
19 Anybody else? 19 record.
20 (No response.) 20 And before we begin, like | mentioned, we
21 THE COURT: Okay. Then, I'll state for the 21 have two cases -- before | begin, | want to address
22 record, by way of background, Idaho Ground Water 22 the fact that IGWA filed its motions to stay in two
23 Appropriators, Inc. filed a motion to stay curtailment 23 separate cases that are presently before the Court. |
24 order in these two matters on January 20th, 2015. The 24 have some concern with taking up the motion in Twin
25 motion moves the Court to stay implementation of the 25 Falls County Case No. CV 2015-237, which is the

5
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1 petition for judicial review, in that the matter was 1 | know Rangen has raised an objection in
2 filed on January 20th, 2015, and IGWA filed the notice 2 their response that all of the parties to the original
3 of service with the Court today indicating that it 3 delivery call must be parties to every subsequent
4 only served its motion to stay on a list of the 4 proceeding, and that's not how it's worked in practice.
5 parties, which the Court assumes to be the parties to 5 So when we had the delivery call case, there were quite
6 the underlying administrative proceeding in that 6 afew parties that were involved in that. And then in
7 matter. 7 subsequent proceedings, those parties weren't all the
8 As a result, there has not been sufficient 8 same orinvolved.
9 time to define the world of parties that may appear and 9 In fact, Rangen's most recent appeal to
10 participate in the matter. The Court hasn't even issued 10 this Court that we're dealing with, the 2014 case,
11 a procedural order. It was just assigned yesterday to 11 you'll notice on their petition for judicial review it
12 this Court. So the parties to the underlying 12 does not, in its certificate of service, include all of
13 administrative proceeding have not had the opportunity, 13 the parties to the original case.
14 nor have they been required to filed cross petitions or 14 So, as a matter of practice, each of these
15 motions to intervene in the matter. 15 different proceedings before the department have had
16 So, with those concerns, I'll hear from you, 16 different parties, and our motion for stay pertains to
17 Mr. Budge. 17 Rangen, who is the potential beneficiary of a
18 MR. BUDGE: Thank you, Your Honor. 18 curtailment, and the Department of Water Resources, who
19 Concerning the case that was recently filed, 19 is administering it. | didn't anticipate the other
20 the parties to that underlying action are here. It's 20 parties. | didn't consider them parties to this
21 Rangen and the Department of Water Resources. This is 21 proceeding and didn't name them.
22 an appeal of the director's denial of the motion for 22 | will say that in response to Rangen's
23 stay that we filed last Friday afternoon, and the 23 concern, and in an abundance of caution, | did serve
24 parties to that proceeding were Rangen and the 24 all of those documents this morning on all of the other
25 Department of Water Resources. 25 parties by e-mail, which in those prior cases the
7 8
1 parties that were involved had all agreed to service by 1 Mr. Creamer's proposed intervention.
2 e-mail, and so they have been served. 2 THE COURT: Wel'll get to that.
3 But as far as the proceeding before this 3 Okay. Well, your objection is noted, but
4 Court, the parties are the department and Rangen. 4 we will move forward with hearing the motion in both
5 That's who participated in the motion before the 5 cases based on the representation that the underlying
6 department last Friday. So | do believe we have all 6 action was the proceedings before the department on
7 the appropriate parties here today. 7 this day. The other parties that were parties to the
8 THE COURT: | do believe of those parties we do 8 original delivery call action are all present either in
9 have Jerry Rigby on the phone. We do have city of 9 the courtroom or participating listening in
10 Pocatello. We have the Surface Water Coalition, Kent 10 telephonically, with the exception of Kathy McKenzie.
11 Fletcher. We have Bill Parsons, Travis Thompson. So 1 MR. BAXTER: Your Honor?
12 the two that are not participating would be Kathy 12 THE COURT: Yes.
13 McKenzie and Gary Lemmon. 13 MR. BAXTER: This is Garrick Baxter. If you
14 MR. BUDGE: Mr. Lemmon is here today. | don't 14 wouldn't mind moving your microphone a little bit
15 believe Kathy McKenzie has walked in. I've not seen 15 closer to you.
16 her, but Mr. Lemmon is in the audience today. 16 THE COURT: Is that better?
17 THE COURT: Okay. Any response, Mr. Haemmerle |17 MR. BAXTER: Much better. Thank you.
18 or Ms. Brody? 18 THE COURT: Okay. With that, we'll take up the
19 MR. HAEMMERLE: Judge, are you addressing only |19 motion to intervene that was filed in the CV 2014-4970
20 the Court's concerns in the most recent filing, the 2015 20 case. As lindicated earlier, the Court just received
21 case as well as the 2014 case, or just the 2015 case? 21 a copy of this ten minutes before coming into the
22 THE COURT: Just the 2015. 22 courtroom.
23 MR. HAEMMERLE: [I'll leave it, our objections 23 Has counsel even had an opportunity to see
24 will stand in our papers, Judge. 24 this?
25 | do have some objections with regard to 25 MR. HAEMMERLE: Judge, | first saw these

9
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1 pleadings on the way down, driving on the way down 1 circumstances that now have the potential to directly

2 looking at my cellphone. Probably doing it 2 impact the rights of our clients, their water rights.

3 inappropriately, I'm sure. And, you know, | don't have 3 Certainly, if there is going to be a

4 paper copies. That's why | have my cellphone out right 4 proceeding, they should be allowed to intervene as a

5 now, Judge. | have not seen these papers. |did talk 5 right because the decision is going to directly impact

6 to Mr. Creamer about an hour ago. 6 them. They hold water rights that would be subject to

7 | could say that we would object to their 7 the immediate curtailment that's pending here. And

8 participation. First and foremost, neither one of 8 given the shortness of time, we have not had a great

9 these parties was a party to the underlying action. 9 opportunity to apprise ourselves of all of the facts
10 They have never been a party to any underlying action in 10 and to really understand the posture of the case.
11 this entire case. They certainly didn't participate in 1 | guess to that extent also, Your Honor,
12 this case at all. 12 our clients would need to be participating in both of
13 And | haven't had a chance to even address 13 these cases, rather than just the 2014 case, we would
14 their motion to intervene. There's complicated issues 14 move to amend the pleadings, be able to amend the
15 of whether the issues that they're presenting would be 15 pleadings to state their desire to intervene into both.
16 raised by other parties, all of those kinds of things. 16 When we talk about the posture of the case,
17 | can't possibly address those based on reviewing their 17 Your Honor, clearly, no matter how you look at it, from
18 pleadings on my cellphone. So | would object to their 18 what we've seen, this really is an action in equity,
19 participation. 19 and the equities weigh in favor of the people who are
20 THE COURT: Mr. Creamer. 20 going to be turned off having an opportunity to apprise
21 MR. CREAMER: Thank you, Your Honor. 21 the Court of what the impacts of that would be, and
22 | can appreciate Mr. Haemmerle's objection, 22 that's the purpose for their intervention.
23 but | would also ask the Court to recognize that this 23 There are harms that need to be considered,
24 s an incredibly expedited proceeding, and we have only 24 and | know Rangen will have and will tell the Court
25 just learned about what are significantly changed 25 that certainly they are a party with water rights they

11 12

1 believe have been and are being harmed. In that 1 up and set it for a hearing, if need be, at a later

2 balance of harms, we believe that our clients have a 2 date.

3 right to apprise the Court of where they stand in that 3 | appreciate that this was set on short

4 balance. That's the purpose of the intervention. 4 notice. The case does have a long history. The

5 That's the purpose of our petition to intervene and 5 deadline for curtailment was set sometime back. |

6 the affidavits. 6 think the director did notify parties that were subject

7 THE COURT: You've got to speak up, Mr. Creamer. | 7 to the curtailment previously that they would be subject

8 MR. CREAMER: | hope you didn't miss all of that, 8 to curtailment. And the Court in this case did issue a

9 Your Honor. 9 procedural order in the 4970 case, and it set the
10 THE COURT: No. | caught it, but if you were 10 deadline for filing an appearance, as well as a motion
11 going to say anything further, | would need some help. 11 tointervene.
12 MR. CREAMER: Thank you. 12 So, to go forward, to allow you to proceed
13 THE COURT: Mr. Budge. 13 at this stage and the parties not having the opportunity
14 MR. BUDGE: | don't have any objection to 14 to meaningfully respond to your motion and the
15 Mr. Creamer making his arguments today given the 15 affidavits that were filed in response, | will go ahead
16 expedited nature of things, but | tend to agree with 16 and deny the motion to intervene at this time.
17 Mr. Haemmerle that there ought to be an opportunity to 17 MR. CREAMER: Your Honor, I'll remain on the
18 evaluate and respond to the motion to intervene that 18 line.
19 can be decided at a later date. 19 THE COURT: Okay. Then before we get to the
20 THE COURT: Anything from the department? 20 merits of IGWA's motion to stay, the Court will address
21 MR. BAXTER: No, Your Honor. The department 21 the motion to strike filed by Rangen.
22 takes no position as to the motion to intervene. 22 MR. HAEMMERLE: Judge, at the time that | filed
23 THE COURT: Okay. Well, Mr. Creamer, I'm going |23 the motion -- you're going to hear the motions to
24 to go ahead and rule. I'm not going to -- I'll deny 24  strike first?
25 the motion to intervene at this time. We can notice it 25 THE COURT: Yes.

13 14
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1 MR. HAEMMERLE: At the time | filed that, the 1 Again, this is an appeal. There has been
2 only two affidavits | had in hand at that time were the 2 no showing by IGWA why these documents could not have
3 affidavits of Bob Hardgrove and the affidavits of 3 been presented to the agency and, really, if these are
4 Charles Brendecke. After | prepared our objection, 4 to be considered, it's not for you, Judge, to consider
5 Your Honor, | did receive the affidavit of 5 them for what they're worth. Really, where they should
6 Mr. Naerebout. So | would, in addition, seek to 6 have been presented is to the director when the original
7 strike his affidavit. 7 stay was requested. So if this is new evidence that is
8 The basis of my motion, Judge, is | think 8 material, probably it should be considered by the
9 we have to remember why we're here today. This is an 9 director himself and not by this Court today.
10 appeal under the Idaho Administrative Procedures Act, 10 THE COURT: But doesn't the rule and the statute
11 and the Administrative Procedures Act is quite specific 11 allow the party to file with either the director or the
12 on what the court can look at. What it says is the 12 district court for purposes of filing a motion to stay?
13 court can look at the record, and that's what the court 13 MR. HAEMMERLE: All that rule says is that they
14 is confined to look at. 14 can file a motion to stay. That's it. There's nothing
15 There is a Section 67-5276, which defines 15 specific about the motion to stay rule that says they
16 how the court could possibly take additional evidence, 16 can file additional evidence. There's a rule that says
17 and that is if there has been showing that the evidence 17 that any matter on appeal is to be considered on the
18 is: Number one, material; and, number two, that there 18 record. Period. And that's -- and the only additional
19 has been good cause shown for failure to present the 19 evidence that can be considered is this way.
20 evidence to the agency, or that there were 20 So, if it is material and they can show
21 irregularities in the procedure below. 21 good cause why it wasn't presented to the agency, the
22 Now, | think IGWA has come before the Court |22 Court can say, well, maybe , maybe it will come back,
23 thinking that this is some standard lawsuit where they 23 but I'm going to send it back to the director and see
24 can just file willy-nilly whatever affidavits they want 24 what he thinks about it. That would be the proper way
25 and the Court will consider those. 25 ofdoing it. Otherwise, to consider this evidence,
15 16
1 Judge, all you're doing is usurping, really, the 1 director.
2 authority of the department. 2 Just for the Court's benefit, we discovered,
3 THE COURT: But the affidavits were filed for 3 my recollection was, around 1:00 Friday of this problem
4 purposes of the Court granting the stay, not for 4 with the temporary pipe, and that created an emergency,
5 second-guessing, not for second-guessing the director. 5 as you mightimagine. So it was in a very short time
6 MR. HAEMMERLE: Judge, | don't think under the 6 frame that a motion for stay was prepared and an
7 APA that there is a separate mechanism to bring other 7 affidavit of Bob Hardgrove was submitted containing
8 evidence before the Court. | justdon't. So | have to 8 most of the information that's in the affidavit before
9 respectfully disagree and tell the Court that that's 9 this Court.
10 our position. 10 The argument was also made to the director
1 THE COURT: Understood. 11 that curtailment will not provide any water to Rangen
12 MR. HAEMMERLE: Thank you. 12 by the time this pipe is complete, and Mr. Brendecke's
13 THE COURT: Mr. Budge. 13 affidavit simply reaffirms that.
14 MR. BUDGE: Yes. Thank you, Your Honor. 14 So, in response to the motion to strike, |
15 You, | think, took some of the words out of 15 would argue, first, that the Court does have discretion
16 my mouth, but this is an equitable relief that we're 16 to accept these affidavits given the nature of this
17 seeking. | don't believe there's a restriction on our 17 proceeding and, alternatively, the Court has discretion
18 ability to support our motion for equitable relief with 18 to allow additional evidence to be presented. And under
19 affidavits. Those are permitted under the plain 19 the circumstances and time frames that we're dealing, |
20 language of the rules. 20 do believe good cause has been shown and that there's
21 As far as this being new evidence, I'll 21 no prejudice to Rangen from these affidavits.
22 say this is more detailed evidence, but certainly not 22 Thank you.
23 new evidence. There is nothing in the Hardgrove 23 MR. HAEMMERLE: May | be reheard briefly?
24 affidavit or the Brendecke affidavit that were not 24 THE COURT: Yes.
25 discussed in the motion that was presented to the 25 MR. HAEMMERLE: Thank you, Judge.

17
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21

1 I've heard Mr. Budge refer to some rule 1 in that authority to grant that stay is to allow the
2 that allows the Court to allow these affidavits in. 2 submission of affidavits.
3 If he can cite to that rule, | would love to respond to 3 To explain that, from my standpoint | don't
4 it. Otherwise, | don't think there is an independent 4 see this as IGWA trying to come in and back door an
5 rule that would allow that. 5 appeal or somehow leverage an appeal. What they are
6 Secondly, on the Naerebout affidavit, 6 seeking is relief from the order that is subject to
7 really, all that affidavit does is speak about economic 7 that appeal, and the rule allows them to seek that
8 harm and the consequences of curtailment. | think this 8 relief and come to you for that.
9 Courtis well aware that the higher courts have spoke 9 So that's my two cents on this issue,
10 that with regard to curtailment that's not an issue. 10 Your Honor.
11 Soit's not even material to this Court's decision in 1 THE COURT: Does that raise anything with you,
12  any way. 12  Mr. Haemmerle?
13 Secondly, | hear this characterized as an 13 MR. HAEMMERLE: It does not.
14 equitable proceeding. This is an appeal based on law 14 THE COURT: Okay. Well, then I'm going to go
15 and fact, not equity. So we are still here to consider 15 ahead and make a ruling. In the exercise of discretion,
16 law and fact. To be sure, | don't think the affidavit 16 I'm considering these affidavits for the purposes of
17 of Mr. Naerebout has anything to do with any decision 17 the stay. I'm not ruling on the director's
18 before the Court. So this one, in particular, is not 18 determination regarding the pipe or the basis for
19 material. 19 denying the stay, the request for the stay. I'm simply
20 THE COURT: Anything from the department? 20 considering the affidavits for ruling on the motion to
21 MR. BAXTER: Your Honor, | don't know if we so 21 stay.
22 much have a dog in this fight, but | will jump in and 22 But I'm going to deny the motion to strike
23 say that | do think that the Court has the authority, 23 with respect to the affidavits of Robert Hardgrove and
24 as pointed out under both the Rules of Civil Procedure 24 Charles Brendecke. Those affidavits were filed on
25 and under the APA, to grant a stay. | think implicit 25 January 20th, 2015, and Rangen was given the opportunity
19 20
1 to respond to those affidavits. The Court notes that 1 expedited basis. | appreciate Rangen accommodating
2 Rangen has submitted its own affidavit in support of 2 that expedited decision as well.
3 response and opposition to the motion to stay, and the 3 | should start by saying that | don't
4 Court will consider that affidavit in conjunction with 4 Dbelieve there have been any wells shut off as of this
5 the Hardgrove and Brendecke affidavits. 5 moment, so | still think the motion is being heard on a
6 But with respect to the affidavit of Rick 6 timely basis, and the Court's in a position to grant
7 Naerebout, the Court will grant Rangen's motion to 7 meaningful relief.
8 strike that affidavit. It wasn't filed until 8 | would note that the department sent out
9 January 21st, 2015, and although Rangen has had the 9 curtailment notices Tuesday advising people of the
10 opportunity to respond in court, my order was to have 10 curtailment, and they also produced a spreadsheet that
11 the materials filed and have Rangen have the opportunity 11 summarizes the scope of the curtailment. | just want
12 to respond in writing; therefore, | will grant the 12 to point out what the department has demonstrated.
13 motion to strike with respect to the Naerebout 13 There is approximately, by their accounting, 474 water
14 affidavit. 14 rights that are scheduled to be curtailed: 181 of
15 With that, Mr. Budge, we'll proceed with 15 those are dairy water rights; 57 are other stock water
16 the motion to stay the curtailment order. 16 rights; 43 of those are multi-housing domestic rights,
17 MR. BUDGE: Thank you, Your Honor. 17 so apartment complexes and things of that nature. Of
18 Let me first thank the Court again for 18 those 43, five of those water rights include fire
19 making time today to hear this motion. | mentioned 19 protection. There are 30 municipal water rights and 10
20 this Tuesday, but we certainly did not anticipate being 20 industrial rights. There's also a number of other uses
21 here before the Court and requesting a stay. We 21 that may be curtailed, but those are the major
22 definitely did not plan on it. And it's been an 22 categories.
23 unfortunate turn of events which brings us here, which 23 These numbers, it's important to point out,
24 isregrettable, but it is what it is. | very much 24 are limited to water rights west of the Great Rift. As
25 appreciate the Court's willingness to hear this on an 25 the Court is aware, the Great Rift trim line has been

22

7 of 19 sheets Page 19 to 22 of 64




1 ordered eliminated by this Court. The remand from this 1 Before | get into the merits of the motion,
2 Court took effect last Friday, so the same day we 2 | first want to discuss the Court's authority, which
3 discovered this issue with the pipe, and the department 3 has been touched on this morning, and the nature of the
4 has not yet acted on that remand. So the curtailment 4 relief we're requesting. A stay is an equitable remedy.
5 the department is undertaking as we speak assumes 5 The constitution, in fact, gives this Court authority
6 effectively the Great Rift is in place. It's limited 6 to exercise equitable authority. That's in Article V
7 to the area west of the Great Rift. There has been no 7 Section 20. | certainly understand there would be a
8 action on the remand. A motion was filed with the 8 concern about stepping on the director's toes or making
9 director asking him to deal with the remand first 9 adifferent decision the director made on essentially
10 before he enforced the curtailment. That's not been 10 the same motion. | appreciate that and | appreciate
11 acted on either. 11 that respect, and | agree that that respect is due and
12 There are some constitutional problems, we 12 well deserved.
13 believe, with enforcing a curtailment order that a 13 I do want to point out that the legislature
14 substantial element of has been set aside, and we don't 14 has given this Court oversight responsibility for agency
15 Dbelieve it's appropriate for the department to march 15 actions, not only the Department of Water Resources but
16 forward with a curtailment without addressing the 16 others. And it is a very important responsibility to
17 remand, but they are, and so we're here requesting a 17 provide a review function and for this Court to make a
18 stay. 18 decision that it believes is most appropriate.
19 As this Court is well aware, and | know 19 The statute that allows this motion, the
20 from past experiences read the briefs and the 20 Courtis aware of, 67-5274, it simply says that the
21 affidavits, the Court knows we're requesting a very 21 court may grant a stay upon appropriate terms. The
22 temporary stay of curtailment until we can finish our 22 statute does not define what appropriate terms are. We
23 Magic Springs mitigation project. That's expected to 23 found no case law, in Idaho anyway, that defines what
24 be done the first week of February. So that's about 10 24 appropriate terms are. But this Court is certainly
25 to 15 days from where we are today. 25 aware of the general criteria that governs stays before
23 24
1 in typical district court proceedings. 1 whether the applicant is likely to prevail on the merits
2 And we've cited these in our brief, and 2 of the appeal only if the agency decision was expressly
3 we've cited a few cases. The Haley v. Clinton case 3 based on a threat of -- a threat to the public health,
4 explains that a stay is appropriate where there are 4 safety, or welfare.
5 equitable grounds for it. And then the McHan decision 5 If the agency's decision is not based on
6 explains the rule that this Court is familiar with, and 6 those standards, then what AmJur says, the court must
7 [I'll quote it, "A stay is appropriate when it is 7 grant relief if it finds in its independent judgment
8 entirely possible that refusal to grant a stay would 8 that the agency's action on the application for stay
9 injuriously affect appellate, and it is likewise 9 was unreasonable in the circumstances.
10 apparent that granting such a stay will not be 10 So as was mentioned earlier, we are not
11 seriously injurious to respondent.” 11 asking the Court to make a legal ruling on our appeal.
12 Given the equitable nature of the relief, 12 We're asking the Court to exercise its equitable
13 there is a balancing of the equities and evaluating the 13 authority and use its independent judgment to determine
14 circumstances that are presented to the Court. 14 whether a stay is appropriate under the circumstances.
15 | also want to point out that as | continue 15 Now let me turn just to the equities in
16 to look for standards to guide this Court's decision, 16 this case. And this Court has read the affidavits of
17 there is a discussion in a secondary source, American 17 Mr. Hardgrove and Dr. Brendecke and our motion, and I'm
18 Jurisprudence 2d, and Section 490 of that treatise 18 not going to go through those piece by piece. | could
19 addresses administrative law. It actually deals -- it 19 simply summarize them in three key factors that we
20 discusses the very circumstances that we find ourselves 20 think warrants a stay under the circumstances.
21 in today, and that is where an agency has either granted 21 The first is that the districts have done
22 ordenied a stay and then a court is being asked to 22 everything they could to get this pipeline done, and
23 review that decision. 23 I'll discuss that further, and it's going to be done,
24 What | found interesting is, at least under 24 by all indications, the first week of February. If the
25 this authority, the court is instructed to consider 25 weather holds out and things go well, it will be very
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1 close to the first of the week. But as everyone here, 1 first week of February.

2 | think, understands, construction projects sometimes 2 The second factor, which is equally

3 have speed bumps, and so as late as the end of the 3 important, is that curtailing people between now and

4 week; although, we are certainly optimistic it will be 4 then will not provide any water to Rangen. This was

5 sooner. 5 addressed in the Brendecke affidavit, but it was also

6 The second factor -- 6 actually discussed in a recent decision by the director

7 THE COURT: Let me ask you this, Mr. Budge: 7 relating to a mitigation plan submitted by the Coalition

8 That's with the steel pipe, the permanent? 8 of Cities.

9 MR. BUDGE: Yeah. So if you recall the 9 The Coalition of Cities had entered into a
10 photographs attached to Mr. Hardgrove's affidavit -- 10 stipulated mitigation plan with Rangen that would excuse
1 THE COURT: Yes. 11 them from providing mitigation until later this year
12 MR. BUDGE: -- there is a vertical cliff the 12 when they can do some recharge. And the director noted
13 steel pipe goes down, and then there's this kind of 13 there that the cities use such a small amount of water
14 steep, rocky slope. We call that the talus slope. The 14 thatit's not likely to have much impact on Rangen, and
15 steel pipe, since Monday when | prepared that, had been 15 also pointed out that it's ironic that Rangen would
16 installed up the vertical section of the cliff. So they 16 give a free pass, so to speak, to the cities, while
17 have now moved on, the engineer told me yesterday, to 17 trying to hold the ground water pumpers' feet to the
18 the section down lower. Then they have to connect it to 18 fire. And, ultimately, the director denied that
19 the pump station at the bottom. 19 mitigation plan in part saying that there can be no
20 So all hands are on deck in getting that 20 mitigation credit until the recharge occurs. So the
21 done, and our engineering firm, SPF, has multiple 21 cities are still at risk of curtailment, but it also
22 people out there working. And the contractor, for 22 demonstrates that Rangen apparently was not particularly
23 obvious reasons, is doing everything it can to get that 23 concerned with the small amount of water that the -- the
24 completed, and as of yesterday still on track to have 24 small amount of impact caused by the cities.

25 that done, hopefully, towards the beginning of the 25 So the second factor, and maybe the most
27 28

1 important, is that curtailing the dairies and the cities 1 so it certainly has the capacity to do that.

2 and the industries for two weeks provides no benefit to 2 Now | want to speak to the timing. This

3 Rangen. It helps nobody. 3 has been mentioned by the department and by Rangen, and

4 And then the third factor is that as soon 4 | understand it, but the complaint is raised that, hey,

5 as we get this steel pipe done, we can make up the 5 we've had six or seven months to know about this

6 difference. We can provide more water. So it's sized 6 deadline, and that was really the only rationale given

7 to provide additional water, and we are certainly 7 by the director when he denied our motion for stay. He

8 willing to. We have in the past even offered to deliver 8 did not discuss or even mention the equities, the impact

9 excess water to make up for the shortfall, and we're 9 tojuniors, the impact to seniors. There is no mention
10 certainly prepared to do that as well as soon as that 10 of that in the director's decision. All he said is,

11 pipe is done. 11 well, you've known about this for seven months and I'm
12 THE COURT: What would that shortfall be for the 12 not going to give you any more time. And we have. We
13 19 days? 13 have known about it for some time.

14 MR. BUDGE: The motion that was submitted to the | 14 | don't think many people appreciate what
15 department, the motion for stay -- and | thought that 15 it takes to develop and implement a mitigation project
16 was in the motion to this Court -- but in the motion to 16 of this magnitude. Before | discuss what it takes,

17 the department, we did calculate that. My recollection 17 I'll point out that we did have a mitigation plan

18 is our mitigation obligation goes from 5.5 cfs to 6.1. 18 approved to pump water from a different set of springs
19 I'm going off memory here. 19 known as Tucker Springs. That was approved earlier,
20 THE COURT: | think it was 6.1 for one week and 20 and at the time we were moving forward on all fronts,
21 7.5 for 3 weeks. 21 but we discovered later that there's a threatened

22 MR. BUDGE: That may be right. 22 snail that has to be dealt with. Because of this

23 THE COURT: Okay. 23 threatened snail, we were not going to be able to meet
24 MR. BUDGE: The pipe system is designed to 24 the deadline with the Tucker Springs project. That

25 deliver the ultimate full mitigation requirement of 9.1, 25 necessitated an alternative, which is the Magic Springs
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1 project. 1 temporary application. That has been approved by the
2 I'll tell you what that takes. First, you 2 department. So the authority to pump the water is
3 have to identify a source of mitigation water. You 3 there. It's been processed through the water bank.
4 have to find someplace where water even exists to 4 The transfer, we expect a decision any time on, but,
5 mitigate with. Then you have to make an agreement with 5 nonetheless, that was a major undertaking as well.
6 the owner of the water rights on that source to let you 6 The surveying has to be done for all of the
7 take some of their water. Then you have to prepare a 7 easements. Easements had to be acquired from a number
8 mitigation plan and file that and hire an engineering 8 of landowners.
9 firm and have them go out on-site and evaluate the 9 MR. HAEMMERLE: Judge, I'm going to object to
10 engineering feasibility of it. If they determine it's 10 this whole line of argument. It has nothing to do with
11 feasible -- and you saw the cliff that we have to go up 11 the failure to provide water on January 19th, which was
12 and so we weren't quite sure -- then they can begin 12 to have new pipe. | hear IGWA saying it was difficult
13 designing and engineering it. They do that in stages. 13 to get the mitigation plan in place. It was. But they
14 They have a 10 percent engineering stage, then they move |14 didn't appeal any single aspect of it.
15 to 60 percent, and 100 percent. 15 So we're not here arguing about the
16 We had to go through a contested case before |16 difficulty of obtaining any of these mitigation plans.
17 the department because Rangen opposes every effort we |17 It's about their failure to have new pipe as they were
18 made to deliver water to them. We had to go through 18 ordered to have. That's the reason that delivery of
19 another contested case on the water right transfer for 19 water wasn't had on the 19th, in addition to the other
20 the same reasons, and that involves discovery and expert |20 reasons that we cited. So | don't know the relevance
21 reports and briefing and all that comes with that. 21 of any of this kind of argument.
22 THE COURT: Where is that process? 22 THE COURT: Okay. Well, your objection is noted.
23 MR. BUDGE: That process is completed. The 23 You may proceed.
24 transfer application has not been decided, but we did, 24 MR. BUDGE: Thank you.
25 as a safeguard, we did a water supply bank transfer, a 25 It certainly is relevant because Rangen is
31 32
1 going to say we should have had it done, and I'm 1 but there are some things that maybe have saved us, or
2 explaining the effort that it takes to get a project of 2 had saved us, we thought. One was that before the
3 this magnitude done. 3 director even decided the Magic Springs mitigation plan,
4 You have to put it out for bids, hire 4 [IGWA and its ground water district members, they
5 contractors, build the pipe, obtain the easements. We 5 committed to spend the money to build the project.
6 also had to negotiate an agreement with the state of 6 So the engineering didn't wait until we had
7 Idaho to utilize another water source in conjunction 7 adecision from the director, but they pressed forward
8 with this known as the Aqualife Fish Hatchery, build a 8 to complete the engineering, to prepare for
9 pump station, nearly two miles of pipe, all the 9 construction, prepare the bids, and move forward even
10 connections and pressure treat it. 10 before we had assurance that would be approved. That
1 As | explained in our brief, it's actually 11 was, | think, a risky decision, but one that had to be
12 ready to go today with the temporary pipe, but it's 12 made given the constraints.
13 sitting dormant. It has been pressure tested and is 13 They employed additional staff. They
14 ready to go, with the exception of the steel pipe. 14 pre-ordered materials and supplies. They hired multiple
15 Now let me talk about what we've done to 15 contractors to build different parts of the project.
16 expedite that process. When the engineers first 16 And we built financial incentives into the contracts so
17 designed this, they told us, oh, boy, | hope we can get 17 that all the contractors had a significant motivation
18 this done by April 1st. That's going to be an 18 to be done by the 19th. They worked holidays. They
19 aggressive schedule, but they think we can do it. When 19 worked weekends. They worked extended hours. They've
20 we went to the hearing, they made that testimony as 20 been workings all hours to get this steel pipe done.
21 well 21 So one thing is for sure is that we've done
22 The director did not give us any breaks on 22 everything we could to try to meet that day. We don't
23 that front. He says you've got to have it done by 23 deny for a second that we stubbed our toe at the end.
24 January 19th or you're out of luck. So that created a 24 That was not intentional; certainly not by IGWA. It
25 hurdle that initially we didn't think we could pass, 25 was not intentional by the contractor or by the
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1 engineer. Mistakes happen, especially with a project 1 MR. BUDGE: Yeah. So there's two things -- and
2 of this magnitude on a very short time frame, and a 2 | talk to the engineer almost daily and | have for a
3 mistake happened. And we are as frustrated about that 3 few weeks so I'm quite familiar, but I'm not the expert.
4 as anybody else, but we can't turn back the clock and 4 The two things that they are doing is they are
5 redo that. We have to deal with the facts that are 5 installing the steel pipe, and they are building the
6 handed to us, and this Court's decision is going to 6 thrust blocks into the concrete structures that hold the
7 have to be based on the circumstances that exist as of 7 steel pipe in place.
8 today. 8 There's one thrust block at the bottom of
9 The decision is not dependent upon who's at 9 the cliff that they are still constructing, but my
10 fault and who gets the blame for that. The decision is 10 understanding, it's completing that thrust block at the
11 based on the standards that | discussed before. Does it 11 bottom and installing the steel pipe. The pump station
12 make any sense? Is it reasonable? That's the question 12 is there. It's operational. They pressure tested
13 for this Court. Does it make sense to curtail the water 13 everything. So it's ready to go once the steel pipe is
14 to 14 cities, 82 dairies for two weeks when there will 14 in place.
15 be no benefit to Rangen? 15 THE COURT: Well, | think what the frustration
16 | don't know where the 70- or 80,000 cattle 16 s, is that every time there's a curtailment delayed,
17 that I'm told will be out of water, where they would get 17 | understand that the immediate effects of curtailment
18 that. The other stock water rights, they're being used. 18 during the non-irrigation season may not produce a
19 | don't know what you do with those animals. 19 significant, if any, amount of water to Rangen during
20 THE COURT: Well, Mr. Budge, let me ask you 20 that period, but the problem is, is that you get to
21 this: What other impediments are there towards 21 February 7th and you are not done and there is another
22 completing the pipeline? | mean, you talked about 22 continuance and there is another continuance and then
23 getting the 400-foot section of steel pipe in there, 23 you've prolonged curtailment. Rangen is suffering
24 but are there other impediments that are existing out 24 injury, and it takes time for curtailment to yield any
25 there? 25 benefit or substantial benefit to Rangen. So every time
35 36
1 there's a delay, it's causing problems. 1 on the bid from the other.
2 MR. BUDGE: Yeah, | certainly understand that. 2 But I'll assure the Court that the insurance
3 Alll can say is that | told the engineers if we get a 3 will be in place and a certificate provided to Rangen
4 stay, we're not getting any others. So if we tell the 4 and the director before we pump water. We've understood
5 Court that the pipe is going to be done by a certain 5 that all along, and we're not trying to circumvent that
6 date, we need your assurance that it's going to be done 6 by any means. The water bank application is approved.
7 Dby a certain date. So they told us they're shooting to 7 The insurance will be in place. We just need to finish
8 have it done by February 1st, but they know how these 8 the pipe.
9 projects go, and they are very confident it will be 9 When you weigh the equities, and |
10 done by February 7th. That's all | can say. Absent an 10 understand that Rangen has waited, and I'm sure they'll
11 act of God or something like that, I'm confident that 11 speak more to that, but it's really difficult for
12 they'll do that. 12 people to understand in Burley or Rupert or Twin Falls
13 They've done a really phenomenal job, 13 or Gooding or Wendell why their well is going to be
14 despite the issue with the pipe, and it's quite 14 shut off for two weeks or three weeks when it does no
15 remarkable that they are to this point. | can't 15 benefit to Rangen. If this project wasn't 90 percent
16 foresee the future, but | know that we're only asking 16 done, that would be one thing, but we've got everything
17 for a stay until the first week of February or when the 17 done. We're right at the finish line and there's no
18 pipe is done, whenever is soonest. 18 reason to think that it won't be done the first week of
19 THE COURT: | believe Rangen also mentioned the |19 February.
20 director had ordered an insurance policy. 20 THE COURT: And IGWA would be planning on
21 MR. BUDGE: Yes, that's a nonissue. So at the 21 delivering the additional water consistent with what
22 time we submitted those materials -- let me back up. 22 was represented to the director? | believe it was the
23 The districts sought bids from two different companies. 23 7.5 cfs as opposed to the 5.5 cfs?
24 At the time we submitted the materials, we had a 24 MR. BUDGE: Absolutely.
25 commitment for insurance from one, and they are waiting 25 THE COURT: Okay. Anything further?
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1 MR. BUDGE: No. Thank you, Your Honor. 1 | took probably 50 depositions in this case. We had a
2 THE COURT: Mr. Haemmerle. 2 two and a half week hearing on our water call, and that
3 MR. HAEMMERLE: Judge, | would like to, | guess, 3 wasin May of 2013. Now | suppose the department could
4 start out by saying that this is a huge monumental day 4 have issued a quicker decision, but it didn't. It
5 for the prior appropriation doctrine and the state of 5 enabled IGWA to get through an entire irrigation season,
6 Idaho. This is where the rubber meets the road. Today. 6 and the department issued -- or the director issued his
7 Is conjunctive management real? |s the prior 7 decision in 2014, January 29th, to be specific.
8 appropriation doctrine real? That's what we're talking 8 So it took 11 years of hard fighting and a
9 about. 9 lot of money for us to get where we got. That was a
10 I've heard a lot from IGWA's attorneys over 10 massive amount of determination. What happened next is
11 the course of this case. It has been a difficult case. 11 interesting because then, Judge, we had to go through
12 They always come before the director, before the Court 12 several mitigation plans proposed by IGWA. Actually,
13 saying how difficult it was for them. 13 there has been now five because they have another one
14 Rangen has been at this, Judge, since 2003 14 pending before the department. So we had to wade our
15 when we filed our first water call. Initially, there 15 way through four separate mitigation plan hearings to
16 was a curtailment decision or a finding of material 16 get to where we got to on January 19th of this year.
17 injury to Rangen, and then subsequent decisions by the 17 | think it's helpful, before | go to the
18 department jacked us around, Judge. So we had to fight 18 legal issues where | intended to start, but I'm so
19 since 2003 to get those decisions. We initially had a 19 angry at the way that this has been postured, | have to
20 favorable decision, and out of the blue comes two 20 get here first. We had the first mitigation plan was
21 unfavorable decisions. So from 2003 to 2011 we fight 21 proposed February 21st, and without any evaluation of
22 for a hearing, and we can't get a hearing. Finally, 22 that plan, the department stayed curtailment based on
23 we're able to file our second delivery call in 2011. 23 the filing of a mitigation plan. That was the first
24 Now, Judge, | have been a part of many 24 mitigation plan.
25 cases in my life, but this one is monumental. | think 25 There was a second stay issued April 28th,
39 40
1 2014, again, based on the filing of a second mitigation 1 better judgment; | don't know if | should do this, but
2 plan. Aplan, by the way, Judge, that IGWA never moved 2 I'm going to give all the affected junior pumpers,
3 forward on. So we wasted a lot of time hearing those 3 junior users, 60 additional days to get their act
4 things. 4 together. He said that it would have been unfair for
5 And the so-called snail that IGWA said 5 me to curtail as of October 2nd.
6 stopped them is the snail that we found during the 6 So the director, after hearing all the
7 process. They didn't even bother to find out if those 7 evidence said, on paragraph five of his conclusions,
8 problems existed. Those problems existed because we 8 page four of his decision, dairies, ground water
9 found the problem. 9 pumpers, stock users, I'm giving you an additional
10 Then there was the Tucker Springs 10 60 days to get your act together. What I'm doing is
11 recalculation, | think, June 20th, where the director 11 I'm telling you, on January 19th, I'm going to curtail.
12 set the hard date of January 19th, the drop-dead date. 12 Period.
13 IGWA is told at that time you better have water. 13 The reason | think he issued that strong
14 So the next important decision | think is 14 decision is we spent a whole year of jacking around
15 really the crux of the whole thing is that the 15 with mitigation plans. So | think it became very
16 department issued its decision on the so-called Morris 16 frustrating for the department to hear these mitigation
17 exchange credit on November 21st, and under the first 17 plans, some of which were real, some of which were
18 mitigation plan IGWA was able to keep pumping because |18 fantasy, before we got to this point.
19 of that credit, but their credit was recalculated. And 19 Now at the hearing, | believe on the fourth
20 the department concluded that Rangen or IGWA ran out of |20 mitigation plan, the director made some comments, some
21 their credit as of October 2nd. 21 additional comments that said, IGWA, I'm telling you
22 What he did, Judge, is he said Rangen ran 22 I'm going to curtail you on January 19th. Come hell or
23 out of -- or IGWA, you ran out of your credit 23 high water, I'm doing it. So he did.
24 October 1st. Rangen was out of water as of October 2nd. |24 Now, Judge, you haven't been part of the
25 So what he did was, he said, You know, it's against my 25 two and a half week trial that we had, all the pretrial

41

42

Page 39 to 42 of 64

12 of 19 sheets



1 motions that we had, all the mitigation plan hearings 1 The second issue is: Did the director err
2 that we had. You haven't heard all the evidence that 2 in not granting the stay? There's an IDAPA rule which
3 the director heard, but he heard enough to say, I'm not 3 says the director may or may not grant a stay. Period.
4 doing this any more, because you know what? The prior 4 So he elected not to. Again, Judge, he's the one who
5 appropriation doctrine does mean something. It does. 5 sat through every single hearing that we sat through.
6 It's harsh. | think Judge Wood said it 6 He's heard IGWA's whining, incessant complaining for
7 best. It's draconian, but there are winners and there 7 too long.
8 arelosers. And it's time that someone in the state 8 He understands, based on the law, the
9 of Idaho, | think the court is the best one to do it, 9 constitution, that the one who's truly injured is
10 s to say it's real. I'm not going to be jacked 10 Rangen. We've been injured for 50 years, probably,
11 around by the politicians. I'm going to enforce the 11 since our rights have diminished slowly year after year
12 constitution of the state of Idaho. The time to do 12 because of ground water pumping. We are the ones who
13 thatis now. 13 suffer. There was a finding of material injury a year
14 Now I'm going to go to the bare law, | 14 ago.
15 suppose, is where | should have started this thing. 15 Now, Judge, it's almost like when you have
16 The bare law in my book is, is IGWA likely to prevail 16 a child who misbehaves. At some point in time you've
17 on the petition for review which they filed? 1 think, 17 got to put your foot down and say enough is enough.
18 really, that's the only issue before the Court on the 18 We've suffered through four stays. Time to stop, Judge.
19 stay. 19 Time has run out. And that's what the director decided.
20 So the two issues are: Did the director 20 He heard it all, and he's heard enough.
21 err not amending the fourth mitigation plan? That's 21 Is the prior appropriation doctrine real or
22 one. And there's an IDAPA rule that says if the order 22 isitfake? Are courts going to stand up for senior
23 is on appeal, he can't change it. So within the scope 23 users' rights or not? That's what this case is about,
24 of review of 67-5279, Judge, how are you going to 24 and this may be the biggest day of the prior
25 change that decision? You can't. No grounds. 25 appropriation doctrine and the constitution of the
43 44
1 state of Idaho in our 100-plus year history. The time 1 matter. That didn't matter.
2 is now. We've heard enough. We've been stayed enough. | 2 So, you know, Judge, | don't think that you
3 And why would this Court exercise its 3 were hired to be the second director of the Department
4 discretion to stay when the department didn't? Do you 4 of Water Resources. You're a court of law and,
5 honestly think that decision was wrong? Can you sit 5 primarily, in these kind of cases on judicial review,
6 there and say that, based on this evidence? No. Time 6 you're here to determine whether the agency erred under
7 has come today. 7 5279.
8 If the Court has any questions, | would be 8 So if you look at all of those factors,
9 happy to answer. 9 Judge, can you say that the decision was wrong? No, you
10 THE COURT: | can appreciate Rangen's 10 can't. It was an exercise of discretion.
11 frustration, but, | mean, this isn't a situation where 1 | think the Court, you can appreciate that
12 the pipeline is still in the planning stages or on the 12 every discretionary call the trial court makes, the
13 drafting room floor. It's, you know, if you accept 13 higher court will say, was the decision based on
14 IGWA's word for it that it's going to be ready by 14 discretion? Yes. Did the trial court recognize its
15 February 7th, what is to be gained by three weeks of 15 discretion? Yes. And if so, the appellate court has
16 curtailment, or less than three weeks of curtailment 16 no authority to reverse you. So why are you treating
17 for Rangen if there's going to be little or no benefit 17 the director any differently?
18 to the spring? 18 THE COURT: Well, there is a rule, Civil
19 MR. HAEMMERLE: | don't think that you're 19 Procedure 84(m) and an administrative statute that
20 looking at it all correctly, Judge. You have to 20 allows the District Court to stay the order of the
21 understand that the finding of material injury was one 21 director.
22 year ago. We have been injured. There was a finding 22 MR. HAEMMERLE: | think, though, Judge, you
23 of material injury that they caused it a year ago. The 23 would have to say and find, was he out of line in not
24 Court - or the director has heard all the evidence, 24 granting the stay in any way? Can you say that? He
25 and he decided that in his own estimation that didn't 25 certainly had the authority to do it. He's heard
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1 everything that there is to hear. And he's the one, 1 He had to sit through this process daily, and he's the
2 Judge, who found that their credits ran out October 1st, 2 one that decided enough was enough.
3 and he gave them 60 additional days, and he said you 3 So having sat through this on a daily basis,
4 Dbetter have the water on January 19th. 4 why is this Court in a better position to grant the
5 Are we ever going to curtail in the state 5 stay? Why are you and your decision, why are you better
6 of ldaho? And let's face it, Judge, if it's two weeks, 6 placed to make that decision? You're not, in all due
7 do you think the Department of Water Resources is going 7 respect. It's not the proper province of the Court to
8 torun out and start curtailing people? They made the 8 reverse discretionary calls. Enough.
9 decision. Letthem deal with it. 9 Judge, if you feel you have the free will
10 | think it's entirely wrong for a court of 10 and the authority to second-guess agencies, you're
11 law to exercise its discretion to say, you, agency, in 11 going to get a lot more of this in the future. So |
12 exercising your discretion, were wrong. No way. It 12 suggest you shouldn't micromanage. You should respect
13 doesn't work like that. 13 the decision of the agency and find like we do. We're
14 So, let's stop the fakery of conjunctive 14 tired of it. We're tired of appearing like this,
15 management. Let's determine that it's real, and let's 15 begging for someone to do something.
16 recognize the rights of the senior for once. There has 16 Does the Court have any other questions?
17 never been curtailment, Judge. 17 THE COURT: No, I don't.
18 THE COURT: Yeah, but there has been mitigation. 18 Mr. Baxter.
19 MR. HAEMMERLE: No. Their mitigation ran out 19 MR. BAXTER: Yes, Your Honor.
20 months ago. 20 First, | would like to say that as to the
21 THE COURT: You're talking about the state of 21 motion in case number 2014-4970, the department does
22 |daho. This isn't the only delivery call that | deal 22 take no position with regards to the request for stay
23  with. 23 there because | think appropriately the issue has been
24 MR. HAEMMERLE: Yeah. And that director heard 24 framed there. | think correctly the analysis is laid
25 everything he heard. He heard a lot more than you did. 25 out there for the Court to determine whether in its own
47 48
1 consideration it believes that there's justification 1 his discretion; and, third, then reach its own decision
2 for a stay in that particular matter. 2 through an exercise of reason.
3 Now, it's different, the department takes a 3 In this case the director specifically did
4 different position with regards to the case of 2015-237 4 identify that this is one of discretion, and he
5 |believe is the case number of the most recently filed 5 considered the request by IGWA, as he pointed out, that
6 case. Because | think contrary to what IGWA argues here 6 there had been enough, approximately seven months for
7 today, they are asking the Court to make a decision up 7 IGWA to come in and implement the mitigation in this
8 front as to whether or not the director acted within 8 proceeding. Given that IGWA had so much time to come up
9 his discretion in denying the appeal. 9 with a solution to mitigate, the director declined to
10 I think it's an important distinction here. 10 grant the extension of time.
11 In one case they're asking the Court to make an 1 So, in this circumstance, the director
12 independent decision, and in the other case they're 12 acted within the limits of its discretion and reached
13 asking the judge to reverse the director's decision as 13 his decision within an exercise of reason. So IGWA's
14 to that. | think in that case the analysis as laid out 14 attempt to link in and challenge that decision itself
15 in our briefing there, Your Honor, is the correct one. 15 and ask the Court to overturn that specific decision,
16 In that case IGWA argues that the director 16 | would distinguish from a request that they're asking
17 abused his discretion when he denied the motion to stay 17 you to make your own independent decision under a
18 curtailment. Idaho courts are clear that a decision to 18 different standard.
19 grant or deny a stay is discretionary. 19 Now | would also point out that in its
20 As the Supreme Court stated in the Clear 20 opening today here, IGWA raised a new argument that
21 Foods case, that when the court is trying to determine 21 they did not address in the briefing about the status
22 whether the director acted within his role, the court 22 of the remand proceeding in the underlying delivery call
23 must determine whether, first, the agency perceived the 23 case. They seemed to suggest that the director cannot
24 issue in question is discretionary, the first test; 24 implement a curtailment order pending that remand
25 whether the director acted within the outer limits of 25 proceeding. | think it's helpful to go back and take a
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1 look at what the Court did do in that case. 1 request for stay under the Rules of Civil Procedure and
2 The District Court did remand back to the 2 under the rules of the APA, and disagree that you need
3 director the issue of curtailment of those water users 3 to somehow reach a conclusion that the director erred
4 east of the Great Rift, finding that the director cannot 4 or was out of line in reaching his decisions. Again, |
5 limit curtailment east of the Great Rift based upon the 5 think the Court can issue and reach that decision on an
6 justifications laid out in the order. 6 independent exercise of its own determination of the
7 | think it's important to highlight what 7 request for stay.
8 the Court did not do. The Court did not reverse the 8 Thank you, Your Honor.
9 director's determination as to curtailment as to those 9 THE COURT: Thank you, Mr. Baxter.
10 water users west of the Great Rift, and the Court did 10 Mr. Budge.
11 not stay implementation of that order. So from the 1 MR. BUDGE: Thank you, Your Honor.
12 director's standpoint, it is appropriate to move 12 Counsel for Rangen has certainly taken some
13 forward with curtailment of those water users west of 13 liberties in quoting the director. | didn't see any of
14 the Great Rift. 14 those quotes in their brief, and | was at every one of
15 Now | don't want to leave the Court with 15 those hearings. | never heard the DIRECTOR say, "I'm
16 the impression that things are not happening on remand. 16 curtailing come hell or high water. That's the last
17 You might get that impression from counsel for IGWA. 17 chance. Never again."
18 The matter is set for status conference on Tuesday of 18 We certainly understood January 19th was
19 next week, and the director plans to move forward with 19 the date, and we've been doing everything we can to
20 that status conference and discuss with the parties how 20 meet that day, but | do take exception to some of the
21 to move forward in the proceeding. So the director is 21 representations that were made.
22 actively implementing the remand proceeding that is 22 Now let me talk about this argument about
23 required by the District Court. 23 whether conjunctive management is real because this has
24 So, | guess in closing, Your Honor, | guess 24 been a theme of Rangen for the last year. They say
25 the department does agree that the Court can consider a 25 this in every hearing. Conjunctive management is fake.
51 52
1 It's notreal. It doesn't mean anything. And to our 1 this year, but what we've had to do is scratch and claw
2 clients who have spent almost ten years dealing with 2 to get a mitigation plan approved, to get water right
3 delivery calls, curtailment notices, mitigation, and 3 transfers approved, to get new permits approved because
4 done everything they can this year, it's extremely 4 Rangen opposes every effort we make to give them water.
5 offensive. 5 And they use water from Billingsley Creek
6 What makes it even worse is the curtailment 6 so the director says, Rangen, we're not going to
7 order that was issued almost a year ago had two 7 enforce the curtailment against you on Billingsley
8 curtailments. It ordered curtailment of junior ground 8 Creek, go ahead and use it. So for 11 months Rangen
9 water rights, and it said Rangen does not have a valid 9 uses 10 cfs from Billingsley Creek, and then they come
10 water right from Billingsley Creek. Two days later, a 10 in here and say prior appropriation is unjust. It
11 notice of violation and a cease and desist order came 11 doesn't exist. The juniors are always let off the hook.
12 out from the department that told Rangen, you cannot 12  Well, that January curtailment order was only applied
13 use water from Billingsley Creek. 13 one way. It was enforced against junior ground water
14 We proposed, director, allow Rangen to use 14 users. It's not for one day been enforced against
15 water from Billingsley Creek. That's 10 cfs there. 15 Rangen. If you want to talk equity, that is completely
16 Our obligation is 3.4. Allow Rangen to do that so we 16 inequitable.
17 have some time to get a mitigation plan in place. 17 We've been working like dogs to develop
18 Rangen opposed that. They were more interested in 3.4 18 mitigation plans, spending all kinds of money, jumping
19 cfs of mitigation than 10 cfs from Billingsley Creek. 19 through moving hoops with different mitigation
20 The prior appropriation doctrine is about 20 obligations to meet this deadline, while Rangen gets a
21 water. Rangen's case has never been about water. 21 free pass. And we're here asking for two weeks, and to
22 |t's been about curtailment, and that's what it's about 22 avoid curtailment that will make no difference. They!'l
23 today. They don't want water. If they wanted water, 23 get no water from curtailment.
24 we would have had water before we ever went to the 24 | don't want to be the department person
25 first hearing, or we would have had water much sooner 25 who's out there telling people they're curtailed who
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1 know curtailment will not make a lick of difference to 1 changed, then he has authority to amend his order as
2 Rangen. There will be no benefit. 2 circumstances changed, and circumstances changed.
3 Now when you look at the director's 3 The other factor is whether he erred in
4 decision -- and | appreciate the director is as 4 denying the stay. As | mentioned, the director said,
5 frustrated as we are that we didn't meet the January 5 [I've given you seven months. I'm not giving you any
6 19th date, and I think that weighed heavily on the 6 more. The criteria that govern his decision are the
7 director's mind, as it did ours. And | understand the 7 equities, the same ones we discussed today. Those
8 director is upset that we didn't meet that date. He 8 criteria are not even mentioned in his order. They're
9 was no more upset than we were, but we can't fix that 9 notdiscussed. So if there was a reasoned basis for
10 right now. All we can do is finish our project. 10 applying those criteria, we don't know what those are.
1 | do think that the Court has plenty of 1 We think the Court is going to rule in our
12 reasons to find the director erred. The director made 12 favor on that appeal. The reality is the Court's
13 two decisions. First, he said you can't use the pipe 13 decision today is not to make that ruling. You're not
14 that's in place because | don't think | have authority 14 deciding the merits of our appeal. You're simply
15 to amend my order. We've got a pipe that's there and 15 deciding if whether a stay is equitable under the
16 ready to pump water. It was ready to go Saturday. As 16 circumstances.
17 far as | know, it's there today; although, | haven't 17 And it boils down to this: Curtailment is
18 asked the engineer that today. And the director said 18 going to be devastating. Livestock with no water.
19 he has no authority to amend his curtailment order. 19 Dairies, no milk. Food producers, no supply. People
20 Well, he has amended his curtailment order twice 20 who live in apartment complexes, no water. Fire
21 already. So we don't understand how in two other cases 21 hydrants, no water for two weeks, for no benefit.
22 he can amend his curtailment order, and this time he 22 If Rangen wanted water, they would be
23 can't. We don't understand that. 23 making a deal with us to deliver them more than is
24 You've got to apply the law equally. If he 24 required under the mitigation order, and we would
25 has authority to amend his order as circumstances 25 (gladly do that, but they don't want water. They want
55 56
1 curtailment. The prior appropriation doctrine is about 1 So at the very end when we're talking about
2 water. 2 delivery of water, those kinds of things, the director
3 The equities could not be any more 3 said at the very end of the transcript, and I'll quote,
4 compelling, and so we would again ask the Court to 4 "And so what I've done is I've allowed the seniors to
5 grant our stay until the 7th of February, and we're 5 be injured without assurance that something absolutely
6 confident we'll have it done. If we don't, we don't 6 will be in place. And | can't do that. | don't see how
7 anticipate being back. 7 | could do that. | need to address the material injury
8 Thank you. 8 that's occurring in the time of injury. And that's what
9 MR. HAEMMERLE: May | have two or three minutes, | 9 | see coming down in court decisions, and | need to
10 Judge? 10 adhere to it and protect the seniors.
1 THE COURT: Go ahead. 1 "So | guess | want to emphasize again, |
12 MR. HAEMMERLE: Judge, again, the equities have |12 view the January 19th as a drop-dead deadline, and
13 run out a long time ago. | advised the process that we 13 April 1st as a drop-dead deadline. And the subsequent
14 went through. We had a hearing in May of 2013. The 14 benchmarks as well.
15 director took one whole irrigation season to issue his 15 "Okay. We'll close the record. Thanks for
16 decision, and took another irrigation season to finally 16 coming."
17 arrive at the January 19th date. 17 So, again, Judge, the director heard it
18 I must admit | probably took some liberties 18 all. And on what planet would a court ever grant a
19 with what the director said, but not too much. If you 19 stay on any court proceeding at all if there wasn't any
20 look at Exhibit 2 of Mr. May's affidavit, at the very 20 likelihood of prevailing on the substantive issues?
21 conclusions of hearing the, | believe it was the fourth 21 So how are they going to prevail on the
22 mitigation plan, wherein the date to provide water was 22 failure to amend? The rule says if it's on appeal, |
23 established and all the other criteria, for example, a 23 can'tdo that. How are they ever going to prevail on a
24 new pipe and those things were decided, IGWA didn't 24 discretionary call when the director says I've heard it
25 file any appeal of anything. 25 all, I'm not doing it? So, how are they going to win
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1 thatissue? 1 We would simply ask the Court to use its
2 | think Mr. Baxter stated the test better 2 Dbest judgment, under the circumstances that are
3 than anyone has said. Was it an exercise of discretion? 3 presented before it today, in making its decision.
4 Did he recognize it? Did he act within the bounds of 4 Thank you.
5 his discretion? Yes, he did. 5 THE COURT: Okay then. Well, obviously, this
6 So why would this Court say something 6 is something where the Court can't take under advisement
7 different? Why would you? It just puts you in a 7 and issue a written opinion because of the exigencies
8 position of second-guessing the director endlessly, and 8 of what's going on. So, let me take a recess, and I'll
9 these parties will be back here in droves doing this 9 come back out and make a ruling.
10 same thing. 10 (Court recessed and reconvened.)
1 So the director has heard it all. He made 1 THE COURT: Be seated, please.
12 his decision, and he expected that date to happen. 12 All right. In this case the director
13 Thank you. 13 approved IGWA's mitigation plan subject to a firm
14 THE COURT: Mr. Budge, I'll give you the last 14 deadline. The logistics for providing the mitigation
15 word. 15 water in this case obviously are far more complex than
16 MR. BUDGE: | would simply point out that in the 16 the situation that we dealt with such as in the Surface
17 American Falls Reservoir District No. 2 decision that's 17 Water Coalition call where storage water can be leased
18 frequently cited, it was the case that analyzed whether 18 and delivered to the injured senior. In this case
19 the conjunctive management rules are facially 19 we're dealing with water quality issues and delivery
20 constitutional, the court pointed out the important 20 issues via pipeline.
21 role that judges play in providing oversight of 21 This is not a situation, where despite
22 agencies. It's a bit offensive that Mr. Haemmerle would 22 approval of the mitigation plan, there was no
23 say courts should not exercise that responsibility. 23 possibility that the pipeline would be completed by the
24 That they should rubber stamp everything any agency ever |24 ordered deadline. Nor, as | stated earlier, is it a
25 does. 25 situation where the pipeline is still in its early
59 60
1 stages of development or on the planning room floor. | 1 pipeline is not delivering wet water to Rangen by
2 mean, IGWA has been in good faith constructing the 2 February 7th, then the realized benefits of curtailment
3 pipeline and, in fact, the pipeline was complete until 3 are delayed further and out-of-priority pumping exists.
4 they had discovered right before the deadline that a 4 The impacts of ground water pumping took a
5 section of the pipe did not comply with the director's 5 long time to be realized, and it will take a long time
6 order requiring the use of new pipe. 6 to be corrected if administration is through curtailment
7 But all of that being said, you know, good 7 as opposed to mitigation. Thus, any delays in
8 faith and herculean efforts to meet the deadline are 8 curtailment continue to delay the increase of spring
9 alone not enough to disregard the injury to the senior 9 flows to which Rangen is entitled to under its water
10 right, nor is the potential impact to junior users. 10 rights.
11 However, the Court has to reasonably and objectively 11 IGWA has represented to the Court that the
12 ook at the impact that the additional delay and 12 pipeline can be completed to the director's
13 curtailment of 19 days would have on Rangen's water 13 specifications and delivering wet water to Rangen by
14 rights if the pipeline is completed and delivering 14 February 7th. Therefore, I'm going to take IGWA at its
15 water by February 7th. 15 word that the pipeline will be delivering wet water to
16 The majority of the impact to Rangen's 16 Rangen on or before February 7th, 2015.
17 rights results from irrigation pumping. | believe the 17 So, | will rule as follows, and pursuant to
18 curtailment order calls for the curtailment of 157,000 18 Idaho Rule of Civil Procedure 84(m) and Idaho Code
19 acres, but irrigation pumping isn't taking place at 19 67-5274, and in the exercise of the Court's independent
20 this time and will not begin prior to February 7th. The 20 discretion under those rules and for the reasons | just
21 curtailment of stock water, commercial, and industrial 21 stated, | will grant the stay until February 7th, but
22 rights for a 19-day period, pending the completion of 22 |I'm also going to order that the pipeline be completed
23 the pipeline, is likely to produce little or any 23 and delivering wet water by that date. I'm also going
24 measurable benefit to Rangen's rights. 24 to order that IGWA provide water for the 7.81 cfs of
25 The flip side to that, of course, is if the 25 water to make up for the 19-day delay.
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I'll hold you to your word, Mr. Budge, that
not only will it be completed, but that you will not be

back in here, at least in this matter.
With that, anything further?
(No responses.)

THE COURT: We'll be adjourned. | will issue a

written order to that effect.
Thanks, Counsel.
(Court recessed.)
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DEPARTMENT OF
WATER RESOURCE

WATER SUPPLY BANK LEASE CONTRACT

This Lease Contract ("Lease") is effective January 1, 2015, between the |daho Water Resource Board
("Board"), and

Lessor: SEAPAC OF IDAHO
PO BOX 546

BUHL ID 83316
208-837-6541

RECITALS

The Board is authorized under chapter 17, title 42, Idaho Code to operate a water supply bank and to
contract with lessors to act as an intermediary in facilitating the rental of water.

The Lessor has filed a completed application to lease water rights described below into the Water
Supply Bank on forms supplied by the Idaho Department of Water Resources.

The Director of the ldaho Department of Water Resources has reviewed the application for

compliance with the Water Supply Bank rules and has approved the Lease subject to conditions listed
below.

NOW, THEREFORE, in consideration of the mutual covenants and contracts herein contained, and other

good and valuable consideration, the receipt of which is hereby acknowledged, the parties hereto agree
as follows:

1. WATER RIGHTS: The Lessor shall lease and the Board shall accept into the Bank the
Applicant's water rights described as follows:

Summary of Water Rights or Portions Leased to the Bank

Water Right Lease Rate Lease Volume  Acre Limit Total Leased Acres
36-7072 5.5 CFS Not Stated N/A N/A

Combined Lease Totals: 5.5 CFS Not Stated N/A N/A

The water rights described herein shall be available for rental from the Bank as follows:
Authorized Period of Use under Lease: 01/01 to 12/31

COMPENSATION: The Lessor shall accept and the Board shall pay compensation
determined by the amount of water rented under the following rental rate during such times
as the water is rented from the Bank over the term of this Lease.

Minimum Payment Acceptable: Current Rental Rate

TERM OF LEASE: This Lease shall take effect when both parties have signed it and shall
continue in effect until December 31, 2016.

WATER SUPPLY BANK CONDITIONS OF ACCEPTANCE: The Lessor shall abide by all
terms and conditions contained in the Water Supply Bank Conditions of Acceptance,
attached hereto as “Attachment A" and incorporated herein by this reference.

DUPLICATE ORIGINAL: This Lease Is executed in duplicate. Each of the documents with
an original signature of each party shall be an original.
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IN WITNESS WHEREOF, the parties have executed this Contract on the date following their respective
slgnatures.

SEAPAC OF IDAHO
PO BOX 546
BUHL ID 83316

Date / /L{ //>/
S
Title

IDAHO WATER RESOURCE BOARD
322 East Front Street

P.O. Box 83720

Boise, ID 83720-0098

By _dis _ Date S lols
Brian Patton, Acting Administrator [

Idaho Water Resource Board Q‘o
Lease approved by IDWR (\ 141 Date \ l / ZO ’S
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ATTACHMENT A
WATER RIGHT NO. 36-7072
WATER SUPPLY BANK CONDITIONS OF ACCEPTANCE

The water right or portion thereof leased to the bank is described as follows:

Lessor: SEAPAC OF IDAHO
PO BOX 546
BUHL ID 83316
208-837-6541

Priority Date: 09/05/1969

Source: THOUSAND SPRINGS Tributary to: SNAKE RIVER

BENEFICIAL USE From To Diversion Rate Volume
FISH PROPAGATION 01/01 to 12/31 5.5 CFS Not Stated
Total: 5.5 CFS Not Stated

LOCATION OF POINT(S) OF DIVERSION:
SPRINGS SEYSEVSEV Sec.6 Twp 08S Rge 14E GOODING County

TWO POINTS OF DIVERSION LOCATED IN T08S, R14E, S06, LOT 8 SESESE
PLACE OF USE TO BE IDLED UNDER THIS LEASE: FISH PROPAGATION

NE : NW Sw
Twp|Rge | Sec I RETRw [ SW | SE | NE [NW | SW| SE | NE [NW | SW] SE

08S|14E| 5 H

08S|{14E{ 6

08S (14E| 8

Total Acres:

ADDITIONAL CONDITIONS OF ACCEPTANCE
The water rights referenced above will be rented from the bank at the current rental rate.

There is no rental payment to the lessor of the water right if the right or a part thereof is not rented
from the bank.

While a right is in the bank, the lessor may not use the right without approval of the Department even
if the right is not rented from the bank. Any violation of the terms of this lease may result in
enforcement procedures pursuant to Idaho Code § 42-351 for illegal diversion and use of water and
may include civil penalties pursuant to ldaho Code § 42-1701B.

A right accepted into the bank stays in the bank until the Board releases it, the lease term expires, or
upon request from the lessor to change the term of the lease, provided the Board approves the

release. Unless approved by the Department, leased rights may not be immediately available for
release.

While a water right is in the bank, forfeiture provisions are stayed.

Rental of water under this right is subject to the limitations and conditions of approval of the water
right.
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Failure of the right holder to comply with the conditlons of acceptance is cause for the Director to
rescind acceptance of the lease.

Acceptance of a right into the bank does not, in itself, confirm the validity of the right or any elements
of the water right, or Improve the status of the right including the notion of resumption of use. It does
not preclude the opportunity for review of the validity of this water right in any other Department
application process.

In accordance with [daho Code §§ 42-248 and 42-1409(6), all owners of water rights are required to
notify the Department of any changes in mailing address or change In ownership of all or part of a
water right. Notice must be provided within 120 days of the change.

. If a water right leased into the Water Supply Bank is sold or conveyed during the lease term, and if
the leased right was rented, the rental proceeds will be disbursed in the following manner regardless
of any arrangements between the buyer(s) and seller(s) to the contrary:

a. Rental payments will go to the lessor(s) of record at the beginning of the rental season.

b. Ifachange in ownership is processed by the Department during a rental season, rental
payment wlll be made to the person or entity who Is the lessor of record at the beginning of
that rental season.

c. New lessor(s) of record will recelve payment after the following rental season.

. The water right(s) is leased to the bank subject to all prior water rights and shall be administered in
accordance with Idaho law and applicable rules of the Department of Water Resources.

. The unleased portion of this right and water right 36-8356 are limited to a combined diversion rate of
142.7 cfs.

. Fish propagation is for a commercial hatchery.
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RECEIVED
DEC 15 201

STATE OF IDAHO DEPARTM%SR%Z "
WATER RESOURCE BOARD WATER RES!

WATER SUPPLY BANK LEASE OR SALE
APPLICATION CHECKLIST

Form 42-1761-1 1/14

An application to lease or sell a water right into the Water Supply Bank must be prepared in accordance with the
minimum requirements listed below to be acceptable for processing by the Department. Use this checklist to ensure all
necessary documentation has been provided. This checklist is part of the lease application and must be included with the
lease application. Incomplete applications will be returned to applicants for completion.

Designated Applicant _SeaPac of Idaho Water Right No. 36-7072
One water right per application

All items must be checked as either Attached (Yes) or Not Applicable (N/A)
YES

Y] Completed Water Supply Bank Lease or Sale Application Checklist (this form).
Completed Application to Sell or Lease a Water Right to the Water Supply Bank (pages 2-3).

[/] Application filing fee of $250.00. If you are submitting more than one lease application and the water
rights have a common place of use, or common diversion rate, or common diversion volume, the
combined maximum fee is $500.00.

Attachment N/A YES

1A O Contact information for all owners of the water right that is being leased or sold on this application.
1B An Internal Revenue Service (IRS) Form W-9 for the Designated Applicant.

1€ [0 Notice of Change in Water Right Ownership form (accessible from www.idwr.idaho.gov).
1D O Written consent from irrigation district or water delivery company.
1E O Contact information for an authorized representative and documentary proof they are authorized to
represent the Designated Applicant on this application. If the Designated Applicant is a business,
partnership, municipality, organization or association, include documents identifying officers
authorized to sign or act on behalf of the entity.
2 O Description of a water right portion offered to the Water Supply Bank.
3D [C] Evidence demonstrating that a water right has not been lost through abandonment or forfeiture
pursuant to Section 42-222(2), 1daho Code.
4 A map that clearly outlines the specific location where irrigated acres will be dried up, or where a
beneficial use of water will be suspended. If you don’t already have a detailed map, you can create
one using IDWR’s online General Mapping Tool (http://maps.idwe.idaho.gov/mapall/) to locate a
water right place of use or point of diversion.
Department Use Only

Fee Amount § )1/0 28 Received By: C% Date Received: 12 ] ,5 /7'.( Receipt # coci%c(:j
W9 received? Yes m No[J (Route W-9 to Fiscal) Name on W-9: ng A, pﬂp @“‘. ]d o J:! C
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Robyn M. Brody (ISB No. 5678)
Brody Law Office, PLLC

P.O. Box 554

Rupert, ID 83350

Telephone: (208) 420-4573
Facsimile: (208)260-5482
rbrody(@cableone.net
robynbrody@hotmail.com

Fritz X. Haemmerle (ISB No. 3862)
Haemmerle & Haemmerle, PLLC
P.O. Box 1800

Hailey, ID 83333

Telephone: (208) 578-0520
Facsimile: (208) 578-0564
fxh@haemlaw.com

Attorneys for Rangen, Inc.

J. Justin May (ISB No. 5818)
May, Browning & May

1419 W. Washington

Boise, Idaho 83702
Telephone: (208) 429-0905
Facsimile: (208) 342-7278
jmay{maybrowning.com
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WAT?ARTMENT

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF THE FOURTH
MITIGATION PLAN FILED BY THE
IDAHO GROUND WATER
APPROPRIATORS FOR THE
DISTRIBUTION OF WATER TO
WATER RIGHT NOS. 36-02551 & 36-
07694 IN THE NAME OF RANGEN,
INC.

“MAGIC SPRINGS PROJECT”

[
|
]

Docket No. CM-MP-2014-006

RANGEN, INC.’S AMENDED
NOTICE OF ACCEPTANCE OF
DELIVERY OF WATER UNDER
IGWA’S FOURTH MITIGATION
PLAN

WHEREAS, on October 29, 2014, the Director of the Idaho Department of Water

Resources (“Director”) issued an Order Approving IGWA's Fourth Mitigation Plan (“Order”);

WHEREAS, the Order conditionally approved IGWA’s Fourth Mitigation Plan subject to

approval of IGWA’s September 10, 2014 Application for Transfer of Water Right to add the

Rangen Facility as a new place of use for up to 10 cfs from water right number 36-7072 or an

RANGEN, INC’S AMENDED NOTICE OF ACCEPTANCE OF DELIVERY OF WATER UNDER IGWA’S

FOURTH MITIGATION PLAN - |



authorized lease through the water supply bank. Approval is also conditioned upon all necessary
agreements or options contracts being reduced to final written agreements. (Order, p.20-21); and

WHEREAS, the Director ordered IGWA to deliver Magic Springs water to Rangen no
later than January 19, 2015 (Order, p.21);

WHEREAS, over Rangen’s objection to IGWA’s Fourth Mitigation Plan, the Director
ordered Rangen to accept this water and allow construction on its land related to placement of
the delivery pipe, and if not accepted, IGWA’s mitigation obligation would be suspended
(Order, p. 21);

NOW THEREFORE, RANGEN HEREBY PROVIDES NOTICE that Rangen, Inc. will
comply with the Director’s Order and accept the water to be delivered under the Fourth
Mitigation Plan and allow construction of the pipeline on its land. By delivering this Notice,
Rangen does not waive any right to seek judicial review of the Order. Rangen also does not
waive any cause of action it may have against IGWA, its Districts, the Department, or the State
of Idaho including, but not limited to, compensation for the condemnation of its real property,
damages resulting from the implementation of the Mitigation Plan such as fish loss or the
introduction of disease, pathogens, parasites, or other organisms harmful to Rangen’s operation,
or damages resulting from the failure to deliver water for any reason whatsoever. Rangen also

reserves the right to reject the water in the event it determines the delivery of water is causing

harm to Rangen’s operation.

DATED this 6th day of November, 2014.

MAY, BROWNING & MAY

J. Justin My/

RANGEN, INC’S AMENDED NOTICE OF ACCEPTANCE OF DELIVERY OF WATER UNDER IGWA’S
FOURTH MITIGATION PLAN -2




CERTIFICATE OF SERVICE

The undersigned, a resident attorney of the State of Idaho, hereby certifies that on the 6th
day of November, 2014, I caused a true and correct copy of the foregoing document to be served
using the method indicated upon the following:

Director Gary Spackman Hand Delivery &
Idaho Department of Water Resources U.S. Mail 0
P.O. Box 83720 Facsimile o
Boise, ID 83720-0098 Federal Express o
Deborah.Gibson@idwr.idaho.gov E-Mail E/
Garrick Baxter Hand Delivery o
Idaho Department of Water Resources U.S. Mail o
P.O. Box 83720 Facsimile o
Boise, Idaho 83720-0098 Federal Express O
garrick baxter@idwr.idaho.gov E-Mail i
kimi.white@idwr.idaho.gov
emmi.blades@idwr.idaho.gov
Randall C. Budge Hand Delivery o
Thomas J. Budge U.S. Mail ]
RACINE, OLSON, NYE, BUDGE & BAILEY, Facsimile O
CHARTERED Federal Express o
P.O. Box 1391 E-Mail p
Pocatello, ID 83204-1391
rcb@racinelaw.net
tib@racinelaw.net
bjh@racinelaw.net
Kathy McKenzie Hand Delivery 0o
P.O. Box 109 U.S. Mail o
Hagerman, ID 83332 Facsimile o
knbmac@q.com Federal Express O
E-Mail o

m g —
J. Justin MV

RANGEN, INC’S AMENDED NOTICE OF ACCEPTANCE OF DELIVERY OF WATER UNDER IGWA’S
FOURTH MITIGATION PLAN -3
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STATE OF IDAHO
WATER RESOURCE BOARD

APPLICATION TO SELL OR LEASE A WATER RIGHT
TO THE WATER SUPPLY BANK

1. CONTACT INFORMATION

A. An application to sell or lease a water right to the Water Supply Bank must be completed by a Designated Applicant who is a
recognized owner of the water right being sold or leased to the Water Supply Bank. If there are additional owners recorded for
the property to which the water right is appurtenant, those individuals must authorize the Designated Applicant to represent
them on this application by completing and signing Attachment 1A of this application package.

Designated Applicant SeaPac of Idaho Email Address Seapac@seapacofidaho.com
Mailing Address PO Box 546, Buhl, ID 83316 Phone Number 208.837.6541

The Designated Applicant is the sole owner of the water right being sold or leased to the Water Supply Bank.
OR

[[] The Designated Applicant is representing additional water right holders who have completed Attachment 1A.
B. Has the designated applicant completed an IRS Form W-9 (Attachment 1B)? Yes No [

C. Are all applicants on this form listed in IDWR’s records as the current owners of the water right? Yes No [}
If no, attach a Notice of Change in Water Right Ownership form along with the required documentation and fee (Attachment 1C).

D. Is the diversion works or system owned or managed by an irrigation district or water delivery company? Yes[] No
If yes, pravide written consent from the company, corporation or irrigation district authorizing the proposed sale or lease (Attachment 1D).

E. Is this application being completed by an authorized representative of the Designated Applicant? Yes[] No
If yes, representalives (includes employees of Designated Applicant companies) must complete this section and submit documentary proof
of their authority to represent the Designated Applicant (Attachment 1E).

Name of Representative I homas J. Budge Organization IGWA
Professional Title Email Address fcb@racinelaw.net
Mailing Address P- O- Box 1391, Pocatello, Idaho 83204-1391 Phone Number 208-232-6101

Send all correspondence for this application to the representative and not to the Designated Applicant.
OR

[(] Send original correspondence to the Designated Applicant and copies to the representative.

2. DESCRIPTION OF WATER RIGHT OFFERED TO THE BANK
Water Right Number 36-7072 [JThe full water right is being offered to the Bank.
OR

[Z] A part of the water right is being offered to the Bank.
(If a portion of a water right is being olfered, complete Attachment 2)

3. GENERAL INFORMATION

A. Please provide a description of the current water diversion system.
Pump and pipe system currently being installed to delivery water from the Magic Springs Fish Hatchery own by

SeaPac to the Rangen Fish Hatchery on Billingsley Creek.

B. Describe any other water rights used for the same purpose at the same place of use as the water right being offered to the Bank.
SeaPac water right no. 36-8356

Page 2
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C. Wil the present place of use continue to receive water from any other source? Yes No[]
If yes, describe. Magic Springs, under water right no. 36-8356 and the remaining portion of 36-7072 that is not being
leased into the Bank.

D. Has any portion of this water right undergone a period of five or more consecutive years of non-use? Yes[] No
If yes, describe and attach Watermaster records or other evidence to demonstrate that the water right has not been lost through

abandonment or forfeiture pursuant to Section 42-222(2), Idaho Code.

E. Is this water right involved in any other IDWR process such as an application for transfer or a mitigation plan? Yes No [J
If yes, describe JGYWA's 4th Mitigation Plan; Application for Transfer No.79560.

4. SALE/LEASE AGREEMENT

A. Is the water right, or portion thereof, offered to the 1daho Water Resource Board (IWRB) for sale [ ] or lease [/]?

If lease, for a period from 11915 to 1/19/16* (maximum lease period § years).
{Month Day / Year) (Month/Day/Year)  wyerminable upon approval of Transfer 78560.

B. Show the minimum payment acceptable to the seller/lessor. The minimum payment may be shown as the “current rental rate”

as established by the IWRB. Include the method of determining the minimum payment if other than the current rental rate.
Current rental rate.

I hereby assert that the information contained in this application is true to the best of my knowledge, and that I have the
authorities necessary to offer this water right for sale or lease to the Idaho Water Resource Board.

The Designated Applicant acknowledges the following:

1. Payment to the Designated Applicant is contingent upon the sale or rental of the water right from the Bank.

2. While a water right is in the Bank, the seller/lessor of the water right may not use the water right even if the water
right is not rented from the Bank.

3. A water right accepted into the Bank stays in the Bank until the Designated Applicant receives written confirmation
from the Board or Water Supply Bank that the water right has been released from the Bank.

4. While a water right is in the Bank, forfeiture provisions are stayed.
5. Acceptance of a water right into the ank does not, in itself, confirm the validity of the water right or any elements of

the water right.
Signature of Designated Applicant Printed Name Date
- 7 Thomas J. Budge 12/12/14
Signature of Author'ize%presentative Printed Name Date

Mail to:
Idaho Department of Water Resources

P.O. Box 83720
Boise, ID 83720-0098
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C. Will the present place of use continue to receive water from any other source? Yes[7] No[]
If yes, describe. Magic Springs, under water right no. 36-8356 and the remalning portion of 36-7072 that s not being
leased into the Bank.

D. Has any portion of this water right undergone a period of five or more consecutive years of non-use? Yes[] No

If yes, describe and attach Watermaster records or other evidence to demonstrate that the water right has not been lost through
abandonment or forfeiture pursuant to Section 42-222(2), Idaho Code.

E. Is this water right involved in any other IDWR process such as an application for transfer or a mitigation plan? Yes[y] No [}
If yes, describe, /GWA's 4th Mitigation Plan; Application for Transfer No.78560.

4. SALE/LEASE AGREEMENT

A. Is the water right, or portion thereof, offered to the idaho Water Resource Board (IWRB) for sale [] or lease [/]?
If lease, for a period from 119115 to 11816 (maximum lease period § years).
(Monlivd Gay ! Year) (Month/Dey/¥ear)  <Tarminable upen approval of Transfer 78560,
B. Show the minlmum payment acceptable to the seller/lessor. The minimum payment may be shown as the “current rental rate”

as established by the IWRB, Include the method of determinlng the minimum payment if other than the current rental rate.
Current rental rate.

I hereby assert that the information contalned In this application Is true to the best of my knowledge, and that I have the
authorities necessary to offer this water right for sale or lease to the Idaho Water Resource Board.

The Designated Applicant acknowledges the following:

1. Payment to the Designated Applicant is contingent upon the sale or rental of the water right from the Bank.

2. While a water right is in the Bank, the seller/lessor of the water right may not use the water right even if the water
right is not rented from the Bank.

3. A water right accepted into the Bank stays in the Bank until the Deslgnated Applicant receives written confirmation
from the Board or Water Supply Bank that the water right has been released from the Bank.

4, While a water right is in the Bank, forfeiture provisions are stayed.
5. Acceptance of a water right into the ank does not, in itself, confirm the validity of the water right or any elements of

the water right.
#gp 74’# ey // =
Prinfed Name g

Thomas J. Budge 12/12/14
Signature of Authorized iprescntative Printed Name Date
Mail to:

1daho Department of Water Resources
P.O. Box 83720
Boise, ID 83720-0098
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STATE OF IDAHO
WATER RESOURCE BOARD

ATTACHMENT 1A
Additional Water Right Holders Party to the Lease Application

List all individuals or business entities that are owners of the property to which the water right on this application is appurtenant. All
water right holders must be signatories to a Water Supply Bank Lease Application however only the Designated Applicant needs to
provide a completed IRS Form W-9 (Attachment 1B). All correspondence and any financial payment associated with the rental of

this water right will be directed to the Designated Applicant. If additional space is needed to list any other water right holders,
attach a second copy of Attachment 1A.

Water Right No. 36-7072

Designated Applicant

Applicant #2

Applicant #3

Name

SeaPac of Idaho

Mailing Address

PO Box 546, Buhl, ID 83316

Phone Number

208-837-6541

Email Address

Knolicant As Designated Applicant, I submit this |1 authorize the Designated Applicant to |1 authorize the Designated Applicant to
DP 2 feira lease application on behalf of all other |submit this application on my behalf. submit this application on my behalf.
ecarmton water right holders.
Signature
Applicant #4 Applicant #5 Applicant #6
Name

Mailing Address

Phone Number

Email Address

Applicant
Declaration

1 suthorize the Designated Applicant to
submit this application on my behalf.

1 authorize the Designated Applicant to
submit this application on my behalf.

1 authorize the Designated Applicant to
submit this application on my behalf.

Signature

Attachment | A




SPECIAL POWER OF ATTORNEY FOR WATER RIGHTS

The undersigned hereby appoints the law firm of RACINE OLSON NYE BUDGE & BAILEY, CHAR-
TERED, 201 E. Center Street, Post Office Box 1391, Pocatello, Idaho 83204, my/our true and
lawful attorney for the purpose of dealing with the Idaho Department of Water Resources rel-
ative to the management and transaction of water rights, and to allow them to receive all in-
formation, opinions, and records regarding water rights, and to sign and submit applications
and other filings on my/our behalf.

nd

DATED this ?» day of May, 2014.

IDAHO GROUND WATER APPROPRIATORS, INC.
(IGWA) acting for and on behalf of its Ground
Water District members

w SPN

Name Tim Dee
Title:___ President

STATE OF IDAHO )
iss

County of £Annock )

On this anday of May, 2014, before me, the undersigned, a Notary Public in and for said State,
personally appeared Tim Deeg, known or identified to me to be the Presldent of the company that
executed the instrument or the person who executed the instrument on behalf of said company,
and acknowledged to me that such company executed the same.

IN WITNESS WHEREOF, | have hereunto set my hand and,seal the day and year first above written.

\
=3
~0
O

Residi;?g_at:
Commiission expires: 0J0 015

7
it

'S'O-"'-........-"

Z,

K //4 OF \O\P;\\\
Lt



LETTER OF INTENT

USE OF WATER FROM SEAPAC OF IDAHO, INC’S MAGIC SPRINGS FACILITY,
CONSTRUCTION OF PUMP STATION AND PIPELINE IN EXCHANGE FOR WATER
FROM THE AQUA LIFE FACILITY

This Letter of Intent (“LOI”) is entered into by and between Idaho Ground Water
Appropriators, Inc. (“IGWA™), acting for and on behalf of North Snake Ground Water District,
Magic Valley Ground Water District and Southwest Irrigation District (collectively “Districts”),
and SeaPac of Idaho, Inc. (“SeaPac”).

RECITALS

A. In response to Rangen, Inc.’s (“Rangen”) water delivery call, the Idaho
Department of Water Resources (“IDWR”) determined in its January 29, 2014 order that holders
of ground water rights junior to July 13, 1962 must provide 9.1 cfs of direct flow to Rangen.
Other delivery calls are pending or may be filed by other Hagerman Valley water right holders
seeking to curtail junior ground water users.

B. IGWA represents ground water districts whose members consist of irrigators,
municipalities, and commercial and industrial entities with ground water rights. Many of the
ground water districts' member's water rights are junior to Rangen and certain other water rights
in the Thousand Springs reach of the Hagerman Valley and are subject to curtailment unless a
mitigation plan is approved providing replacement water.

C. IGWA and SeaPac support the concepts and implementation of the State of
Idaho’s Thousand Springs Water Supply Settlement Framework designed to provide recharge
and other means to stabilize the aquifer, {o improve water supplies in the Hagerman Valley and
to resolve conflicts between junior and senior water right holders.

D. The Idaho Water Resource Board (“IWRB™) owns and operates the Aqua Life
Aquaculture Facility Hatchery (“‘Aqua Life”) and has entered into a Letter of Intent with IGWA
to make available to IGWA by lease or purchase up to ten (10) cfs of its Aqua Life water rights
from adjacent springs as needed to meet the mitigation obligation to Rangen and others in the
Hagerman valley. IGWA has entered into negotiations with IWRB seeking to lease and acquire
ownership of all of Aqua Life.

E. SeaPac currently has a short-term lease of Aqua Life from IWRB and desires to
continue its Aqua Life operations by securing ownership and/or a long-term lease.

44020.0001.1168115.2
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F. IGWA desires to secure water from SeaPac’s Magic Springs to provide a supply
of water for mitigation purposes to Rangen and to other senior rights in the Hagerman Valley.

G. IGWA and SeaPac desire to enter into this Letter of Intent (“LOI”) to set forth
their intent to commence negotiation of a final agreement providing for the exchange of Magic
Springs water for Aqua Life water consistent with the terms set forth below.

TERMS
The Agreement shall have the following terms and conditions:

1 3 SeaPac will lease or sell to IGWA up to ten (10) cfs of first use water from its
Magic Springs water right nos. 36-7072 and 36-8356 and also will provide access to allow
IGWA to utilize all discharge water from its Magic Springs facilities as needed to provide
mitigation to other water right holders in the Hagerman valley.

2. In exchange for water from Magic Springs, IGWA will secure ownership or
control of Aqua Life water right nos. 36-1044, 36-2734, 36-15476, 36-2414, and 36-2338 by
long-term lease or purchase from IWRB and make them available to SeaPac.

; 8 IGWA will pay all costs to design, construct, operate and maintain the water
collection and intake system, pump station, pipeline and other facilities necessary to deliver up to
10 cfs of first use water together with discharge water from Magic Springs to the head of
Billingsley Creek directly up gradient from the Rangen hatchery and/or other locations in the
Hagerman valley for mitigation purposes. IGWA will ensure that the diversion and delivery
facilities to be constructed will not interfere with the use of SeaPac’s remaining water rights at
Magic Springs.

4, IGWA shall be responsible to secure from IDWR approval of such mitigation
plans, transfer applications and other permits as may be required to change the point of diversion
and place of use to accomplish the delivery of Magic Springs water for mitigation purposes.
SeaPac hereby grants consent to IGWA to file and process such mitigation plans, transfer
applications based on this LOI, with the approvals made subject to this LOI and the
contemplated final Agreement between the parties.

8 SeaPac will grant IGWA permanent easements at Magic to design, construct,
operate and maintain the water intake and collection facilities, pump station, pipeline and other
facilities as necessary for the delivery of water to other locations for mitigation purposes.

6. IWRB will cooperate with IGWA and provide all necessary documents to
conduct such investigation as it shall deem appropriate.

7 The Agreement will be contingent upon: (a) IGWA securing an order from IDWR
approving mitigation plans providing for the delivery SeaPac’s Magic Springs water rights to
satisfy the mitigation obligations to Raugen and/or others in the Hagerman valley, (b) IGWA

Letter of Intent; SeaPac - lGWA ‘ Pagez
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securing an order from IDWR approving the transfer of the point of diversion and place of use
(as necessary) from SeaPac to Rangen and other locations for mitigation; (c) IGWA proceeding
to construct and implement the pump and pipeline facilities pursuant to an approved mitigation
plan; and IGWA securing ownership or control by long-term lease of Aqua Life and providing it
to SeaPac.

8. This LOI may be executed in counterparts, each of which shall be deemed to be
an original, but all of which, taken together, shall constitute but one and the same agreement.
Delivery of an executed counterpart of this LOI via facsimile transmission shall be as effective

as delivery of an original signed copy. Thereafter, the parties shall exchange executed originals
of this LOL

9, This LOI is intended as a general expression of the terms and conditions, under
which the parties are willing to proceed to prepare, negotiate and if acceptable to all parties in
their respective sole discretion, execute a final Agreement. Neither this LOI nor the execution
hereof as provided below, shall be binding on any party until the formal Agreement is executed
by all parties.

10.  Upon execution of this LOI SeaPac will provide access to IGWA to begin
engineering work, IGWA will proceed to file and process with IDWR mitigation plans and
transfer applications as contemplated and the parties will proceed to negotiate a final Agreement
incorporating the terms and conditions as outlined above.

Water Appropriators, Inc,

SeaPac of 1;141}970/
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1. Water Right Number

STATE OF IDAHO

ATTACHMENT 2
DESCRIPTION OF A WATER RIGHT PORTION OFFERED TO THE WATER SUPPLY BANK

WATER RESOURCE BOARD

Amount (cfs/ac-ft) Nature of Use Period of Use
36-7072 5.50 cfs Fish Propagation/Mitigation 1M o 12/31
to
to
to
o to
Total Amount: 5.50cfs
2. Source of water Thousand Springs tributary to Snake River
3. Point(s) of Diversion:
Twp Rge Sec Lot Ya Ya Ya County
88 14E 5 SW SW Gooding
8S 14E 6 SE SE Gooding
8S 14E NW NW Gooding
4. Lands irrigated or place of use:
TWP | RGE | SEC NE ey S SE TOTALS
NE | Nw | sw | sE I ne [ Nw | sw | se|]fne |Nw|sw]|seE]| ne | nw| swi se

If the water right is for irrigation, show total number of acres offered to the Bank.

Total Acres N/A

Attachment 2
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State of ™ laho
DEPARTMENT OF WATER RESOURCES

322 East Front Street « P.O. Box 83720 « Boise, Idaho 83720-0098

Phone: (208) 287-4800 » Fax: (208) 287-6700 « Web Site: www.idwr.idaho.gov

GARY SPACKMAN C.L. “BUTCH” OTTER
Director

Governor

January 16, 2015

SEAPAC OF IDAHO
PO BOX 549
BUHL ID 83316

RE: WATER SUPPLY BANK LEASE CONTRACT FOR RIGHT 36-7072

Dear Lessor:

Water Rights 36-7072 was leased into the Water Supply Bank on January 1, 2015 in accordance with
the executed original Lease Contract enclosed. Your water right as described on the Lease

Contract is considered leased into the Bank and should remain unused until it is formally
released from the Bank.

The right will automatically be released from the Bank on December 31, 2016, unless the right is
released earlier by the Board, or upon your request. Please note your right may not be available
for immediate release if they have been rented. To release the right from the Bank prior to the

release date, submit a written request on the Request to Release a Water Right from the Bank form.
This form is available from our public website at www.idwr.idaho.gov.

Please review the conditions of acceptance listed on the Lease Contract, including #3 which says:

“While a right is in the bank, the lessor may not use the right without approval of the
department even if the right is not rented from the bank. Any violation of the terms of this
lease may result in enforcement procedures pursuant to ldaho Code § 42-351 for illegal

diversion and use of water and may include civil penalties pursuant to l|daho Code § 42-
1701B.”

If you have questions regarding this matter, please contact me at 287-4910.

Sincerely,

Clay Webster
Water Resource Agent
WSB Process Point of Contact

Enclosure: Executed Lease Contract

c:  Racine Olson Nye Budge Bailey
IDWR Southern Region



RACINE 201 E. Center St RANDALL C. BUDGE

OLSON P.O. Box 1391 rcb@racinelaw.net
Pocatello, ID 83204
NYE

0O 208.232.6101
L BUDGE F 208.232.6109
BAILEY racinelaw.net

December 12, 2014

RECEIVED
Water Supply Bank e
Idaho Department of Water Resources 228 15 2004
P.O. Box 83720 DEPARTMENT OF
Boise, ID 83720-0098 WATER RESOURCES

Re: Water Supply Bank Applications

To Whom It May Concern:

Enclosed are companion applications to lease and rent 5.5 cfs from Magic Springs to be
delivered to the Rangen Fish Hatchery on Billingsley Creek pursuant to the Order Approving
IGWA's Fourth Mitigation Plan issued by the Director on October 29, 2014. Page 20 of the Order
explains that IGWA must obtain approval of Application for Transfer No. 79560 or the enclosed
Water Supply Bank Applications by no later than January 19, 2015. We ask that the enclosed

applications be approved immediately in case proceedings on Transfer No. 79560 are not
completed by that date.

The lease submitted is for one year, with the ability to terminate upon approval of Transfer
79560 with the understanding that fees will be refunded pro rata.

Should you have any questions please give me a call.
Sincerely,

|

RANDALK €. BUDGE
RCB:ts

Enclosures

Offices in Pocatello, Boise and |daho Falls




MEMORANDUM
To: Water Right No(s). 36-7072
From: Remington Buyer
Date:  December 31, 2014

Re: Review of Applications to Lease Water Rights to the State Water Supply Bank

PURPOSE/NARRATIVE: On December 15, 2014, an application was received from Thomas J.
Budge, legal counsel for the Idaho Ground Water Appropriators (IGWA). Through Mr. Budge,
IGWA is proposing to lease into the Bank 5.5 cfs from water right 36-7072 before renting it for
mitigation and fish propagation purposes at the nearby Rangen fish facility (Rangen).

Mr. Budge has submitted an application for transfer (TX #79560) that proposes to split off 10 cfs
of water from 36-7072 and utilize it for fish propagation and mitigation purposes at Rangen’s
facility. The transfer has been protested. This lease rental application is being submitted due to
the protesting of the transfer application. As a matter of avoiding duplicative work, the Water
Supply Bank tends not to consider lease and rental applications where transfers are pending,
and the Bank avoids considering a lease/rental if an associated transfer is protested. This
lease/rental transaction however is being proposed to accomplish mitigation activities approved
by an order of the Director of IDWR (IGWA’s Fourth Mitigation Plan) and the mitigation activities
are sanctioned by the IWRB, thus the Bank will consider this transaction.

AUTHORITY TO FILE: The lease application has been completed and submitted by IGWA,
acting through Mr. Budge, however the current owner of the water right is SeaPac of Idaho. A
signed Letter of Intent between IGWA and SeaPac contemplates this lease proposal being
submitted and has been included with the lease application. There are no concerns about the
authority to file the application, however SeaPac’s signature is missing from the lease
application. Either SeaPac will need to sign the lease application and lease contract, or IGWA
can sign the lease if they can provide evidence that they have in fact obtained through purchase
or lease from SeaPac the 5.5 cfs from water right 36-7072.

WATER RIGHT VALIDITY: Water right was decreed in 1997 and SeaPac has been and
continues to use water authorized under this right. Validity of the right is not a concern.

INJURY TO OTHER WATER RIGHTS: Water right 36-7072 authorizes diversion of water that
emerges from the ESPA via nine springs, collectively known as Magic Springs. Water is
diverted for fish propagation, a non-consumptive use of water, before flowing into the Snake
River. Except for the lessor of water right 36-7072, there are no other known water users who
divert water from the Magic Springs, nor are there any known downstream water users who use
waste water from 36-7072 prior to it flowing into the Snake River. No injury is apparent from
leasing this water right into the Water Supply Bank.

ENLARGEMENT OF USE: No enlargement is evident through the lease.
LOCAL PUBLIC INTEREST: The lease (and subsequent rental) of this water right through the

Bank is in support of an IDWR approved and IWRB sanctioned mitigation plan (IDWR Order
Approving IGWA'’s Fourth Mitigation Plan, October 29, 2014). IGWA'’s Fourth Mitigation Plan



contemplates a lease/rental through the Bank to accomplish their mitigation activities. The
mitigation plan is approved by IDWR to address the curtailment of ESPA ground water rights.
Approval of this lease (and associated rental) is in support of accomplishment of IGWA’s
mitigation plan and are thus in the local public interest.

BENEFICIAL USE/CONSERVATION OF WATER RESOURCES: The lease is consistent with
the conservation of water resources in ldaho.

DEPARTMENT STAFF OR WATERMASTER COMMENTS: Water District 130 watermaster
comments were obtained. There are no concerns with leasing this water into the Bank however
there are additional considerations to be considered on the rental.



RECEIVED
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STATE OF iDAHO DEPARTMENT OF
DEPARTMENT OF WATER RESOURCES WATER RESOURCES
WATER SUPPLY BANK RENTAL AGREEMENT

This is to certify that: IDAHO GROUND WATER APPROPRIATORS
C/O THOMAS J. BUDGE
PO BOX 1391,
POCATELLO, ID 83204
(208) 232-6101

filed an application to rent water from the Water Supply Bank (“Bank”). The Idaho Water Resource Board
("Board"), being authorized to operate a Bank and to contract by and through the Director of the Idaho

Department of Water Resources ("Director, Department”) for rental of water from the Bank, agrees to rent water
as follows:

Summary of Water Rights or Portions Rented from the Bank

Annual Total
Rented ﬁf;‘et Rented
Volume Acres

. Priority .
Water Right Date Source Tributary

Rented
Rate

Thousand 1
36-7072 09/05/1969 Springs Snake River 55 cfs | 3982 af N/A N/A

Annual Rental Total 5.5cfs 3982 af N/A

Term of Rental: January 1, 2015 to December 31, 2016
Annual Rental Fee: $6769.40

The fee for rental of the above-described water is $67,694.00, however you have a private agreement with the

lessor of water right 36-7072 where you only need to pay for the administrative fee associated with the rental of

that water right. The fee that will be retained by the Department to offset administrative costs is 10% of the total,
or $6769.40.

No rental fees will be refunded once the fee is collected and the start date for a Rental Agreement has passed.

Detailed water right conditions are attached.
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

WATER SUPPLY BANK RENTAL AGREEMENT

The undersigned renter agrees to use the water rented under this agreement in accordance with the Water
Supply Bank rules and in compliance with the limitations and conditions of use described in this agreement:

ey <7 7 Alornts, Sor [£0A L jq.1%
Signature of Renter O Printed Narne and Title* Date

*Please provide title of signatory if signing on behalf of a company or organization or with power of attorney

Having determined that this agreement satisfied the provisions of Idaho Code § 42-1763 and IDAPA
37.02.03.030 (Water Supply Bank Rule 30), for the rental and use of water under the terms and condition herein

provided, and none other, | hereby execute this Rental Agreement on behalf of the Idaho Water Resource
Board.

By MW\U\ Date_@m_um@ 15','[,@?5
BRIAN PATTON, Acting Administrator

Idaho Water Resource Board
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

WATER SUPPLY BANK RENTAL AGREEMENT

WATER USE DETAILS

LOCATION OF POINT(S) OF DIVERSION
THOUNSAND SPRINGS  SEWSESEY Sec.6 Twp08S Rge14E  GOODING County

TWO POINTS OF DIVERSION LOCATED IN T08S, R14E, S06, LOT 8 SESESE
BENEFICIAL USE
FISH PROPAGATION

SEASON OF USE
01/01 TO 12/31

RENTER'S PLACE OF USE: FISH PROPAGATION

NE NwW

Twp |Rng | Sec | NE | NW | SW | SE | NE | NW | SW | SE | NE | NW | SW | SE | NE | NW | SW | SE | Totals
078 | 14E | 31 H

07S | 14E
Total Acres:

32

CONDITIONS APPLICABLE TO ALL RENTED WATER RIGHTS

1. The use of water under this agreement shall be subject to the provisions of Idaho Code § 42-1766.

2. Rental of the specified right from the bank does not, in itself, confirm the validity of the right or any elements
of the water right, or improve the status of the right including the notion of resumption of use. It does not

preclude the opportunity for review of the validity of this water right in any other department application
process.

3. Use of water under this agreement does not constitute a dedication of the water to renter's place of use, and
upon expiration of this agreement, the points of diversion and place of use of the water shall revert to those
authorized under the water right and/or again be available to rent from the bank.

4. This rental does not grant any right-of-way or easement to use the diversion works or conveyance works of
another party.

5. Use of water under this agreement shall not prejudice any action of the Department in its consideration of an
application for transfer or permit filed by the applicant for this same use.

6. Renter agrees to comply with all applicable state and federal laws while using water under this agreement.

7. Renter agrees to hold the Board, the Director and the state of Idaho harmless from all liability on account of
negligent acts of the renter while using water.

8. Renter acknowledges and agrees that the Director may terminate diversion of water if the Director
determines there is not a sufficient water supply for the priority of the right or portion thereof being rented.

. Failure of the renter to comply with the conditions of this agreement is cause for the Director to rescind
approval of the rental agreement.

10. The water right(s) referenced above is accepted into the bank and rented in accordance with a private

agreement formulated between the lessor and the renter. Administrative fees will be paid based on the
current rental rate.
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11. All conditions specified and ordered by the Director of Water Resources in the Order Approving IGWA's
Fourth Mitigation Plan are relevant and apply to this rental agreement.

12. Use of water under this right will be regulated by a watermaster with responsibility for the distribution of
water among appropriators within a water district. At the time of this approval, this water right is within State
Water District No. 130.

13. Prior to diversion of water under this right, the right holder shall install and maintain a measuring device and
lockable controlling works of a type acceptable to the Department as part of the pipeline delivering water to
the Rangen Facility.
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Form 42-1761-2 07/13 RECEIVED

STATE OF IDAHO -
WATER RESOURCE BOARD CEC 15 201
APPLICATION TO RENT WATER DEPARTMENT OF

W,
FROM THE WATER SUPPLY BANK B

This application must be prepared in accordance with the minimum requirements listed to be acceptable for processing by the Department.
Incomplete applications will be returned.

Name of Renter(s) !GWA, acting for and on behalf of NSGWD, MVGWD, Southwest Irr Dist. (collectively "Districts")
Mailing Address ©/0 Randall C. Budge, PO Box 1391, Pocatello, ID 83204
Phone 208-232-6101 Emaijl Fcb@racinelaw.net

A. DESCRIPTION OF WATER SOUGHT FOR RENT

1. Maximum Flow Rate (cfs) Maximum Volume (ac-ft) Nature of Use Period of Use
5.5 cfs Fish Propagation/Mitigation 171 to 12/31
to
to
Total; 5.5 Cf8
2. Source of water Magic Springs _ tributary to Snake River
3. Point(s) of Diversion:
TWP RGE sec | ST Ye Y Y County
8S 14E 5 Sw SwW Gooding
8s 14E 6 SE SE Gooding
8S 14E 8 NW NW Gooding

4, Lands to be irrigated or place of use:

TWP|RGE | SEC NE i i Bl Totals
NE | NW | sw | se | Ne [ nw | sw | se | Ne | nw | sw | sE | Ne | NW [ sw | sE
7S |14E| 31 FM
7S |14E| 32 FM
If the use is for irrigation, show total number of acres proposed through rental. Total Acres N/A

B. OWNERSHIP
1. Do you own the land at the proposed point of diversion? Yes[] No

If no, list owner, contact information, and attach a copy of the agreement or other written authority to use the proposed point of
diversion. SeaPac of Idaho, Inc. Letter of Intent is attached.

2. Do you own the land at the proposed place of use? Yes[] No

If no, list owner, contact information, and attach a copy of the agreement or other written authority to use the proposed place of use.
Rangen, Inc., PO Box 706, Buhl, ID : Order Approving IGWA's Fourth Mitigation Plan

C. MAP

Attach a map identifying the proposed point(s) of diversion, place(s) of use, and water diversion and distribution system details as
described by this application in section A. Include legal description labels.
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Form 42-1761-2
07/13

D. GENERAL INFORMATION

1. Please provide a description of the proposed diversion system.
The Districts will pump and pipe water from Magic Springs facility to the Rangen hatchery.

2. Describe any other water rights diverted through the same point(s) of diversion or used for the same purpose(s) as described above.
Rangen water right nos. 36-134B, 36-135A, 36-15501, 36-2551, 36-7694 are also used for fish propagation at the

Rangen Fish Hatchery.

3. Will the proposed place of use receive water from any other source? Yes No[]
If yes, describe._Martin-Curren Tunnel

4. If the proposed use is not for irrigation, please provide a detailed description of the proposed use and how you determined the
amount of water required. Attach additional sheets if needed. Mitigation for fish propagation pursuant to IGWA's Fourth
Mitigation Plan, CM-MP-2014-006.

5. Are there any other applications pending before the Department, such as an application for permit or transfer, for the same use(s)

proposed by this rental? Yes [¥] No[]
If yes, describe. 1 ransfer Application #79560 and Permit Application for Waste Water.

6. Was this rental application submitted in response to a Notice of Violation or a pending Notice of Violation? ~ Yes[ ] No
If yes, describe.

E. RENTAL TERM
Do you wish to rent water from the Board’s bank for more than one (1) year? Yes No [

If yes, please specify the number of years desired through proposed rental. 1*
*terminable upon approval of Transfer #79560
I hereby assert that the information contained in this application is true to the best of my knowledge. 1 understand that any willful
misrepresentations made in this application may result in rejection of the application or cancellation of an approval.

1f this application is approved, the applicant agrees to the following:

. The use of water under this agreement shall be subject to the provisions of Section 42-1766, ldaho Code.
. Renter shall comply with all applicable state and federal laws while using water under this agreement.
. Renter shall hold the Board, the Director, and the state of Idaho harmless from all liability on account of negligent acts of the renter.

. The Director may terminate diversion of water if the Director determines there is not a sufficient water supply for the priority of the
right or portion thereof being rented.

5. Failure of the renter to comply with the conditions of this agreement is cause for the Director to rescind approval of the rental
agreement.

6. Renter is not authorized to use water proposed by this application until the rental fees are paid in full and the renter receives an

executed copy of the agreement signed by the Director.
W Thomas J. Budge, Attorney for Renter 12112114

Signature of Applicant y Printed Name and Title* Date

F -V A

Signature of Applicant Printed Name and Title* Date

*Please provide title of signatory if signing on behalf of a company or organization or with power of attorney

Mail to: ldaho Department of Water Resources, P.O. Box 83720, Boise, ID 83720-0098
Page 2
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State of 7 "aho
DEPARTMENT OF WATER RESOURCES

322 East Front Street « P.O. Box 83720 « Boise, Idaho 83720-0098
Phone: (208) 287-4800 « Fax: (208) 287-6700 « Web Site: ww w.idwr.idaho.gov

GARY SPACKMAN C.L. “BUTCH” OTTER
Director

Governor

January 16, 2015

IDAHO GROUND WATER APPROPRIATORS
C/O THOMAS BUDGE

PO BOX 1391

POCATELLO ID 83204

RE: RENTAL OF WATER FROM THE WATER SUPPLY BANK
WATER RIGHT NO(S). 36-7072

Dear Renter:

Please find enclosed a receipt in the amount of $6769.40 and a copy of a fully executed Water Supply
Bank Rental Agreement in connection with the rental of 3982 acre-feet of water for fish propagation

during 2015. Upon receipt of this fully executed agreement, you are authorized to divert water in
compliance with the conditions of water use described in the agreement.

Pursuant to the Water Supply Bank Rules, the rental fee will be retained by the Department to offset
administrative costs since you have a private agreement with the lessor of the right(s).

If you have any questions, please contact me at (208) 287-4944.

Sincerely,

Hasly

erie Palmer
Water Rights Supervisor
WSB Process Point of Contact

Enclosure(s): Receipt No. C099824
Rental Agreement (copy)

o Sascha Marston - Fiscal
Allen Merritt — IDWR Southern Regional Office
Cindy Yenter — State Water District No. 130



RECEIVED

JAN 15 2015

DEPARTMENT
RACINE 201 E. Center St. WATER RESO';'J Rggs
OLSON iy Thomas J. Budge

Pocatello, ID 83204
NYE OFFICE 208.232.6101
BUDGE FAX 2082326109
BAILEY racinelaw.net

tib@racinelaw.net

January 15,2015

Remington Buyer

Water Supply Bank Coordinator

Idaho Department of Water Resources
322 East Front Street, Boise, ID, 83720

Re: IGWA Water Supply Bank Rental Agreement
Dear Remington:
Enclosed please find the following:
1. Water Bank Lease Application with SeaPac’s signature as designated
applicant.
2. Lease Contract signed by SeaPac.
3. Rental Contract signed by IGWA.
4. $6,769.40 check for administrative fee.

Please feel free to contact me with any questions.

Sincerely,

/-wufja

T.]. BUDGE

Offices in Pocatello Boise, and Idaho Falls




MEMORANDUM
To: Water Right No(s). 36-7072
From: Remington Buyer
Date: January 2, 2015

Re: Review of Applications to Rent Water Rights from the Water Supply Bank

PURPOSE/NARRATIVE: On December 15, 2014, an application was received from Thomas J.
Budge, attorney for the Idaho Ground Water Appropriators (IGWA), who propose to lease into
the Bank 5.5 cfs from water right 36-7072, and who desire to rent the 5.5 cfs for fish propagation
and mitigation purposes at the Rangen fish facility (Rangen). IGWA desires to rent water to
provide mitigation to the Rangen facility which is currently experiencing injury due to water
shortages emanating from the Eastern Snake Plane Aquifer (ESPA), caused by the diversions
of ground water from the ESPA by IGWA members. IGWA is renting the water to provide
mitigation water for Rangen. Rangen will ostensibly then be able to use any additional water
supplied by the rental for fish propagation purposes.

The rental application specifies renting water from Magic Springs located in section 6 of
Township 8S Range 14E and piping the water to Rangen via the 1&J pipeline proposal
(specified in the IDWR Order Approving IGWA's Fourth Mitigation Plan, dated October 29,
2014). A conversation with Mr. Budge on January 2, 2015 confirmed that IGWA is seeking to
rent water under 36-7072 utilizing the 1&J pipeline plan.

AUTHORITY TO FILE: IGWA, acting through Mr. Budge, does not own the land where the
intended use of rental water will be accomplished. The rental place of use is owned by Rangen.
A letter dated November 6, 2014 from Rangen’s attorney Justin May confirms that Rangen
consents to provide IGWA access to their property in order to lay pipe that is necessary to
deliver the rental water. Additionally, Rangen has consented to the delivery of rental water as
approved per the conditions of the Director of IDWR’s Order Approving IGWA’s Fourth
Mitigation Plan.

WATER RIGHT VALIDITY: Water right 36-7072 has been leased into the Bank without
concerns of validity and is available to rent.

INJURY TO OTHER WATER RIGHTS: Water right 36-7072 non-consumptively utilizes water
that emerges from the ESPA at Magic Springs before it flows into the Snake River. The use of
rental water from Magic Springs for the purposes of fish propagation at Rangen should be non-
consumptive; water will exit Rangen’s facility and flow into Billingsley Creek, a tributary to the
Snake River. Though water from this rental should ultimately flow back to the Snake River,
water delivered to Billingsley Creek could be diverted and/or consumptively used by other water
users on Billingsley Creek before returning to the Snake River. The IWRB minimum stream flow
water rights 2-201, 2-223 and 2-224 safeguard flows in the Snake River of 3,900 cfs from April 1
through Oct 31 and 5,600 cfs from Nov 1 through Mar 31. Injury to the MSF water rights is
possible, however the IWRB is aware of this rental and the rental can be approved with
standard conditioning that it is subject to reduction or cancelation if injury is proven.



ENLARGEMENT OF USE: The rental request was made for both fish propagation and
mitigation. Rented water is intended to be utilized by Rangen for fish propagation however
IGWA'’s rental of the water is specifically to satisfy mitigation requirements for the impacts to
Rangen'’s water supply, caused by the diversion of ground water by members of IGWA. A recent
application for permit proposing the same uses of fish propagation and mitigation (permit 36-
16976) was approved only as mitigation due to the fact that IGWA will not be rearing fish with
the water, but instead only providing water for mitigation, and any authorization of their use of
water for fish propagation purposes would be speculative. Though IGWA is renting water to
satisfy mitigation requirements, the intended beneficial use of water is for fish propagation and
no enlargement will occur if water right 36-7072 is rented for fish propagation. This rental is thus
being drafted for the beneficial use of fish propagation.

LOCAL PUBLIC INTEREST: The rental of water right 36-7072 is to cover mitigation activities
specifically identified in IDWR's order approving IGWA'’s fourth mitigation plan. The mitigation
plan is in the local public interest. No concerns about this rental. There is a concern that water
from diverted from Magic Springs to Billingsley Creek may ultimately be appropriated within the
Billingsley Creek drainage and not return to the Snake River, thus reducing water flowing to the
Snake River. The rental of this water through the Bank is thus subject to the right of the prior

appropriators to petition for the reduction or cancelation of the rental if injury caused by this
rental is proven.

BENEFICIAL USE/CONSERVATION OF WATER RESOURCES: Fish propagation is a
recognized beneficial use of water in Idaho. No concerns.

DEPARTMENT STAFF OR WATERMASTER COMMENTS: Comments were sought from
Southern Region staff member and Water District 130 Watermaster Cindy Yenter. Mrs. Yenter
did not object to the rental, however she has requested that a condition requiring measuring
devices be added to the rental agreement, and she stressed the importance of ensuring that the
rental be subject to reduction or cancelation if injury to prior appropriators on the Snake River
downstream of Magic Springs can be attributed to this rental.



Robxn Brodz

From: Homan, John <John.Homan@idwr.idaho.gov>
Sent: Friday, January 23, 2015 2:55 PM

To: robynbrody@hotmail.com

Cc: Baxter, Garrick

Subject: Rangen Lease / Rental

Attachments: IGWA Rental.pdf; SeaPac Lease.pdf

Dear Ms. Brody,

Here are the documents on file with the Water Supply Bank at this time. | understand that new documents are being
prepared by IGWA due to the need to provide additional flow to Rangen. If you need something additional, please let
me know what it is you are looking for and I'll track it down and send it to you.

John Homan



Robyn M. Brody (ISB No. 5678)
Brody Law Office, PLLC

P.O. Box 554

Rupert, ID 83350

Telephone: (208) 434-2778
Facsimile: (208) 434-2780
robynbrody@hotmail.com

Fritz X. Haemmerle (ISB No. 3862)
Haemmerle & Haemmerle, PLLC
P.O. Box 1800

Hailey, ID 83333

Telephone: (208) 578-0520
Facsimile: (208) 578-0564
fxh@haemlaw.com

Attorneys for Rangen, Inc.

J. Justin May (ISB No. 5818)
May, Browning & May, PLLC
1419 W. Washington

Boise, Idaho 83702
Telephone: (208) 429-0905
Facsimile: (208) 342-7278
jmay@maybrowning.com

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF THE FOURTH Docket No. CM-MP-2014-006
MITIGATION PLAN FILED BY THE IDAHO

GROUND WATER APPROPRIATORS FOR RANGEN, INC.’S CLOSING BRIEF
THE DISTRIBUTION OF WATER TO IN OPPOSITION TO IGWA’S
WATER RIGHT NOS. 36-02551 & 36-07694 FOURTH MITIGATION PLAN

IN THE NAME OF RANGEN, INC.

“MAGIC SPRINGS PROJECT”

Rangen, Inc., through its attorneys, submits the following Closing Brief in Opposition

to IGWA’s Fourth Mitigation Plan.

I.

INTRODUCTION

IGWA filed its Fourth Mitigation Plan on August 27, 2014. See IGWA’ Fourth

Mitigation Plan and Request for Expedited Hearing. The Fourth Mitigation Plan has two

components: (1) a temporary pipeline to divert .5 cfs from Magic Springs to Rangen’s Research

RANGEN, INC.’S CLOSING BRIEF IN OPPOSITION TO IGWA’S FOURTH MITIGATION PLAN- 1



Hatchery from January 19, 2015 — April 1, 2015; and (2) a permanent pipeline to divert up to
9.1 cfs from Magic Springs to Rangen’s Research Hatchery beginning April 1, 2015. The
Director conducted a hearing on IGWA’s Fourth Mitigation Plan on October 8, 2014. At the
end of the hearing, the Director told the parties that he was inclined to deny the temporary
pipeline, but approve the permanent pipeline. (Tr., p. 258, 1. 5 — p. 259, 1.12).

Rangen respectfully requests that the Director deny both components of the Magic
Springs Project because: (1) it is inconsistent with the conservation of resources and public
interests and other factors set forth in CM Rule 43.03.j.; (2) it places all risk of non-delivery
on Rangen and has no contingency provisions to protect Rangen’s senior interests as required
by CM Rule 43.03.c; (3) there is no way to administer the plan because IGWA has failed to
provide even the most basic information as required by CM Rule 43.01.b; and (4) it will not
satisfy IGWA’s current mitigation obligation. IGWA has not carried its burden of
demonstrating that the Magic Springs Project will prevent, or compensate for, the material
injury caused by junior-priority ground water pumping. In fact, if the Fourth Mitigation Plan
is implemented, it will actually turn non-consumptive water rights into consumptive rights and
allow junior-priority ground water pumping to continue unabated in the Eastern Snake Plain
Aquifer (“ESPA”) despite the material injury it is causing. For these reasons, Rangen requests
that IGWA'’s Fourth Mitigation Plan be denied.

II. ARGUMENT

A. The Magic Springs Project is Inconsistent with the Conservation of
Resources, Public Interests, and other CM Rule 43.03.j. Criteria.

The CM Rules and the doctrine of prior appropriation mandate that upon a
determination of material injury, out-of-priority pumping may only be allowed pursuant to a

properly approved “mitigation plan.” In the Matter of Distribution of Water to Various Water
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Rights, 155 1daho 640, 653, 315 P.3d 828, 841 (2013); IDAPA 37.03.11.040.01. Mitigation
Plans are governed by CM Rule 43. Subsection three of the Rule sets forth the criteria that the
Director must use to evaluate whether the Magic Springs Project should be approved. Rule
43.03.;. states in relevant part:
Factors that may be considered by the director in determining whether
a proposed mitigation plan will prevent injury to senior rights include, but are
not limited to, the following:
J- Whether the mitigation plan is consistent with the conservation

of water resources, the public interest or injures other water rights, or would

result in the diversion and use of ground water at a rate beyond the reasonably

anticipated average rate of future natural recharge.
IDAPA 37.03.11.43.03.j.

The Magic Springs Project does not satisfy the 43.03.;. criteria and should be denied
on that basis. The Plan is inconsistent with the conservation of water resources, will likely
injure other water rights, and will allow junior-priority ground water pumping to continue at a
rate that exceeds the rate of future natural recharge of the ESPA.

Frank Erwin is the water master of Water District 36A where Rangen’s Research
Hatchery is located. (Tr., p. 5, 1l. 17-18). Rangen took Mr. Erwin’s deposition on September
25, 2014, and his testimony was submitted as Exhibit 2013 at the Hearing. Mr. Erwin
explained during his deposition that the Fourth Mitigation Plan involves the lease or purchase
of water rights from the Magic Springs facility owned by SeaPac and the delivery of a portion
of that water (up to 9.1 cfs) through a pipeline to Rangen. (Tr.,p. 6,1. 17 —p. 7,1. 4). The
water rights involved in the lease or purchase show “fish propagation” as the beneficial use on
their partial decrees. (Tr., p. 8, 1. 25 — p. 9, 1. 13). “Fish propagation” rights are “non-
consumptive” rights. (/d.).

The SeaPac facility is located close to the Snake River (Tr., p. 10, 11. 8-11). There is

RANGEN, INC.’S CLOSING BRIEF IN OPPOSITION TO IGWA’S FOURTH MITIGATION PLAN -3



no dispute that the Magic Springs water is used by SeaPac in its raceways and the water then
flows to the Snake River. During his deposition, Mr. Erwin was asked to address whether the
water diverted from SeaPac, if delivered through a pipeline to Rangen’s Research Hatchery,
would make its way to the Snake River. Mr. Erwin explained that it would not during the
irrigation season:

Q. I want you to walk through with me, Frank -- and this whole
discussion today is about if 10 cfs is delivered to the Rangen facility, what
happens to the 10 cfs of water. Okay?

A. Okay.

Q. All right. Frank, I want you to walk through with me -- I want to
get an opinion whether the delivery of this nonconsumptive water to the Rangen
facility would, in fact, make its way down to the Snake River through
Billingsley Creek.

A. From my standpoint, as a watermaster, I would assume that once the
10 cubic foot per second of water, or whatever quantity was provided, left the
Rangen facility and entered Billingsley Creek, I would assume that that -- at
that point, it would become waters of the State of Idaho, and it would be up to
the watermaster to administer it by priority.

So therefore, that water would be diverted to the particular diversions
that are in priority and in season with the water rights. Seo part of the year, I
would assume that that water would not make it to the Snake River, it would

be diverted and used for either irrigation or other beneficial uses, possibly.

Q. So you said during a given "part of the year.”" I take it you mean
the irrigation season?

A. Yes.
(Tr., p. 10, 1. 18 —p. 11, 1. 19) (emphasis added).
Mr. Erwin went on to explain that where the water would actually be used depended
on how much water was being delivered through the proposed pipeline and when. (Tr., p. 11,
l. 20 — p. 12, 1. 12). He explained that during the Spring and Fall most of the water would

likely be used in the Curren Ditch after it left Rangen’s Research Hatchery. (Tr., p. 12,1.23 -
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p. 13, 1. 17). He explained that the water would likely be used by the Buckeye and very little
of it would return to the Snake River. (Tr., p. 14,1. 23 —p. 15, 1. 5).

Mr. Erwin testified that during the Summer months if the water were delivered down
Billingsley Creek it would likely be consumed by irrigation before it reached the Snake River.
(Tr.,p. 19, 1. 15 —p. 20, 1. 12). He explained that the Billingsley Creek water users are short
of water. (Tr., p. 22, 1. 15-18). He has been able to avoid delivery calls by Billingsley Creek
water users in the past only because of agreements to rotate water use. (Tr., p. 23, 1l. 9-16).
Mr. Erwin testified that he has no way to ensure the delivery of the additional 10 cfs from
Rangen’s Research Hatchery to the Snake River. (Tr., p. 20, 1. 13 —p. 21, 1. 1). The bottom
line of Mr. Erwin’s testimony is as follows:

Q. Ifyou were required to deliver by priority beginning 2015, do you have

an opinion as to whether the 10 cfs that we’re talking about of additional

water from Magic Springs would ever make it to the Snake River?

A. Idon’t believe that it would, no.

(Tr., p. 23, 1. 22 — p. 24, 1. 1) (emphasis added).

Mr. Erwin’s testimony makes it clear that if the Fourth Mitigation Plan is approved and
actually implemented by IGWA, it will effectively turn a 10 cfs non-consumptive right that
supplies the Snake River into a consumptive right that does not make its way to the river. That
is an improper enlargement of the existing right that is prohibited under CM Rule 43.03.i. The
impact of the enlargement is that the Snake River, which is presently flowing at historically
low levels, will be short an additional 10 cfs of water and ground water users will continue to
pump even though the rate of aquifer depletion exceeds the rate of natural recharge. The
Director found in his Final Order on Rangen’s Delivery Call that:

75. For the time period from October of 1980 through September of 2008,

average annual discharge from the ESPA exceeded annual average recharge by
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approximately 270,000 acre feet, resulting in declining aquifer water levels and

declining discharge to hydraulically connected reaches of the Snake River and

tributary springs.
(Exh. 2001, p. 16, § 75). This means that so long as junior-priority ground water pumping is
allowed to continue unabated, spring flows will continue to decline and the Snake River flows
will continue to be reduced.

Minimum stream flows are guaranteed by the State of Idaho to Idaho Power Company
through the Swan Falls Agreement (see Clear Springs v. Spackman, 150 Idaho 790, 252 P.3d
71 (2011) for a discussion of the Swan Falls Agreement). The Department of Water Resources
recognizes that it has an obligation to manage the ESPA-Snake River system to ensure
compliance with the Swan Falls Agreement and avoid injuring trust water rights. See IDWR
Actions Related to the Swan Falls Agreement, presented by Brian Patton on August 6, 2013 to
the Legislative Natural Resources Interim Committee (attached hereto as Appendix A). The
Fourth Mitigation Plan does nothing to address the injury caused by junior-priority ground
water pumping within the ESPA. The Fourth Mitigation Plan runs afoul of the Department’s
obligation to manage and protect the ESPA and, is, therefore, contrary to public interests and
the conservation of resources.

The Magic Springs Project does not add any new water to the Hagerman Valley and
does not reduce ground water pumping. In fact, the Plan, if actually implemented, further
exacerbates the water shortage because it takes water from an area that is already short and
puts it in a Snake River tributary where it will be consumed before it reaches the river. Rather
than mitigating for the impact of ground water pumping, the Fourth Mitigation Plan
compounds that impact and would allow continued mining of the ESPA. The Director may

not disregard the injury that continues to be done to the ESPA and allow junior ground water

RANGEN, INC.’S CLOSING BRIEF IN OPPOSITION TO IGWA’S FOURTH MITIGATION PLAN -6



pumping to continue under such a plan.

If unappropriated water were available at Magic Springs and IGWA applied for a new
water right to pump water from Magic Springs to the head of Billingsley Creek for the purpose
of raising fish and irrigating, such a water right would almost certainly be denied. There is
currently a moratorium on such new consumptive rights. April 30, 1993 Amended Moratorium
Order. If the Department were to approve such a new water right, it would require mitigation
for the impact of the new water right.

Because the Fourth Mitigation Plan is inconsistent with public interests and the
conservation of resources and allows ground water pumping in the ESPA to continue at a rate
that exceeds natural recharge, the Director should deny IGWA’s Fourth Mitigation Plan.

B. The Magic Springs Plan Puts All Risks on Rangen and Does Not Provide
Any Contingency Provisions.

Conjunctive Management Rule 43.03.c. requires that a mitigation plan have a
“contingency provision” to protect the senior user in the event that mitigation water becomes
unavailable. See IDAPA 37.03.11.43.03.c. This is a mandatory part of any approved
mitigation plan. In the Matter of Distribution of Water to Various Water Rights, 155 Idaho
640, 315 P.3d 828 (2013). In its September 26, 2014 Memorandum Decision and Order on
Petitions for Review, the SRBA invalidated the Director’s Methodology Order in the Surface
Water Coalition’s delivery call because the Director’s decision did not have a contingency plan
to protect the senior’s interests. See, e.g., Memorandum Decision and Order on Petitions for
Judicial Review, In The Matter of Distribution of Water to Various Water Rights Held By or
For the Benefit of A&B Irrigation District, American Falls Reservoir District #2, Burley
Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal

Company, and Twin Falls Canal Company, CV-2010-382, pp. 13, 15. The Director stated
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during the hearing on IGWA’s Fourth Mitigation Plan that given the SRBA Court’s recent
decision, he feels a “heightened” obligation to protect senior users such as Rangen. (Tr., p.
131,1. 18 —p. 132, 1. 6).

As the proponent of the Fourth Mitigation Plan, IGWA had the burden of showing at
the hearing that the Magic Springs Project satisfies the criteria of CM Rule 43.03 and should
be approved so that out-of-priority ground water pumping can continue. At the close of the
evidence, IGWA’s proposed plan raises more questions than it answers:

*  Who is going to acquire the water rights from SeaPac and who will be the
owner/holder of those rights? The Letter of Intent specifies that IGWA is going to acquire
the water rights from SeaPac (Exh. 1003 at § 1). The Transfer Application shows that the
applicant is “IGWA for North Snake GWD, Magic Valley GWD, and Southwest ID”. Who

will be shown as the owner/holder of the rights? IGWA? The Districts? This is important
and needs to be the same as the party constructing and operating the proposed pipelines.

* What are the terms of the water acquisition from Sea Pac? The only
document that IGWA submitted at the hearing was a “Letter of Intent” with SeaPac. See Exh.
1003. The Letter of Intent is not a contract. It does not specify whether the water will be
leased or purchased and does not spell out any of the terms or conditions. Although Lynn
Carlquist, the Chairman of the North Snake Ground Water District and the IGWA Board
Member who testified at the hearing, offered the opinion that he expected to sign an agreement
“in the near future,” he acknowledged that IGWA and the Districts have not yet agreed upon a
price with SeaPac. (Tr., p. 39,1. 23 —p. 40, 1. 22). IGWA also presented no evidence of how
long the agreement with SeaPac would last.

* What are the terms of the lease of the Aqua Life facility from the Idaho
Water Resource Board? Part of the anticipated agreement with SeaPac also requires IGWA
to obtain a long-term lease of the Aqua Life facility that it will then assign to SeaPac. (Tr., p.
41,11. 9-13). Mr. Carlquist acknowledged that IGW A has yet to agree on a price with the Idaho
Water Resource Board for the lease of the Aqua Life facility. (Tr., p. 89, 1. 18 — p. 90, 1. 20).
No lease agreement was offered as evidence.

* How does IGWA propose to construct the pipelines across the various
parcels of land? The Magic Springs Project involves the construction of a pipeline that is
nearly two miles in length. This will require multiple easements which have not yet been
secured. For example, IGWA produced two option agreements for easements signed by the
Candys and Butch Morris. (Exhs. 1012 and 1013). Those option agreements, however, are
specific to the Tucker Springs Mitigation Plan that IGWA submitted and do not give IGWA
the option to build the Magic Springs pipeline over the property belonging to the Candys or
Morris. (See id. at Y 1, 3 & 4 of Water Delivery Agreement).
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* Who is responsible for constructing the pipelines? IGWA? The Districts?
IGWA did not address this issue.

* If IGWA is going to be responsible for constructing the pipelines, how will
it fund construction? No evidence was submitted. Mr. Carlquist testified that the three
impacted Districts will pay for the pipelines, but who are they going to pay? The contractors?
IGWA?

* What is the agreement among the three impacted Districts for sharing those
costs and how can it be enforced and by whom? No evidence was submitted.

* What remedy does IGWA or the Districts have if one of the Districts does
not pay its share of construction? No evidence was submitted.

* Did the Districts approve the construction of the pipelines? No evidence was
submitted.

* Have the Districts approved to pay for the construction of the pipelines? No
evidence was submitted. The only evidence submitted was the testimony of Lynn Carlquist
that the North Snake Ground Water District has increased its assessments by approximately
$170,000 per year. (Tr., p. 111, 11. 6-8).

* How will the funds be raised to pay for construction of the pipelines? Mr.
Carlquist’s testimony that they have been discussing a loan with the Idaho Water Resource
Board and are not worried about funding the project either through private or public loans is
not sufficient for the Director to determine that they have the capital necessary to construct and
maintain the pipelines. (See Tr., p. 108, 1.4 —p. 109, 1. 13).

* Who is going to own the pipelines? No evidence was submitted.

* Who is going to control the operation of the pipeline and decide how much
water is delivered to Rangen and when? No evidence was submitted.

* Who is going to pay for the electricity to operate the pipelines? No evidence
was submitted.

* Who is responsible for maintaining the pipelines? No evidence was
submitted.

* Who is responsible for monitoring the pipelines? No evidence was submitted.

* Who is going to pay for on-going monitoring and maintenance? No evidence
was submitted.

* Who is responsible for obtaining and paying for insurance for the pipeline?
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No evidence was submitted.

* Who is responsible for obtaining and paying for insurance for any damages
sustained by Rangen in the event of a pipeline failure of any kind? No evidence was
submitted.

% Who is responsible for paying for damages suffered by Rangen in the event
water _is not delivered through the pipelines for some reason that is not covered by
insurance (e.g., electricity is turned off for non-payment)? No evidence was submitted.

Even with all of these unanswered questions, IGWA expects the Director to
“conditionally” approve the Fourth Mitigation Plan. There is no provision within the
Conjunctive Management Rules authorizing “conditional” approval. Even if such an approval
could be given, it should not be given because the Fourth Mitigation Plan does not have any
“contingency provisions” to protect Rangen’s interests as required by CM Rule 43.03.c.

Unfortunately, under the Fourth Mitigation Plan, Rangen bears all of the risk associated
with non-performance, including the risk that the Magic Springs Project will not be built, that
one or more components of the project will fail after construction, and that pumping will cease
in the future because the proponents of the plan lose interest in the project or there are disputes
among the proponents or there are financial problems. The disdain with which IGWA has
treated the Director’s conditional approval of the Second Mitigation Plan illustrates the issues
and risks with allowing continued pumping under a “conditionally approved” plan. According
to Bob Hardgrove, IGWA abandoned the Second Mitigation Plan shortly after the hearing on
the plan, maybe even before the Director issued an order approving the plan. (Tr., p. 189, 1.
15 —p. 190, 1. 9). Now that IGWA is willing to acknowledge the Second Mitigation Plan will
never be built, Lynn Carlquist and the other irrigators are not concerned with curtailment
because they have already gotten through yet another irrigation season and won’t turn on their

pumps until next year. (Tr., 80, 1. 23 — 81, 1. 15). IGWA admitted at the beginning of the
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hearing that it will not be delivering the mitigation water that it is obligated to deliver beginning
January 19, 2015, and bluntly stated that it would not be surprised if a curtailment order were
issued for the non-irrigation rights that are pumping at that time. IGWA is not concerned about
curtailment at that time because it knows the irrigators will not be affected:

MR. RANDY BUDGE: We're not surprised. We won't be surprised if

the Director has to issue a curtailment order on that date. We don't have the

ability and we're not intending to by this plan expect to fully satisfy it by the

January 19th day. It's just the practical reality is that the curtailment order

would affect those that could be pumping at that time. We're attempting to

provide mitigation for those that could be curtailed, which is essentially the

nonirrigation rights.
(Tr., p. 15, 11. 5-14) (emphasis added).

Just like the Second Mitigation Plan that was conditionally approved, IGWA could
simply decide not to implement the Fourth Mitigation Plan. They may have already done so.
If IGWA decides to try to construct this project they may be unable to do so. IGWA’s transfer
application has not been approved and they have not obtained all of the necessary easements.
Even if the project is built, IGWA could simply decide at some point in the future not to
continue paying the power bill, the maintenance costs, or to pay for necessary repairs. Rangen
bears all of the risks and there are no provisions in the Fourth Mitigation Plan to address these
issues.

Joy Kinyon, the General Manager of Rangen’s aquaculture division, testified at the
hearing that Rangen will have to make significant changes to its operation to gear up for the
delivery of 9.1 cfs of water. (See Tr., p. 238, 1. 2 —p. 239, 1. 9). It will have to hire additional
professional and technical personnel and make capital investments in the facility itself. (See

id.). Mr. Kinyon testified that he cannot start planning to make those changes because he has

no idea when the water will be delivered, how much water will be delivered, or how long the
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company can expect that water to continue. (Tr., p. 240, 11. 2-9). Mr. Kinyon explained that it
would impact Rangen substantially if it made these types of investments and then the water
was not delivered. (Tr., p. 239,1. 19 —p. 240, 1. 1).

The Director should not simply accept the notion that IGWA will work out all of the
details related to its Fourth Mitigation Plan after it is conditionally approved. Even if IGWA
were prepared to answer all of the questions outlined above, the Plan is still fundamentally
flawed because it does not have a contingency provision to deliver water to Rangen. Just by
way of example, what remedy does Rangen have if the permanent pipeline is approved and
water is delivered for a period of two years, but then there is a disagreement within IGWA or
among the Districts concerning the payment of electricity and the pumps are shut off in
January, 2017? Fish will be dead within a very short period of time and Rangen will be out of
water because there is no backup delivery plan. Moreover, curtailment of junior-priority
ground water pumping in January in this type of situation is simply inadequate to protect
Rangen’s interests.

The Director recognized some of the risks of the Magic Springs Project in his closing
remarks:

But, Mr. Budge, in response to your suggestion that there's some parallel reasoning
that I should apply to this latest proposal, I guess I would turn around and say I view it
as just more of the same. And I'm not perhaps being as disparaging about it as Mr.
Haemmerle is, but what I guess my problem is that I'm not certain with an April 1
deadline that Rangen will -- or that IGWA will have the pipeline half built or a third
built or that any of it will be built at all.

(Tr., p. 262, 11. 16-21). Because the Fourth Mitigation Plan does not have contingency provisions
to protect Rangen’s interests, the Plan should be denied.

C. The Department cannot administer the Fourth Mitigation Plan because
IGWA has failed to provide basic information related to who is covered.

Conjunctive Management Rule 43.01.b. provides that a mitigation plan identify the
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water rights for which benefit the mitigation plan is proposed. See IDAPA 37.03.11.043.01.b.
IGWA has not submitted any information related to the identities of those who will be covered
by the Plan. This is problematic because the Plan has been submitted by IGWA “acting for
and on behalf of its members and non-member participants in mitigation activities.” See
IGWA'’s Fourth Mitigation Plan and Request for Expedited Hearing, p. 1. Who are IGWA’s
members and non-member participants? How can this Mitigation Plan be administered by the
Department if it were approved? How does a ground water pumper who diverts under junior-
priority rights, but who does not initially participate in the Fourth Mitigation Plan, participate
on an equitable basis in this Plan as required by CM Rule 43.03.m? IGWA's failure to provide
this basic administrative information is grounds for denying the Plan.

D. The temporary pipeline to deliver .5 cfs beginning January 19, 2015 will
not satisfy IGWA’s current mitigation obligation.

The Director recognized and commented on the obvious technical problems with
IGWA'’s proposed temporary pipeline (e.g., lack of security, inability to regulate temperature,
etc.), and in fact, invited IGWA to convince him that his concerns were unwarranted. (Tr., p.
13, 1. 23 — p. 14, 1. 21). While the technical problems alone certainly justify the denial of
IGWA'’s plan, the proposal should also be rejected because it will not deliver the mitigation
water to which Rangen is entitled.

The Director told IGWA during the hearing that the proposed temporary pipeline will
not satisfy its current obligation to deliver 2.2 cfs of water to Rangen as of January 19, 2015.
(Tr., p. 13, lines 8-15; p. 133, 1l. 6-23; p. 258, 1. 7 — p. 259, 1. 13). He commented that any
proposal to mitigate only for those ground water rights that are in use in January will not be
approved and that he viewed the temporary pipeline “very dimly.” (Tr., p. 13,1. 8 —p. 14, 1.

24; p. 259, 1l. 7-14). The Director’s analysis of the proposed temporary pipeline is correct,
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and that portion of IGWA’s Fourth Mitigation Plan should be denied.

ITII. CONCLUSION

Backup generators may provide some insurance against a mechanical failure of the
proposed pipelines, but they do not protect against a problem like a financial dispute among
IGWA and/or its Districts to pay for the construction of the pipelines or the ongoing
maintenance and electrical costs. The Fourth Mitigation Plan is fundamentally flawed because
it fails to provide contingency provisions to protect Rangen. IGWA has failed to carry its
burden of demonstrating that it satisfies the criteria set forth in CM Rule 43.03, and, for the
reasons set forth above, Rangen respectfully requests that the Fourth Mitigation Plan be denied.

DATED this 15th day of October, 2014.

MAY, BROWNING & MAY, PLLC

o () —

J.J ustigMay
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Water Management Implications of the Swan Falls Agreement

S Brian Patton, Idaho Department of Water Resources
ﬁ’ Presentation to the Legislative Natural Resources Interim Committee

August 6, 2013




IDWR Actions Related to Swan Falls
Agreement - Water District 2

 Snake River from Milner Dam to Swan Falls Dam
e Created in July 2012

« Purpose is administration of water rights in this reach of river
— ensure delivery of water according to water rights
— Measurement and reporting of diversions

About 150 diversions with irrigation rights totaling more than
3,000 cfs

Phased in measurement device
installation on diversions through
2016
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IDWR Actions Related to Swan Falls Agreement
— Streamflow Measurement & Monitoring Plan

 Measurement & monitoring protocol for delivery of water to
minimum flows at Murphy gage

« Main issue is how to adjust for effects of I[daho Power’s
operations on minimum flow at Murphy gage

— Load following operations (increase or decrease flows based on
power demands) can occur at Lower Salmon, Bliss, C.J. Strike,
and Swan Falls

— Requires measurement of change in storage at these reservoirs
— Consider time lag effects on flows at Murphy gage

» Protocol being developed with together Idaho Power, water
user representatives, and USGS as technical advisor

oo



IDWR Actions related to Swan Falls Agreement
— Streamflow Measurement & Monitoring Plan

« Considerable effort on how best to measure change in storage
— Flow method: requires many more gages than we have

— Reservoir-Stage method: susceptible to wave and wind
action; needs accurate bathometry

* Next steps
— Implement protocol using reservoir-stage method

— Install several new gages

— Implement flow method and compare with reservoir-stage
method

— Work with USGS to quantify uncertainty for both methods

[|.
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Swan Falls Agreement

State obligation to ensure minimum flows at Murphy Gage
just below Swan Falls Dam of:

v' 3,900 cfs (4/1 through 10/31) and

v'5,600 cfs (11/1 through 3/31)

Swan Falls Dam
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However, 180 miles Upstream at Milner Dam

\Water planning, policy, and practice provides for full
development of Snake River above Milner Dam

*At times this practice reduces Snake River flow at Milner Dam
to zero

Milner Dam
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nulig

Snake River
near Murphy

Swan Falls Dam

s 1housand Springs
Discharge from ESPA
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When flow is zero at Milner, flow at Swan Falls Dam is
made up almost entirely of spring flows from the ESPA
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SNAKE RIVER NEAR MURPHY
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Discharge (cfs)
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——2013 Flow (3 day average.+/- 10% error bars)
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Implications of Swan Falls Agreement
Combined with Milner Zero Flow Policy

*ESPA must be managed to sustain spring flows sufficient to
meet the Swan Falls minimum flows

v'Few junior-priority trust rights in river that could be curtailed

v'Curtailment of junior trust rights in ESPA not good solution —
delayed timing means effects don’t reach river when needed
and causes economic damage in process

——— - —
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What tools are available to
sustain spring flows?

v'"Managed aquifer recharge
v Ground water-to-surface water conversion projects
v'Demand reduction (ground water use)

v"Weather modification — more streamflow results in less
supplemental ground water pumping
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How does CAMP fit into the equation?

v'CAMP lays out a goal for ESPA water budget change through a
series of management actions

v'Phase 1 of CAMP (200-300 KAF water budget change) is
designed to stabilize aquifer storage - this should stabilize spring

flows

v'Phase 2 (600 KAF water budget change) is
designed to recover some aquifer storage —
this should recover some spring flows

v'CAMP funding system not enacted
v'Progress being made by using some IWRB

funds to leverage water user funds and
securing federal grants
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How does CAMP fit into the equation?
CAMP Progress:

Recharge 100,000 AF/yr 117,111 AF/yr average

GW-SW 100,000 AF/yr Projects installed on 11,612 acres.
Conversions Should reduce GW pumping by

15,000 AF/yr

Demand 95,000 AF/yr 42,000 AF/yr (CREP)
Reduction

Cloud Pilot program — 19 remote-operated generators
Seeding analyze results installed. IPCO estimates current

operations will produce average of
124,000 AF/yr additional flow

Real test of success will be aquifer stabilization!
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How does CAMP fit into the equation?

CAMP Activities: Effects on Snake River Flow
Below Milner
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Water Resource Board

How Does the Milner to King Hill Part B State
Water Plan Fit into the Equation?

*Adopted in 1992 - focused on protected river
designations for remaining free-flowing rapids

*Pressure from proposed hydropower development
In reach

*Policy statement in plan

calls for sending more =

water over Milner — does =

not reflect current
understanding of —
agreements and legislation [
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How Does the Milner to King Hill Part B State
Water Plan Fit into the Equation?

*Could be revised and re-structured to lay out how state will
maintain Swan Falls minimum flows:

v'Tie minimum flow obligations together with spring flow
outcomes from CAMP

v'Develop predictive tools to forecast potential breaches
of minimum flows

v'Use of IWRB’s Palisades storage & acquisition or
development of additional storage

v'Other projects that may be necessary to maintain
minimum flows




IDAHO

Water Resource Board

How Does the Milner to King Hill Part B State
Water Plan Fit into the Equation?

*Goal is to be proactive and have a unified plan for managing
the combined ESPA-Snake River system to sustain multiple
state objectives:

v'Stabilize ESPA
v'"Milner Zero Flow (full development above Milner)

v'Swan Falls minimum flows

*Have opportunity to
forestall problem
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1419 W. Washington
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BEFORE THE DEPARTMENT OF WATER RESOURCES

IN THE MATTER  OF

OF THE STATE OF IDAHO

THE

APPLICATION FOR TRANSFER OF RANGEN, INC.’S CLOSING BRIEF

WATER RIGHT NO.

OF IDAHO, INC.

36-7072
(TRANSFER APPLICATION #79560) IN
THE NAME OF IGWA FOR NORTH
SNAKE GWD, MAGIC VALLEY GWD,
SOUTHWEST IRRIGATION DISTRICT
ON BEHALF OF THE OWNER, SEAPAC

Rangen, Inc., by and through its attorneys, submits the following Closing Brief in

accordance with Director Spackman’s verbal order on December 18, 2014.

I.

INTRODUCTION

On September 12, 2014, an Application for Transfer of Water Right No. 36-7072 (Transfer

Application No. 79560) in the Name of IGWA for North Snake Ground Water District, Magic

RANGEN, INC.’S CLOSING BRIEF - 1



Valley Ground Water District and Southwest Irrigation District on Behalf of the Owner, SeaPac
of Idaho, Inc.(“Transfer Application’) was filed to change the place of use from SeaPac to Rangen.

Rangen timely filed a Protest to the approval of the Transfer Application. A hearing on
the Transfer Application was held December 18, 2014.

IL. STANDARD FOR APPROVING

Section 42-222 of the Idaho Code governs transfers. In order to approve a transfer:

[t]he director of the department of water resources shall examine all the evidence
and available information and shall approve the change in whole, or in part, or
upon conditions, provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original right, the change is
consistent with the conservation of water resources within the state of Idaho and
is in the local public interest as defined in section 42-202B , Idaho Code, the
change will not adversely affect the local economy of the watershed or local area
within which the source of water for the proposed use originates.

I.C. § 42-222(1). “Regardless of whether or not an application for transfer is protested, Section
42-222, 1daho Code, requires that the department evaluate whether there would be injury to other
water rights, there would be an enlargement in use of the original right.” (Exh 5017). Accordingly,
the burden is on the applicant to show non-injury and no enlargement.

III. ARGUMENT

A. THE TRANSFER FAILS TO MAINTAIN STREAM CONDITIONS.

One of the foundational tenets of the prior appropriation doctrine is that subsequent
appropriators have a vested interest in the maintenance of the stream as it was at the time of their
appropriation:

“A subsequent appropriator has a vested right against his senior to insist upon the

continuance of the conditions that existed at the time he made his appropriation.

‘A second appropriator has a right to have the water continue to flow as it flowed

when he made his appropriation.” The subsequent appropriator is entitled to the
surplus, and any attempt of the prior appropriator to make a sale of such surplus to
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someone else to the injury of existing appropriators, though subsequent, is of no
avail.”

Bennett v. Nourse, 22 Idaho 249, 125 P. 1038 (1912) (quoting WIEL ON WATER RIGHTS, 3d ed., sec.
302), citing Baer Bros. etc. Co. v. Wilson, 38 Colo. 101, 88 P. 265; Handy Ditch Co. v. Louden
Irr. Canal Co., 27 Colo. 515, 62 P. 847; MILLS' IRRIGATION MANUAL, p. 68; see also, Farmers
Highline Canal & Reservoir, Co. v. City of Golden, supra, 272 P.2d at 361. Fuller v. Mining Co.,
12 Colo. 12, 19 P. 836; Strickler v. City of Colorado Springs, 16 Colo. 61, 26 P. 313; Cache La
Poudre Irr. Co. v. Larimer & Weld Reservoir Co., 25 Colo. 144, 53 P. 318; Kin. Irr. §§ 175, 231,
248; BLACK, POM. WATER RIGHTS, § 69; Junkans v. Bergin, 67 Cal. 267, 7 P. 684; Hague v.
Irrigation Co., 16 Utah 421, 52 P. 765, 41 L.R.A. 311; Last Chance Min. Co. v. Bunker Hill & S.
Min. & Concentrating Co. (C. C.) 49 F. 430; Mining Co. v. Holter, 1 Mont. 296; Kidd v. Laird, 15
Cal. 161 (Cal. 1860).

This does not mean that a water right may not be changed in any way. Courts recognized
very early that appropriators must be allowed to make changes to the character of water rights
while maintaining priority. Fuller v. Swan River Placer Min. Co., 19 P. 836 (Colo. 1888), Farmers
Highline Canal & Reservoir, Co. v. City of Golden, 272 P.2d 629, 631 (Colo. 1954). These changes
can include moving the place of diversion or even the place of use. Id. The caveat is that the
relative priorities of water rights must be maintained so that junior appropriators are not
injured. Id. (Emphasis added).

Once there are junior water rights present on a stream, a prior appropriator may not expand
its appropriation, consumptive use, or alter the pattern of return flow if such a change impacts the
availability of water to junior appropriators or expands the original appropriation. Baer Bros. Land

& Cattle Co. v. Wilson, 88 P. 265 (Colo. 1906).
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[f appellant was the only appropriator, it would have the right to change the point
of diversion or place of use of the water as frequently as desired, because there
would be none having rights which might be affected; but, when a subsequent
appropriator makes his diversion, he acts under the belief that the water
appropriated by his senior will continue to be used as it was at the time of the
making of the appropriation of the junior. So a subsequent appropriator has a vested
right as against his senior to insist upon the continuance of the conditions that
existed at the time he made his appropriation.

Id. at 265. There is no requirement that the expansion or change in pattern of return flow
cause any particular junior appropriator to suffer a shortage of water as a direct result of the
transfer. There is not even a requirement that the stream be over appropriated. The issue is
maintenance of the relative priorities between appropriations of water. The focus of the analysis
is on the historic original use of the water by the senior and whether that has changed. Even if the
change would not presently cause an actual shortage of water for any particular junior, the change
from the original use permanently alters the relative priorities of water rights on the stream. In a
future shortage, a junior that might not otherwise have been out-of-priority may be curtailed.

The injury is the expansion of use or change of historic patterns of return flows. This is
why the inquiry is directed to the “enlargement in use of the original right.” See, Idaho Code §
42-222(1) (emphasis added). The historical consumptive use and return flows upon which the
water right was obtained are what subsequent appropriations are entitled to rely upon. Even if the
water right were later transferred again, the appropriate inquiry would be whether the later transfer
changed the impact from use of the original right. Expansion of consumption or other reduction
of the quantity of water which returns to the stream under a senior water right effectively changes
the relative priorities on the stream. That change in relative priority is what causes the injury to
junior appropriators. If the proposed change would expand the use of the water and yet not cause

a shortage of water downstream, the appropriate action would be to issue a new water right with a
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new priority date for the new use. There is no such unappropriated water in this case and the
transfer should simply be denied. (Exh 5007).

In this case, the GWDs have failed to prove that the Application protects the original stream
conditions. As set forth below, all the evidence establishes that the original stream conditions are
not protected by the Application, and, therefore it should be denied.

B. THE MAGIC SPRINGS PROJECT CAUSES INJURY TO OTHER WATER
USERS.

The most fundamental and primary issue in this transfer is whether the GWDs’ Application
can be approved since the return flows to the Snake River are not protected. Well-established case
law provides that return flows to a steam should be protected in transfer cases. In this transfer, the
GWDs cannot show that return flows will remain the same, and therefore, injury has occurred.

Colorado has substantial case law addressing this issue. For example, in City of Thornton
v. Bijou Irrigation Co., 926 P.2d 1 (Colo. 1996), the Colorado Supreme Court explained:

One of the basic tenets of Colorado water law is that junior appropriators are
entitled to maintenance of the conditions on the stream existing at the time of their
respective appropriations. Equally well established is the principle that a change of
water rights cannot be approved if the change will injuriously affect the vested
rights of other water users. This protection extends not only to surface water users
but to users of all water tributary to a natural stream, including appropriators of
tributary underground water. Furthermore, this protection extends to junior
appropriators' rights in return flows: It has been fundamental law in this state
that junior appropriators have rights in return flow to the extent that they
may not be injured by a change in the place of use of the irrigation water which
provides that return flow.

Id. at 80. (Emphasis added).
Out of this statement of law comes the proposition that in order to approve a transfer, the

applicant must prove that: (1) the consumptive use of the water is the same; and (2) that the amount
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of return flows remains the same.! These principles were discussed in Farmers Highline Canal &
Reservoir, Co. v. City of Golden, 272 P.2d 629 (Colo. 1954), an oft cited case under Colorado
water law. In that case, the City of Golden purchased an irrigation right for which the City sought
to change the point of diversion and purpose of use. Id. at 630. The original right had been
conveyed out of Clear Creek from the Swadley Ditch. The transfer sought to move the point of
diversion from the Swadley Ditch to the Clear Creek Ditch, a point five miles upstream from the
original point of diversion. The users of the Swadley Ditch protested the transfer, arguing among
other things that the “petitioner had not sustained its burden of proof by a sufficient showing that
the vested rights of protestants would not be injuriously affected by said change; [and] that the
trial court had in effect attempted to place said burden upon the protestants to prove injury.” Id.
at 631.

The Colorado Supreme Court reversed the trial court’s decision to grant the application,
finding that there was insufficient evidence in the record to sustain the decision. There were two
problems with the trial court’s decision. The first problem was that there was insufficient evidence
in the record as to whether the use of water under the original right was “excessive.” Specifically,
the court noted that “[t]he extent of needed use in original location is the criterion in considering
change of point of diversion.” Id. 635.

The second problem with the transfer was that there was insufficient evidence in the record
on “return flows.” The Court held:

In addition to the duty of water in change of point of diversion cases, due
consideration also must be [] had with the amount of return flow, both before

! Many of these principles have been codified in statutes. However, these principles predate
statutory adoption and have been recognized under constitutional provisions similar or identical to Idaho’s
Constitutional Provisions, Art. XV, Sections 1 through 5, or the principles have their origination in common
law. See e.g., Kidd v. Laird, 15 Cal. 161 (Cal. 1860).
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and after the change, that the stream may remain as it was, and not suffer

depletion, nor yet that the user at the point of changed location be obliged to add

thereto. The first is not permissible and the latter not required. Where it appears that

the change sought to be made will result in depletion to the source of supply and

result in injury to junior appropriators therefrom, the decree should contain such

conditions as are proper to counteract the loss, and should be denied only in such

instances as where it is impossible to impose reasonable conditions to effectuate

this purpose.

Id. (Citations omitted). (Emphasis added).

In this case, the GWDs have not established their burden of proof with respect to the
consumptive use elements of the original right versus the transferred right, and they have not
shown that the return flow to the Snake River is the same. As to the return flow, the original right
is used in SeaPac’s Magic Springs facility and immediately returned to the Snake River. Under
the proposed transfer the water will flow through Rangen’s Research Hatchery and then down
Billingsley Creek. Both Frank Erwin and Cindy Yenter, Department witnesses, opined or testified
that the Magic Springs water, if the transfer is granted, will not return to the Snake River. (Tr. p.
24,1. 16-18; p. 26, 1. 14-18) (Exh 4014). Frank Erwin also testified that it would be impossible to
administer the transfer in such a way to ensure that the Magic Springs water would ever return to
the Snake River. (Tr. p.24,1. 19 —p. 26, 1. 13).

Scott King, the GWDs’ engineering expert who testified, did not testify that the same
amount of water would enter the Snake River before and after the transfer. To the contrary, King
testified that he agreed with Frank Erwin’s testimony and that it was unlikely that any water

delivered to the head of Billingsley Creek would return to the Snake River:

Q. And you heard his testimony that none of it would make it back to the Snake
River? Do you understand that?
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A. I think Mr. Erwin described parts of the years it would make it to the Snake
River and parts of the years it wouldn't. And it would depend on the quantity of
water, and perhaps not all of it would make it back to the Snake River.

Q. Okay. I don't want to fight with you. He said most likely that most of it, if not
all of it, would not make it back to the Snake River. That was his testimony; correct?

A. Yes, during the irrigation season.

Q. Okay. And you don't have any specific facts in your quiver that you could
disagree with Mr. Erwin's testimony; correct?

A. No, I do not.

Q. So Mr. Erwin's testimony is in fact correct; correct?

A. Yes.
(Tr. p. 93, 1. 4-23).

Sophia Sigstedt, another engineering expert for the GWDs who practices in Colorado and
is obviously familiar with the case law discussed above, recognized that maintaining the return
flow to the Snake River is essential for a transfer. She testified:

Q. Interms of looking at how this water would actually be used, the only thing that
you looked at was evaporation?

A. That's the only thing that matters in terms of the transfer from the way that I look

at it, because what we're trying to make sure that we don't change is how this
water enters the Snake River, so before it entered directly at Magic Springs.

dkk

(Tr. p. 165,1. 19 —p. 166, 1. 1) (Emphasis added). In response to whether she disagreed with Frank
Erwin’s testimony, the best opinion she could give was, “I honestly do a little — I do disagree with
itin sum.” (Tr. p. 165,1. 11-12).

Even her evaporation analysis was flawed. She merely calculated the evaporation loss of

the 10 cfs of water while located in Billingsley Creek. She failed to consider the many diversions
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from Billingsley Creek, and she failed to consider all the other parts of a consumptive use analysis
as set forth under Idaho Code § 42-202B(1). Under that Section, “consumptive use” is defined as
follows: “’Consumptive use’ means that portion of the annual volume of water diverted under a
water right that is transpired by growing vegetation, evaporated from soils, converted to
nonrecoverable water vapor, incorporated into products, or otherwise does not return to the waters
of the state.” By only looking at the evaporation of water in Billingsley Creek, Ms. Sigstedt did
not even perform a correct analysis of “consumptive use” under Idaho law. As such, her testimony
should be disregarded.

In order to attempt to address the injury caused by the proposed transfer, Ms. Sigstedt
attempted to provide evidence that the GWDs have previously mitigated for the transfer through
recharge. There are legal and factual problems with this position. As a matter of law, the type of
recharge credit envisioned by the GWDs was rejected by Judge Wildman in his decision on the
First Mitigation Plan because there is no guarantee that such recharge activities will continue.
Rangen v. IDWR et al., CV-2014-2446, Memorandum Decision and Order on Petition for Judicial
Review. The proposed mitigation is also not the type of “mitigation” envisioned by the Department
in its own Transfer Memo. See. Exh. 5017, pp. 24-26.

Additionally, as a matter of fact, the recharge activities do not, in any way, mitigate for the
continued damage caused by the GWDs' pumping in the ESPA. In calculating the recharge credit,
Ms. Sigstedt failed to calculate the net effect of continued groundwater pumping:

Q. Okay. And what we are addressing is we've got a situation where we've got

groundwater pumping that is occurring -- okay? -- and that is impacting all of these

springs that you are calculating reach gains for.

A. Right.
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Q. And it's reducing each of those springs.

A. Right.

Q. And you accept that?

A. T accept that, but I -

Q. And you accept that it's reducing those springs; correct?
A. Yes.

Q. Okay. There's a reduction there?

A. That's correct.

Q. And there has been a little bit of mitigation that has occurred, and that reduces
the impact to those springs by a certain amount; correct?

A. That's correct.

Q. Okay. And so what you're looking at in your calculation is not the net effect of
what that pumping is, but you're looking at just the gains that are there; correct?

A. That's right.

(Tr.p. 171, 1. 9-25; p. 172, 1. 1-7).

It seems entirely reasonable that if the GWDs are evaluating credits, they should also be
required to evaluate the debits on the other side of the accounting equation. Contrary to the
methodology employed by Ms. Sigstedt, Dr. Brockway performed a full accounting of credits and
debits (i.e., continued groundwater pumping). Dr. Brockway testified the effects of groundwater
pumping on the individual streams far exceeds the benefits of recharge:

A. We ran the ESPAM-2.1 model for — and looked at the simulated steady-state

benefit to the six model cells that contribute spring water to Billingsley Creek using

the 2013 IGWA mitigation efforts as outlined by IDWR, and the benefits to those

six model cells, there's about 2.83 cfs.

Q. Okay.
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A. Then if you -- using the same model and the same six model cells, if you look at

the impact of junior groundwater pumping with the -- with the Great Rift trim line

in there, the impact is 33.3 cfs to the Rangen model cell.

(Tr. p. 213, 1. 18-28; p. 214, 1. 1-4). See also, Exh. 5019.

To summarize, the GWDs, based on the testimony of their two expert witnesses, have failed
to satisfy their burden of showing non-injury by the transfer. All of the Department and Rangen
witnesses, on the other hand, affirmatively stated and showed, based on the actual and historical
use of water in Billingsley Creek, that 10 cfs of water transferred to the head of Billingsley Creek
under this transfer would not make it to the Snake River.

Furthermore, based on the testimony of Frank Erwin and Charles Brockway, there is no
way to provide any type of condition to transfer which would guarantee that the 10 cfs of water
would ever make it to the Snake River.

Q. Okay. So just so I understand your testimony, Frank, I think you previously told

me that it's not possible that that 10 cfs of water would return to the Snake River

during the irrigation season?

A. I don't believe it would, no.

(Tr. p. 26, 1. 14-18). See also, Brockway testimony. (Tr, pgs. 190-191).

Mr. Erwin also testified that because of the lack of adequate measuring devices, the
inability to provide 24/7 surveillance, and the inability to calculate conveyance loss from all of the
Billingsley Creek diversions, it would be currently “impossible” to make sure the 10 cfs of water
delivered to Rangen would ever make its way back to the Snake River. (Tr. pgs. 25-26). Because

it would be impossible to currently deliver the 10 cfs of water to the Snake River, this transfer

should be denied because return flows to the Snake River cannot be guaranteed.
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C. THE TRANSFER RESULTS IN AN ENLARGEMENT OF THE ORIGINAL
RIGHT.

Idaho Code § 42-222(1) provides that transfers may be allowed if the transfer “does not
constitute an enlargement in use of the original right.” As previously discussed, based on the
second use of water after it leaves the Rangen facility and before the water enters the Snake River,
the evidence is that the water will be consumed by other users in the Billingsley Creek system.
Cindy Yenter, the Wastermaster for Water District 130, in opposing the Application stated in her
recommendation: “it is not unreasonable to predict that 10 cfs injected at the head of Billingsley
Creek will not be returned to the Snake River, but will be consumed by downstream creek
diversions. Consequently this proposal is changing a non-consumptive use of water to one which
is ultimately consumptive to the original source and tributary.” (Exh. 4014).

Based on Ms. Yenter's recommendation, the Department considers enlargement to be
defined as whether the transfer is “consumptive to the original source and tributary.” This
definition of “enlargement” is consistent with all the authority in Idaho and other jurisdictions
which state that the return flows to a stream or river must be protected. City of Thornton v. Bijou
Irrigation Co, supra; Farmers Highline Canal & Reservoir, Co. v. City of Golden, supra. In this
case, as demonstrated by the testimony of Frank Erwin and Dr. Brockway, the 10 cfs of water
under the original water right was wholly non-consumptive because all of the water from Magic
Springs made it to the Snake River.

The right as transferred to the head of Billingsley Creek is wholly, or mostly, consumptive
because little, if any, of the water makes it back to the Snake River. Because the water right is
consumptive, it means the original right has been enlarged. Even if the water was not consumed,

the transfer alters the conditions of the stream flow in the Snake River as to junior appropriators
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and, therefore, violates the juniors’ rights to stream conditions which existed at the time of those
original appropriations. At the very least, the GWDs have not met their burden of proving that the
transfer does not alter the stream conditions with respect to the rights of junior appropriators.
Because enlargements are prohibited, there is no condition which might allow the Director to
approve the transfer.

D. THE PROPOSED TRANFER SHOULD NOT BE APPROVED BECAUSE IT
INJURES TRUST WATER RIGHTS.

The Magic Springs water was originally appropriated in 1969 to raise fish at the Magic
Springs facility. (Exh. 4000, p. 21). Fish propagation does not consumptively use any water. The
water simply flows through the Magic Springs facility and is discharged directly into the Snake
River. Since the time that the Magic Springs water was appropriated, subsequent appropriators
downstream have appropriated the water in the Snake River including the return flow from the
Magic Springs rights for a variety of beneficial uses. Additionally, in October 1984, Idaho Power
Company and the State of Idaho entered into the Swan Falls Agreement. (attached hereto as
Appendix A). Among other things, the Agreement provided that Idaho Power’s hydropower water
rights are subordinated to upstream water rights in existence in October 1984. See, Appendix A,
7(D). The Agreement together with implementing legislation also provided that Idaho Power’s
water rights in excess of a seasonal minimum stream flows and less than the decreed quantity of
Idaho Power’s water rights be placed in a trust. See, Appendix A, 7(A); Idaho Code § 42-203B.
The water rights are “held in trust by the state of Idaho, by and through the governor, for the use
and benefit of the user of the water for power purposes, and of the people of the state of Idaho; . .
.. Idaho Code § 42-203B. The Idaho Power water rights held in trust are commonly referred to

as “Trust Water.”
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Trust Water is subject to appropriation for future upstream beneficial use. Water rights
obtained for the use of the Trust Water occurring after October 1984 are commonly referred to as
“Trust Water Rights.” Idaho Power’s water rights are subordinated to such Trust Water Rights;
however, if flows are reduced below the seasonal minimum stream flows, Trust Water Rights are
subject to curtailment. Water Rights in existence in October 1984 are not subject to curtailment
based upon the seasonal minimum stream flows. Appendix A, 7(D).

The relative priorities of the various water rights in this system are incredibly complex.
This transfer would affect those relative priorities. As discussed above, each of the water rights
holders has a vested interest in the stream conditions existing at the time of their respective
appropriations. The effect of this transfer would be to eliminate approximately 10 cfs of return
flow that has historically flowed into the Snake River from Magic Springs. Because the Magic
Springs water right has a priority date of 1969, this would have the same practical effect as granting
a new fully consumptive water right with a retroactive 1969 priority date. Each of the users in this
system whose rights are either junior or subordinated to such a new water right are injured by such
an insertion. This right is senior to each of the Trust Water Rights and reduces the quantity of
Trust Water available for subsequent appropriation. This additional water right would also not be
subject to the seasonal minimum stream flows at the Murphy Gage. The retroactive insertion of a
new fully consumptive 1969 priority water right injures these subsequent appropriators regardless
of whether the use of that water right would directly lead to a reduction in flow of water below the

level of seasonal minimum stream flows.
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E. THE TRANSFER SHOULD NOT BE APPROVED BECAUSE IT IS
SPECULATIVE.

Rangen argued previously in the hearing on the GWDs’ attempt to appropriate the talus
slope spring water at the Research Hatchery (Permit No. 36-16976 hereinafter “Permit Case”) that
the permit should not be granted because it was speculative. Some of those same principles apply
to transfer cases such as this one.

The “anti-speculation” doctrine previously cited by Rangen in the Permit Case is equally
applicable to this proposed transfer. High Plains A&M, LLCV v. Southeastern Colorado
Conservancy District, 120 P.3d 710 (Colo. 2005). The anti-speculation doctrine in transfer cases
is invoked to make sure that a transferred water right is “sufficiently described actual beneficial
use to be made at an identified location or locations under the change decree.” Id. at 721. The
notion that each water right needs an identified beneficial use and place of use is also consistent
with Idaho law in that for every water right, there must be an actual diversion and application of
water to a beneficial use. United States v. Pioneer Irrigation Water District, 144 Idaho 106, 113,
157 P.3d 600 (2007).

In this case, the right is claimed for “fish propagation/mitigation.” (Exh. 4000). Cindy
Yenter recommended that the transfer be disallowed because the term “mitigation” was too
speculative to determine. (Exh.4014). Mr. King, the GWDs’ water right specialist who worked
for the Department for 15 years, could not characterize what this use or uses mean. “I am not sure
if it is one or two uses.” (Tr. p. 104, 1. 21-22). Contrary to his testimony in the permit case, Mr.
King testified that “mitigation is always associated with some other use.”

Q. Okay. Where is the place of use in your mind, Mr. King, for the -- now, you understand
that there are two -- well, you tell me, because I don't understand it. The purpose of use is
described as fish propagation slash mitigation; correct?
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A. Correct.

Q. Is that one or two uses?

A. Mitigation is an interesting concept in a use, in that mitigation is generally associated
with some other use. Our other use here is fish propagation. IGWA is proposing a
mitigation use to be delivered to Rangen for fish propagation.

Q. That's interesting. So your testimony is that mitigation is usually associated with some
other use like mitigation for fish propagation; correct?

A. Correct.
(Tr. p. 102-103).

Just like the Permit Case, no one knows what the term “mitigation” means. Rangen
previously argued in the permit case that the use “mitigation” cannot stand alone, because the term
is too speculative. Mr. King, now in this case, evidently agrees with that analysis. The fact remains
that the terms “fish propagation/mitigation” is too speculative. If a purpose of use is subject to
conflicting interpretations as claimed, it is simply too speculative for the Director to allow. Ifthe
GWDs intend that the “mitigation” right may be used in other places to satisfy other users in
Billingsley Creek for future mitigation responsibilities, this right as claimed is too speculative to
allow.

Furthermore, the GWDs have not shown sufficient rights to the place where the water is to
be transferred to, namely, the Rangen facility. (Exh. 5017) (Transfer Memo, p. 18 — “Applicant
Does not Own the Place of Use™). Just like the Permit Case, the GWDs must show that they are
authorized to use the place of use. To date, the GWDs have only sent a Letter of Intent to File
Eminent Domain, which is not sufficient. See, Lemmon v. Hardy, 95 1daho 778, 780, 519 P.2d
1168 (1974), citing Bassettv. Swenson, 51 1daho 256, 5 P.2d 722 (1931). See also, Joyce Livestock
v. US.A., 144 Idaho 1, 18, 156 P.3d 502, (2007); Branson v. Miracle, 107 Idaho 221, 227, 687

P.2d 1348 (1984). Also, the GWDs lack the legal authority to condemn under I.C. §42-5224(13)
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because the authority to condemn is not broad enough to condemn Rangen’s property for the
purposes they seek.?

F. THE PROPOSED TRANSFER IS NOT CONSISTENT WITH THE PUBLIC’S
INTERESTS.

Minimum stream flows are guaranteed by the State of Idaho to Idaho Power Company
through the Swan Falls Agreement (see Clear Springs v. Spackman, 150 Idaho 790, 252 P.3d 71
(2011) for a discussion of the Swan Falls Agreement). The Department of Water Resources
recognizes that it has an obligation to manage the ESPA-Snake River system to ensure compliance
with the Swan Falls Agreement and avoid injuring trust water rights. See IDWR Actions Related
to the Swan Falls Agreement, presented by Brian Patton on August 6, 2013 to the Legislative
Natural Resources Interim Committee (attached hereto as Appendix B). The Fourth Mitigation
Plan does nothing to address the injury caused by junior-priority ground water pumping within the
ESPA. The Fourth Mitigation Plan runs afoul of the Department’s obligation to manage and

protect the ESPA and, is, therefore, contrary to public interests and the conservation of resources.

2 Jdaho’s condemnation statutes specify the three distinct property interests which may be obtained
by eminent domain These three interests are as follows:

7-702. ESTATES SUBJECT TO TAKING. The following is a classification of the
estates and rights in lands subject to be taken for public use:

1. A fee simple, when taken for public buildings or grounds, or for permanent
buildings, for reservoirs and dams and permanent flooding occasioned thereby, or for an
outlet for a flow, or a place for the deposit of debris or tailings of a mine.

2. An easement, when taken for any other use.

3. The right of entry upon, and occupation of, lands, and the right to take therefrom
such earth, gravel, stones, trees and timber as may be necessary for some public use.
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The Magic Springs Project does not add any new water to the Hagerman Valley and does
not reduce ground water pumping. In fact, the Plan, if actually implemented, further exacerbates
the water shortage because it takes water from an area that is already short and puts it in a Snake
River tributary where it will be consumed before it reaches the river. Rather than mitigating for
the impact of ground water pumping, the Fourth Mitigation Plan compounds that impact and would
allow continued mining of the ESPA. The Director may not disregard the injury that continues to
be done to the ESPA and allow junior ground water pumping to continue under such a plan.

If unappropriated water were available at Magic Springs and IGWA applied for a new
water right to pump water from Magic Springs to the head of Billingsley Creek for the purpose of
raising fish and irrigating, such a water right would almost certainly be denied. There is currently
a moratorium on such new consumptive rights. April 30, 1993 Amended Moratorium Order. 1If
the Department were to approve such a new water right, it would require mitigation for the impact
of the new water right.

Because the Fourth Mitigation Plan is inconsistent with public interests and the
conservation of resources and allows ground water pumping in the ESPA to continue at a rate that
exceeds natural recharge, the Director should deny the proposed transfer application.

G. THE DIRECTOR SHOULD NOT CONDITION THE PERMIT ON
“SHEPHERDING” THE WATER TO THE SNAKE RIVER.

Every person who testified at the hearing recognized that if water is pumped from Magic
Springs to the Research Hatchery it will not make its way to the Snake River. The water will be
consumed by irrigators on Billingsley Creek. See, Section B and C, infra. Recognizing thisissue,
the GWDs implicitly argued that the Director could address the problem by ordering the

watermaster of District 36A to “shepherd” the water down Billingsley Creek to ensure that it was
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not used and was put back in the Snake River. The GWDs’ argument is factually and legally
flawed.

To begin with, there are serious practical problems with trying to measure the water flows
of Billingsley Creek to ensure that the water from Magic Springs actually makes its way to the
Snake River. The GWDs contend that shepherding the water is just a matter of improving some
diversion structures and adding some measuring devices on Billingsley Creek, but the problem is
actually much more complex. When asked if improvements to diversion structures or measuring
devices could make “shepherding” the water more feasible, Mr. Erwin explained:

Q. But there could be improvements made to the diversion structures or measuring
devices that would make that more feasible?

A. I would -- I would say this much in answer to that question: As far as the
diversions away from the stream, we have, I think at least, good control and good
measuring devices. I think the problem would be to put gauging stations along the
creek, on the creek so that we could determine how much water we were losing or
gaining in a particular reach so that we had some idea of how much of that 10 got
to that next gauging station.

Right now as far as the deliveries, the majority of the main diversions on Billingsley
Creek are all at the very end of it. The Curren Ditch is the only one that diverts
towards the upper end of the natural streambed.

And because of that, the Department or the District and the watermaster, I, we have
one gauging station on the creek that is above those downstream diversions. And
that is where I determine how much water I have to distribute to those approximate
11 downstream diversions, and that's how I determine who's going to end up in
priority and who's not.

The thing that -- other thing that makes that complicated is, for example, a lot of
the rotations that we've done in the past. That is done just so that there are -- or
some of the downstream fish propagation people can stay in business, otherwise all
the water in the creek would be consumed in the neighborhood of around 1904 to
1906 in priority. So if everybody took their full allotment during the heat of the
summer away from the stream and we didn't rotate it in a little bit, then those fish
people would realistically be out of business.
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(Tr., p.

doing so would ignore the prior appropriation doctrine because the water will be in the stream, but
the Billingsley Creek users would not be able to use it.

shepherding the water to the Snake River would require the watermaster to ignore the prior

The other aspect you have to understand or realize on the creek itself is from four
o'clock in the afternoon in July and August until four o'clock in the morning there
can be as much as a 20 cfs variance in the end of the creek. And in other words,
what I'm telling you is there are times if you go there at four o'clock in the moming,
you'll see 10 or 15 running into the river. If you go there at four o'clock in the
afternoon, and it will be dry. So it's very difficult for those folks there to be able to
stay in business.

As a footnote, one of the companies there keeps a diesel-powered pump for
recirculation when the creek does go dry. And it does. And they do use the pump.
So like I said, to figure out what to do with this 10 is going to be really difficult. I
just don't know how I can do that.

Q. If you had another gauging station on Billingsley Creek down lower, would that
enable you to do that?

A. 1 think realistically -- and I haven't looked at it from that perspective, but
realistically I'm going to say we would almost need a gauging station below every
one of those 11 diversions, otherwise I wouldn't have any idea how much water I
had left for each one of them. And I -- honestly at this point I don't know how to
accomplish that --

Q. Okay.
A. — physically on the ground.

27,1.18 - p. 30, 1. 6).

Even if the water could be “shepherded” to the Snake River, the GWDs miss the point that

appropriation doctrine. (Tr., p. 133, 1. 4-15).

Mr. Erwin explained the problems the “shepherding” concept would create from a practical

standpoint:

I guess the first problem I'd have ifit's running by an irrigation diversion and they're
short, they're going to want to take it. So it's going to be very difficult to try to keep
that water within the Billingsley Creek proper.
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(Tr., p. 16, 1. 21-25).
Mr. Erwin further explained:

A. I'd put it this way: If I had enough deputies to keep their eye on them, maybe.
But like I said, if there's a farmer there irrigating, there's water going by and he can't
get his pump on, I think you'll have a hard time keeping that headgate closed down.
I'm not saying legally I couldn't do it, but that's -- that's going to be difficult and
live in the Valley. You may have to find another watermaster. I don't know.

Q. Are you saying that the water users may make it difficult for you to do that
because they may be turning their headgates on at times when they're out of
priority?

A. 1 wouldn't say they'd be out of priority. I would say that that water going by to
them is in the natural streambed, and as far as they're concerned, it's there for prior
appropriation. I don't know how you're going to educate all those guys that that
might not be their water. That's going to be a difficult task.

(Tr., p. 32, 1.12-p. 33,16)
When counsel for the GWDs pressed Mr. Erwin as to why “shepherding” the water would

be factually impossible, Mr. Erwin explained:

I think the part I find troubling is, if I'm understanding your testimony correctly,
you're saying that you're unable to assure administration by priority because people
may open their headgates whether you've instructed them to do that or not?

A. 1 wouldn't phrase it quite that way. I think the issue here is you're talking about
the 10 cubic foot per second of water that you're putting in at Rangen's into
Billingsley Creek. From the aspect that I look at that and what's going to happen
with it, as it goes downstream, it's going to be co-mingled with all the other spring
sources that feed the creek. So to isolate that and to be able to deliver that to a
specific location or a specific spot, then it -- and I'm probably out of school here,
but it would be my take on it to if you wanted that water to end up in a specific spot,
put it in a conduit when it leaves Rangen's and deliver it to that spot.

Q. What's the --

A. I'm not trying to shun my duties as delivering the water. But what I'm trying
to say is is I'm not sure that there's anyone, whether it was me as the watermaster
or you or anyone else, would have the ability to deliver a set amount during a set
period of time at a set location on that system. I just would like to see somebody
accomplish that.
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(Tr., p. 34, 1. 8 — p. 35, 1. 9) (emphasis added).

Finally, the concept of “shepherding” the water is legally flawed because it creates a de
facto minimum stream flow in contravention of I.C. § 42-222(1) and § 42-1504. If the watermaster
of District 36A is ordered to deliver a prescribed amount of water down Billingsley Creek and not
allow other users to divert it, the order would, in effect, establish a minimum stream flow for
Billingsley Creek. Section 42-222(1) expressly prohibits the establishment of a minimum stream
flow under the public interest criterion of the laws governing transfers. It states in relevant part:
“Provided however, minimum stream flow water rights may not be established under the local
public interest criterion, and may only be established pursuant to chapter 15, title 42, Idaho Code.”
There is a set procedure for establishing a minimum stream flow. Under the law, the only entity
that can establish a minimum stream flow is the Idaho Water Resource Board. See I.C. § 42-1504.
Neither the GWDs nor IDWR on its own has the authority to establish a minimum stream flow.
As such, the Director should not issue a permit conditioned on the concept that the Magic Springs
water be “shepherded” to the Snake River.

IV. CONCLUSION

IGWA has failed to carry its burden of demonstrating that it satisfies the criteria set forth
in L.C. §42-222, and, for the reasons set forth above, Rangen respectfully requests that the Transfer

Application be denied.
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32:14 prohibited frombeing presented at the hearing itself.
15 And | will tell you that with respect to
16 the issue of injury that -- and, TJ, you stated this

17
18
19
20
21
22
23

33: 1

yourself, that the Director had in the past ruled and
referred to the conjunctive managenent rul es that
require that the Director consider injury in its review

of -- or in his review of the mtigation plan

Now, the distinction, | guess, | drawis
that the issue of injury and the presentation of
evi dence doesn't -- in a nitigation hearing does not
need to rise to the |level of proof that would be

required in a transfer proceeding. And | don't want to
m scharacterize that standard, other than to say that
the issue, in ny opinion, should be is there a
reasonabl e possibility that -- or is there a way in
which the mitigation plan can be inplemented so that it
does not cause injury to other water users or IGM in
gener al

So when | started nmy narrative here, | said
that | would not rule on the issues. But at least with
respect to injury, the Director has a responsibility to
consider injury as part of the mitigation hearing, and
I will consider injury and take evidence related to
t hat subj ect.

Now, | think in that particular notion
there was al so an argunent that Rangen shoul d not be
able to present evidence on behalf of other individuals
or entities that mght be injured. You didn't talk
about that particular subject, at least directly,
al though indirectly I think you did, TJ.

And ny response is that the Director's
responsibility is nuch broader than in a court of |aw
The Director has a responsibility to review the issue
of injury. And | can't just exclude those kinds of
i ssues froman evidentiary presentation

So to the extent that Rangen wants to cal
Wi t nesses who are water users and could be injured by
the mtigation plan, | will allowit. [1'Il allowit
into evidence.
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF THE FOURTH MITIGATION Docket No. CM-MP-2014-006
PLAN FILED BY THE IDAHO GROUND WATER
APPROPRIATORS FOR THE DISTRIBUTION OF ORDER APPROVING IGWA’S
WATER TO WATER RIGHT NOS. 36-02551 & 36- FOURTH MITIGATION PLAN
07694 IN THE NAME OF RANGEN, INC.

PROCEDURAL BACKGROUND

On January 29, 2014, the Director (“Director’) of the Idaho Department of Water
Resources (“Department”) issued the Final Order Regarding Rangen, Inc.’s Petition for
Delivery Call; Curtailing Ground Water Rights Junior to July 13, 1962 (“Curtailment Order™).'
The Curtailment Order recognizes that holders of junior-priority ground water rights may avoid
curtailment if they participate in a mitigation plan which provides “simulated steady state
benefits of 9.1 cfs to Curren Tunnel [sometimes referred to as the “Martin-Curren Tunnel”] or
direct flow of 9.1 cfs to Rangen.” Curtailment Order at 42. The Curtailment Order explains that
mitigation provided by direct flow to Rangen, Inc. (“Rangen”), “may be phased-in over not more
than a five-year period pursuant to CM Rule 40 as follows: 3.4 cfs the first year, 5.2 cfs the
second year, 6.0 cfs the third year, 6.6 cfs the fourth year, and 9.1 cfs the fifth year.” Id.

On February 11, 2014, the Idaho Ground Water Appropriators, Inc. (“IGWA”), filed with
the Department IGWA’s Mitigation Plan and Request for Hearing (“First Mitigation Plan”) to
avoid curtailment imposed by the Curtailment Order. The First Mitigation Plan proposed nine
possible mitigation activities for junior-priority ground water pumpers to satisfy mitigation
obligations.

On February 12, 2014, IGWA filed IGWA s Petition to Stay Curtailment, and Request for
Expedited Decision. On February 21, 2014, the Director issued an Order Granting IGWA’s
Petition to Stay Curtailment, which stayed enforcement of the Curtailment Order for members of
IGWA and the non-member participants in IGWA’s First Mitigation Plan until a decision was
issued on the First Mitigation Plan.

: The Curtailment Order is currently on appeal in Rangen, Inc., v. IDWR, Twin Falls County Case No. CV-

2014-1338. Judge Wildman issued his Memorandum Decision and Order on Petitions for Judicial Review
(“Memorandum Decision™) on October 24, 2014, which affirmed the Director on a number of issues, but held the
Director erred by applying a trim line to reduce the zone of curtailment. Memorandum Decision at 28. The
Memorandum Decision is not yet final, but given that time is of the essence in this matter, this order should not be
delayed. Depending on the outcome of the appeal in Case No. CV-2014-1138, aspects of this order may need to be
revisited and the mitigation obligation may increase.
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On March 17-19, 2014, the Director conducted a hearing for the First Mitigation Plan at
the Department’s state office in Boise, Idaho. On April 11, 2014, the Director issued an Order
Approving in Part and Rejecting in Part IGWA’s Mitigation Plan; Order Lifting Stay Issued
February 21, 2014; Amended Curtailment Order (“First Mitigation Plan Order”). In the First
Mitigation Plan Order, the Director approved two of the nine proposed components of the First
Mitigation Plan: (1) credit for current and ongoing mitigation activities (collectively referred to
as “aquifer enhancement activities”), and (2) delivery of water directly to Rangen that otherwise
would have been delivered in priority to Howard “Butch” Morris (“Morris”) but for North Snake
Ground Water District (“NSGWD”) delivering surface water to Morris through the Sandy
Pipeline (“Morris exchange agreement”). The Director rejected the other seven components of
the First Mitigation Plan. The Director recognized 1.2 cfs of mitigation credit for IGWA’s
aquifer enhancement activities and 1.8 cfs of mitigation credit for delivery of water to Rangen as
a result of the Morris exchange agreement. The Director recognized a total mitigation credit of
3.0 cfs, 0.4 cfs short of the 3.4 cfs mitigation required for the time period from April 1, 2014,
through March 31, 2015. To satisfy the 0.4 cfs mitigation deficiency, the Director ordered
curtailment of ground water rights bearing priority dates junior or equal to July 1, 1983, during
the 2014 irrigation season. First Mitigation Plan Order at 212

On March 10, 2014, during the pendency of the First Mitigation Plan proceeding, IGWA
filed with the Department IGWA’s Second Mitigation Plan and Request for Hearing (“Second
Mitigation Plan”) in response to the Curtailment Order. The Second Mitigation Plan proposed
delivery of up to 9.1 cfs of water from Tucker Springs, a tributary to Riley Creek, through a 1.3
mile pipeline to the fish research and propagation facility owned by Rangen (“Rangen Facility”).
Second Mitigation Plan at 2.

On April 17, 2014, IGWA filed IGWA's Second Petition to Stay Curtailment, and
Request for Expedited Decision (“Second Petition™). The Second Petition asked the Director to
“stay implementation of the [Curtailment Order], . . . until the judiciary completes its review of
the Curtailment Order in IGWA v. IDWR, Gooding County Case No. CV-2014-179, and Rangen
v. IDWR, Twin Falls County Case No. CV-2014-1338." Second Petition at 1. On April 28, 2014,
the Director issued an Order Granting IGWA’s Second Petition to Stay Curtailment stating the
Director would revisit the stay at the time a decision on IGWA's Second Mitigation Plan was
issued.

On June 4-5, 2014, the Director conducted a hearing for the Second Mitigation Plan at
the Department’s state office in Boise, Idaho. On June 20, 2014, the Director issued an Order
Approving IGWA’s Second Mitigation Plan; Order Lifting Stay Issued April 28, 2014; Second
Amended Curtailment Order (“Second Mitigation Plan Order”). To dovetail the First Mitigation
Plan into the Second Mitigation Plan, the Director recalculated the period of time over which the

2

On April 25, 2014, Rangen filed Rangen’s Motion for Reconsideration of Order Re: IGWA’s Mitigation
Plan; Order Lifting Stay; Amended Curtailment Order (“Motion for Reconsideration”) challenging the Director’s
method of determining mitigation credit for the Morris exchange water. Motion for Reconsideration at 1-6. On
May 16, 2014, the Director issued both the Order on Reconsideration denying Rangen’s Motion for Reconsideration
and the Amended Mitigation Plan Order. The Director’s method of calculating mitigation credit was not altered.
Amended Mitigation Plan Order at 21.
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volume of water provided by the Morris exchange agreement was averaged to equal the number
of days the water would provide full mitigation to Rangen. Second Mitigation Plan Order at 6-7.
The Director required curtailment or additional mitigation from IGWA under the Second
Mitigation Plan after the time full mitigation credit under the First Mitigation Plan expires. Id.
Specifically, the Director calculated that 2.2 cfs of mitigation water must be delivered to Rangen
by the Morris exchange agreement to provide full mitigation during the first year of phased-in
mitigation. The Director calculated the 2.2 cfs mitigation obligation by subtracting the 1.2 cfs
mitigation credit from aquifer enchancement activities from the 3.4 cfs first year phase-in
mitigation obligation. In the Second Mitigation Plan Order, the Director recognized mitigation
credit for the Morris exchange agreement at an average rate of 2.2 cfs for the 293-day period
between April 1, 2014 and January 18, 2015. As of January 19, 2015, IGWA must begin
providing water to Rangen at a rate of 2.2 cfs by other means to meet the 3.4 cfs annual
obligation for April 1, 2014 through March 31, 2015. Id. at 18. Accordingly, the Director
ordered that the April 28, 2014, stay was lifted and failure to deliver 2.2 cfs to Rangen from
Tucker Springs by January 19, 2015, will result in curtailment of water rights junior or equal to
August 12, 1973, unless another mitigation plan has been approved and is providing the required
water to Rangen. Id.

On August 27, 2014, IGWA filed IGWA's Fourth Mitigation Plan and Request for
Expedited Hearing (“Fourth Mitigation Plan”).” The Fourth Mitigation Plan consists of the
“Magic Springs Project.” Fourth Mitigation Plan at 2. Rangen and Kathy McKenzie separately
filed protests to the Fourth Mitigation Plan on September 19, 2014.

The Magic Springs Project is comprised of multiple components including: lease or
purchase of 10.0 cfs of water right nos. 36-7072 and 36-8356 owned by SeaPac of Idaho
(“SeaPac”); long-term lease or purchase from the Idaho Water Resource Board (“IWRB”) of
water right nos. 36-401 14, 36-2734, 36-15476, 36-2414, and 36-2338 to make available to
SeaPac; design, construction, operation, and maintenance of the water intake and collection
facilities, pump station, and pipeline to transport water from SeaPac’s Magic Springs facility to
the head of Billingsley Creek directly up gradient from the Rangen Facility; acquisition of
permanent easements at Magic Springs for the water intake and collection facilities, pump

3 On June 10, 2014, IGWA filed IGWA’s Amended Third Mitigation Plan and Request for Hearing (“Third

Mitigation Plan”). The five components of the Third Mitigation Plan were identified as: 1) Sandy Ponds recharge
and Sandy Pipe delivery; 2) improvements to the Curren Tunnel diversion; 3) direct delivery of water right no. 36-
16976; 4) recirculation of Rangen water rights; and 5) the Aqua Life project. On August 19, 2014, the Director
issued an Order Denying Rangen’s Motion to Dismiss Proposals One, Two, Three, and Four of IGWA's Amended
Third Mitigation Plan. After entry of that order, the only proposals remaining for consideration at the hearing
regarding IGWA’s Third Mitigation Plan are IGWA’s request for mitigation credit for Sandy Ponds recharge,
recirculation of Rangen water rights, and the Aqua Life project. On September 25, 2014, IGWA filed IGWA'’s
Motion to Vacate Hearing requesting that the hearing scheduled for the Third Mitigation Plan be vacated. On
October 7, 2014, IGWA filed IGWA's Request for Hearing on Sandy Ponds/Sandy Pipe Component of Plan
requesting a hearing on only the Sandy Ponds/Sandy Pipe component of the Third Mitigation Plan, thereby
bifurcating it from any hearing that may be held on the remaining components. On October 9, 2014, the Director
issued an Order Granting IGWA’s Motion to Vacate Hearing and Notice of Third Status Conference. A hearing
date of February 18 & 19, 2015, for the Sandy Ponds/Sandy Pipe component of the Third Mitigation Plan was
determined at a status conference on October 21, 2014.

4 This water right was mistakenly identified as 36-1044 in the Fourth Mitigation Plan.
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station, pipeline, and other necessary features for delivery of water to the head of Billingsley
Creek; and approval of a transfer application to change the place of use from SeaPac to Rangen.
The Director held a hearing for the Fourth Mitigation Plan on October 8, 2014, at the
Department’s State office in Boise, Idaho.

APPLICABLE LAW

Conjunctive Management Rule 43.03 (“Rule 43.03”) establishes the following factors
that “may be considered by the Director in determining whether a proposed mitigation plan will
prevent injury to senior rights”:

a. Whether delivery, storage and use of water pursuant to the mitigation plan is in
compliance with Idaho law.

b. Whether the mitigation plan will provide replacement water, at the time and
place required by the senior-priority water right, sufficient to offset the depletive
effect of ground water withdrawal on the water available in the surface or ground
water source at such time and place as necessary to satisfy the rights of diversion
from the surface or ground water source. Consideration will be given to the
history and seasonal availability of water for diversion so as not to require
replacement water at times when the surface right historically has not received a
full supply, such as during annual low-flow periods and extended drought periods.

c. Whether the mitigation plan provides replacement water supplies or other
appropriate compensation to the senior-priority water right when needed during a
time of shortage even if the effect of pumping is spread over many years and will
continue for years after pumping is curtailed. A mitigation plan may allow for
multi-season accounting of ground water withdrawals and provide for
replacement water to take advantage of variability in seasonal water supply. The
mitigation plan must include contingency provisions to assure protection of the
senior-priority right in the event the mitigation water source becomes unavailable.

d. Whether the mitigation plan proposes artificial recharge of an area of common
ground water supply as a means of protecting ground water pumping levels,
compensating senior-priority water rights, or providing aquifer storage for
exchange or other purposes related to the mitigation plan.

e. Where a mitigation plan is based upon computer simulations and calculations,
whether such plan uses generally accepted and appropriate engineering and
hydrogeologic formulae for calculating the depletive effect of the ground water
withdrawal.

f. Whether the mitigation plan uses generally accepted and appropriate values for
aquifer characteristics such as transmissivity, specific yield, and other relevant
factors.
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g. Whether the mitigation plan reasonably calculates the consumptive use
component of ground water diversion and use.

h. The reliability of the source of replacement water over the term in which it is
proposed to be used under the mitigation plan.

i. Whether the mitigation plan proposes enlargement of the rate of diversion,
seasonal quantity or time of diversion under any water right being proposed for
use in the mitigation plan.

j. Whether the mitigation plan is consistent with the conservation of water
resources, the public interest or injures other water rights, or would result in the
diversion and use of ground water at a rate beyond the reasonably anticipated
average rate of future natural recharge.

k. Whether the mitigation plan provides for monitoring and adjustment as
necessary to protect senior-priority water rights from material injury.

1. Whether the plan provides for mitigation of the effects of pumping of existing
wells and the effects of pumping of any new wells which may be proposed to take
water from the areas of common ground water supply.

m. Whether the mitigation plan provides for future participation on an equitable
basis by ground water pumpers who divert water under junior-priority rights but
who do not initially participate in such mitigation plan.

n. A mitigation plan may propose division of the area of common ground water
supply into zones or segments for the purpose of consideration of local impacts,
timing of depletions, and replacement supplies.

0. Whether the petitioners and respondents have entered into an agreement on an
acceptable mitigation plan even though such plan may not otherwise be fully in
compliance with these provisions.

IDAPA 37.03.11.043.03(a-0). A proposed mitigation plan must contain information that allows
the Director to evaluate these factors. IDAPA 37.03.11.043.01(d).

While Rule 43.03 lists factors that “may be considered by the Director in determining
whether a proposed mitigation plan will prevent injury to senior rights,” factors 43.03(a) through
43.03(c) are necessary components of mitigation plans that call for the direct delivery of
mitigation water. A junior water right holder seeking to directly deliver mitigation water bears
the burden of proving that (a) the “delivery, storage and use of water pursuant to the mitigation
plan is in compliance with Idaho law,” (b) “the mitigation plan will provide replacement water,
at the time and place required by the senior priority water right, sufficient to offset the depletive
effect of ground water withdrawal on the water available in the surface or ground water source at
such time and place as necessary to satisfy the rights of diversion from the surface or ground
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water source,” and (c) “the mitigation plan provides replacement water supplies or other
appropriate compensation to the senior-priority water right when needed during a time of
shortage.” IDAPA 37.03.11.043.03(a-c). These three inquiries are threshold factors against
which IGWA’s Magic Springs Project must be measured.

To satisfy its burden of proof, IGWA must present sufficient factual evidence at the
hearing to prove that (1) the proposal is legal, and will generally provide the quantity of water
required by the curtailment order; (2) the components of the proposed mitigation plan can be
implemented to timely provide mitigation water as required by the curtailment order; and (3)(a)
the proposal has been geographically located and engineered, and (b) necessary agreements or
option contracts are executed, or legal proceedings to acquire land or easements have been
initiated.

FINDINGS OF FACT
Rangen’s Existing System

1. The Rangen Facility is located in the Thousands Springs area near Hagerman,
Idaho. The Rangen Facility is situated below a canyon rim at the headwaters of Billingsley
Creek.

2. Immediately east of the Rangen Facility, water emanates from numerous springs
on the talus slopes just below the canyon rim. Water also emanates from the Curren Tunnel.
The tunnel is a large, excavated conduit constructed high on the canyon rim and extends
approximately 300 feet into the canyon wall.

3. A concrete collection box located near the mouth of the Curren Tunnel collects
water for delivery to Rangen and holders of early priority irrigation water rights via pipelines.
The concrete box is commonly referred to as the “Farmers’ Box.”

4. Further down the talus slope is a second concrete water collection box with an
open top, commonly referred to as the “Rangen Box.” Rangen rediverts the water from the
Farmers’ box through two plastic pipes down to the Rangen Box. Water is then delivered from
the Rangen Box via a steel pipe to the small raceways. The water diverted by Rangen can then
be routed from the small raceways down through the large and CTR raceways at the Rangen
Facility. Water can also be spilled out the side of the Rangen Box and returned to the talus
slope.

5. In the early 1980’s, Rangen built a six-inch white PVC pipeline to divert water
from inside the Curren Tunnel and deliver the water to the hatch house and greenhouse
buildings. The water is used in the hatch house and/or greenhouse and then can be discharged
either back into Billingsley Creek or discharged directly into the small raceways and used in the
large and CTR raceways.
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Magic Springs Project

6. IGWA’s Fourth Mitigation Plan proposes direct delivery of up to 10 cfs of “first
use” water from SeaPac’s Magic Springs facility to the Rangen Facility. Fourth Mitigation Plan
at 2; Ex. 1009 at 4.

7. SeaPac owns two water rights for fish propagation at its Magic Springs facility:
36-7072 which authorizes the diversion of 148.2 cfs for fish propagation from Thousand Springs
with a priority date of September 5, 1969, and 36-8356 which authorizes the diversion of 45 cfs
for fish propagation from springs with a priority date of May 9, 1988. Ex. 2013, attachments 4 &
5. The two water rights combined may not exceed a total diversion rate of 148.2 cfs. Id.

8. A letter of intent executed by IGWA and SeaPac states that SeaPac will agree to
lease or sell to IGWA up to 10 cfs of “first use” water from its Magic Springs water rights (36-
7072 and 36-8356) for mitigation purposes (“IGWA/SeaPac agreement™). Ex. 1003 at 2.

9. SeaPac currently has a short-term lease of the Aqua Life Aquaculture Facility
Hatchery (“Aqua Life”) from the IWRB, which owns and operates Aqua Life and water right
numbers 36-4011, 36-2734, 36-15476, 36-2414, and 36-2338. SeaPac desires to continue its
Aqua Life operations by securing ownership and/or a long-term lease of Aqua Life. Ex. 1003 at
1-3.

10.  The IGWA/SeaPac agreement is contingent upon 1) IGWA securing an approval
of its Fourth Mitigation Plan from the Department, 2) IGWA securing an order approving the
transfer of the point of diversion and place of use (as necessary) from SeaPac to Rangen, 3)
IGWA constructing the pump and pipeline facilities and delivering Magic Springs water
pursuant to an approved mitigation plan, and 4) IGWA owning or controlling Aqua Life water
right numbers 36-4011, 36-2734, 36-15476, 36-24 14, and 36-2338 by long-term lease or
purchase from the IWRB and making them available to SeaPac. Ex. 1003 at 2-3.

11.  The Magic Springs Project will be designed to deliver a maximum flow of 10 cfs
of spring water associated with water right 36-7072 to Rangen. IGWA will divert Magic Springs
water from a point of diversion authorized by water right number 36-7072. Ex. 1009 at 4.

12. IGWA, on behalf of NSGWD, Magic Valley Ground Water District, and
Southwest Irrigation District, submitted an Application for Transfer of Water Right to the
Department on September 10, 2014, to add the Rangen Facility as a new place of use for up to 10
cfs from water right number 36-7072. Ex. 1009 at 64-70.

13.  OnJuly 18, 2014, prior to filing of the Fourth Mitigation Plan, the IWRB
executed a letter of intent with IGWA to make available to IGWA by long-term lease or
purchase up to 10 cfs of its Aqua Life water rights as needed to satisfy the mitigation obligation
to Rangen (“IGWA/IWRB agreement”). Ex. 1002 at 2.
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14.  IGWA and the IWRB are negotiating to finalize the details of a thirty-year lease
of the Aqua Life water rights and facility. IGWA intends to assign the lease to SeaPac and gain
access to the Magic Springs water. Tr. p. 38-40; 87-89.

Engineering Design

15.  Engineers for IGWA have completed sixty percent of the engineering design
necessary to construct the full Magic Springs Project (“engineering design”). Ex. 1009. The
engineering design calls for the construction of a permanent pump station and pipeline system
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