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STATEMENT OF CASE
A. NATURE OF THE CASE & PROCEDURAL BACKGROUND

This is a judicial review proceeding in which Rangen, Inc. (“Rangen”), appeals an order
issued by the Director (“Director”) of the Idaho Department of Water Resources (“Department’)
approving a mitigation plan filed by the Idaho Ground Water Appropriators, Inc. (“IGWA”),
pursuant to the Conjunctive Management Rules (“CM Rules”).! The order appealed is the Order
Approving IGWA’s Fourth Mitigation Plan (“Fourth Mitigation Plan Order”).

Issues raised in this appeal stem from the Petition for Delivery Call filed by Rangen with
the Department on December 13, 2011, alleging Rangen is not receiving all of the water it is
entitled to pursuant to water right nos. 36-2551 and 36-7694, and is being materially injured by
junior-priority ground water pumping. In the delivery call proceeding, the Director issued the
Final Order Regarding Rangen, Inc.’s Petition for Delivery Call; Curtailing Ground Water
Rights Junior to July 13, 1962 (“Curtailment Order”).2 The Director ordered curtailment of
junior-priority ground water rights, but that such curtailment could be avoided if the junior
ground water users participated in a mitigation plan that would provide “simulated steady state
benefits of 9.1 cfs to Curren Tunnel or direct flow of 9.1 cfs to Rangen.” Ex. 1018 at 42. The
Curtailment Order explained that mitigation provided to Rangen “may be phased-in over not
more than a five-year period pursuant to CM Rule 40 as follows: 3.4 cfs the first year, 5.2 cfs

the second year, 6.0 cfs the third year, 6.6 cfs the fourth year, and 9.1 cfs the fifth year.” Id.

' The term “Conjunctive Management Rules” or “CM Rules” refers to the Rules for Conjunctive Management of
Surface and Ground Water Resources, IDAPA 37.03.11.

2 The Curtailment Order was appealed in Rangen, Inc., v. IDWR, Twin Falls County Case No. CV-2014-1338. This
Court issued its Memorandum Decision and Order on Petitions for Judicial Review (“Decision”) on October 24,
2014, which affirmed the Director on a number of issues, but held the Director erred by applying the Great Rift trim
line to reduce the zone of curtailment. Decision at 28. The Decision has been appealed to the Idaho Supreme Court,
Docket Nos. 42772-2015, 42775-2015, and 42863-2015.
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On February 11, 2014, IGWA filed with the Department IGWA s Mitigation Plan and
Request for Hearing (“First Mitigation Plan”) which set forth nine proposals to avoid curtailment
imposed by the Curtailment Order. CV-2014-2935R. at 291.> The Director held a hearing on
the First Mitigation Plan on March 17-19, 2014. On May 16, 2014, the Director issued the
Amended Order Approving in Part and Rejecting in Part IGWA’s Mitigation Plan; Order Lifting
Stay Issued February 21, 2014; Amended Curtailment Order (“First Mitigation Plan Order”).
CV-2014-2935 R. at 291-314. The Director approved mitigation credit for only two proposals:
(1) IGWA'’s past and ongoing aquifer enhancement activities; and (2) exchange of irrigation
water diverted from the Martin-Curren Tunnel by Howard (Butch) and Rhonda Morris with
operational spill water from the North Side Canal Company (“Morris exchange agreement”). Id.
at 294. Rangen’s petition for judicial review of the First Mitigation Plan Order filed on June 13,
2014, in Case No. CV-2014-2446 challenged the Director’s determination of mitigation credit
for IGWA’s past and ongoing aquifer enhancement activities and the Morris exchange
agreement.

On March 10, 2014, during the pendency of First Mitigation Plan proceedings, IGWA
filed with the Department IGWA’s Second Mitigation Plan and Request for Hearing (“Second
Mitigation Plan”). The Second Mitigation Plan proposed delivery of up to 9.1 cfs of water from
Tucker Springs, a tributary to Riley Creek, through a 1.3 mile pipeline to the fish research and
propagation facility owned by Rangen (“Rangen Facility”). CV-2014-2935 R. at 125. On June
4-5, 2014, the Director conducted a hearing for the Second Mitigation Plan. On June 20, 2014,
the Director issued the Order Approving IGWA’s Second Mitigation Plan, Order Lifting Stay

Issued April 28, 2014, Second Amended Curtailment Order (“Second Mitigation Plan Order™).

3 The record in this case includes the record, exhibits, and hearing transcript for CV-2014-2935. Citations to
documents from CV-2014-2935 will be noted as such.
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Ex. 1021. To incorporate the First Mitigation Plan into the Second Mitigation Plan, the Director
recalculated the period of time the Morris exchange agreement was recognized as mitigation. Id.
at 15.

On August 27, 2014, IGWA filed IGWA’s Fourth Mitigation Plan and Request for
Expedited Hearing (“Fourth Mitigation Plan”). Ex. 1000.* The Fourth Mitigation Plan consists
of the “Magic Springs Project.” Id. at 3. The Magic Springs Project calls for IGWA to lease or
purchase 10.0 cfs of water right nos. 36-7072 and 36-8356 owned by SeaPac of Idaho
(“SeaPac”) and then pipe the water approximately 1.8 miles from SeaPac’s Magic Springs
facility to the head of Billingsley Creek directly up gradient from the Rangen Facility. Id. at 3,
12. On September 12, 2014, IGWA, on behalf of North Snake Ground Water District, Magic
Valley Ground Water District, and Southwest Irrigation District, submitted to the Department an
Application for Transfer of Water Right (“Transfer Application™) to add the Rangen Facility as a
new place of use for up to 10 cfs from water right number 36-7072. Ex. 1001.

The Director held a hearing for the Fourth Mitigation Plan on October 8, 2014. On
October 29, 2014, the Director issued the Fourth Mitigation Plan Order. R. p. 178-240. The
Director approved the Fourth Mitigation Plan upon several conditions and with contingencies to
protect Rangen. Id. at 197-98. For example, the Director ordered that the Fourth Mitigation Plan
was approved conditioned upon approval of the Transfer Application or an authorized lease
through the Water Supply Bank (“WSB”). Id. at 197. This appeal challenges the Director’s

approval of the Fourth Mitigation Plan.

4 On June 10, 2014, IGWA filed with the Department IGWA’s Amended Third Mitigation Plan and Request for
Hearing. Several protests were filed. After multiple status conferences and motions to continue the hearing
scheduled for the Amended Third Mitigation Plan, on February 12, 2015, IGWA filed with the Department a
Clarification of Scope of Third Plan; Notice of Withdrawal; and Request for Orders. Another status conference was
held on March 17, 2015, wherein the parties requested the Director take no further action on the Amended Third
Mitigation Plan until after issuance of a decision regarding Application for Permit 36-17011.
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While this appeal is from the Director’s Fourth Mitigation Plan Order, issues raised by
Rangen in its Opening Brief necessitate discussion of additional procedural history. After
issuance of the Fourth Mitigation Plan Order, Rangen filed with the Department Rangen, Inc.’s
Motion to Determine Morris Exchange Water Credit (“Morris Exchange Credit Motion”). R. p.
262. On November 21, 2014, the Director issued an Order Granting Rangen’s Motion to
Determine Morris Exchange Water Credit; Second Amended Curtailment Order (“Morris
Exchange Order”). Id. at 262-312. Actual average flow measurements from the Martin-Curren
Tunnel from April 15, 2014, through October 15, 2014, demonstrated the Morris exchange
agreement provided the required mitigation only through October 1, 2014. Id. at 264. To make
up for the shortfall and forestall curtailment on January 19, 2015, the Director determined junior
ground water users must deliver direct flow mitigation equal to 5.5 cfs starting January 19, 2015,
and continuing through March 31, 2015. Id. at 266.

On December 12, 2014, IGWA, on behalf of SeaPac, submitted an application to lease
5.5 cfs of water right no. 36-7072 to the WSB. See Affidavit of J. Dee May in Support of Motion
for Reconsideration of Order Granting Stay of Curtailment Order (“May Affidavit”) at Ex. 2.3
IGWA, acting on behalf of North Snake Ground Water District, Magic Valley Ground Water
District, and Southwest Irrigation District, also submitted an application to rent that same water

from the WSB. See id. at Ex. 3.

SA copy of the May Affidavit, with Exhibits 2 and 3 only, is attached hereto as Appendix A. The May Affidavit was
filed with the Court on January 26, 2015, in Case No. CV-2014-4970. The Department moves the Court to take
judicial notice of the May Affidavit with Exhibits 2 and 3 only pursuant to IRE 201(d). If a party moves the Court
to “take judicial notice of records, exhibits or transcripts from the court file in the same or a separate case, the party
shall identify the specific documents or items for which the judicial notice is requested or shall proffer to the court
and serve on all the parties copies of such documents or items. A court shall take judicial notice if requested by a
party and supplied with the necessary information.” IRE 201(d) emphasis added. “Judicial notice may be taken at
any stage of the proceeding.” IRE 201(f).
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On January 26, 2015, IGWA submitted to the Department amended WSB applications to
lease and rent Magic Springs’ water for delivery to Rangen to increase the amount leased and
rented from 5.5 cfs to 7.81 cfs. See Affidavit of Emmi L. Blades in Support of Response to
Motion for Reconsideration (“Blades Affidavit”)° at Exs. 1 and 2 respectively. An amended
WSB lease contract between the Idaho Water Resource Board (“IWRB”) and SeaPac was fully
executed by the parties on January 27, 2015. Id. at Ex. 5. An amended WSB rental agreement
was fully executed by the parties that same day. Id. at Ex. 7. On February 19, 2015, the Director
issued the Final Order Approving Application for Transfer (“Transfer Order™). See Stipulation
at Attachment A-11.

B. STATEMENT OF FACTS

IGWA'’s Fourth Mitigation Plan proposes direct delivery of up to 10 cfs of “first use”
water from SeaPac’s Magic Springs facility to the Rangen Facility. Ex. 1000 at 3; Ex. 1009 at 4.

SeaPac owns two water rights for fish propagation at its Magic Springs facility: 36-7072 which

6 A copy of the Blades Affidavit, which was filed with the Court on January 28, 2015, in Case No. CV-2014-4970,
is attached hereto as Appendix B. The Department moves the Court to take judicial notice of the Blades Affidavit
pursuant to IRE 201(d).

" On March 19, 2015, counsel for IGWA, Rangen, and the Department agreed to the admission of twelve additional
documents in the record of this appeal. This agreement is represented in the Stipulation to Augment the Record
(“Stipulation™), which the Department filed with the Court on March 20, 2015. The Stipulation includes copies of
the following documents (as Attachments A-1-A-12) and is attached hereto as Appendix C:

(1) Lease between North Snake Ground Water District, Magic Valley Ground Water District, and
Southwest irrigation District, and the IWRB Re: Aqualife;

(2) Memorandum of Agreement with SeaPac Re: use of Magic Springs water;

(3) Buried Pipeline Agreement with North Side Canal Company;

(4) Buried Pipeline Agreement with Mitchell;

(5) Letter from Pat Brown confirming permission to install pipe through Candy property;

(6) Pipeline License Agreement with Rangen;

(7) Hagerman Highway District Easement Approval granted October 1, 2014;

(8) 100% Engineering Design;

(9) Insurance commitment form from Evolution Insurance;

(10) IGWA’s Notice of Insurance submitted to the Department on February 6, 2015;

(11) The Transfer Order; and

(12) Email correspondence between counsel for the Department and counsel for Rangen and IGWA dated
3/17/2015, sent at 9:28 a.m., RE: Measurements for Magic Springs Pipeline.
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authorizes the diversion of 148.2 cfs for fish propagation from Thousand Springs with a priority
date of September 5, 1969, and 36-8356 which authorizes the diversion of 45 cfs for fish
propagation from springs with a priority date of May 9, 1988. Ex. 2013, attachments 4 & 5. The
Magic Springs Project is designed to deliver a maximum flow of 10 cfs of spring water
associated with water right 36-7072 to Rangen. IGWA will divert Magic Springs’ water from a
point of diversion authorized by water right number 36-7072. Ex. 1009 at 4.

A letter of intent executed by IGWA and SeaPac states that SeaPac will agree to lease or
sell to IGWA up to 10 cfs of “first use” water from its Magic Springs water rights (36-7072 and
36-8356) for mitigation purposes (“IGWA/SeaPac agreement”). Ex. 1003 at 2. SeaPac currently
has a short-term lease of the Aqualife Aquaculture Facility Hatchery (“Aqualife”) from the
IWRB, which owns and operates Aqualife and water right numbers 36-4011, 36-2734, 36-15476,
36-2414, and 36-2338. SeaPac desires to continue its Aqualife operations by securing ownership
and/or a long-term lease of Aqualife. Ex. 1003 at 1-3. The IGWA/SeaPac agreement is
contingent upon 1) IGWA securing approval of its Fourth Mitigation Plan from the Department,
2) IGWA securing an order approving the transfer of the point of diversion and place of use (as
necessary) from SeaPac to Rangen, 3) IGWA constructing the pump and pipeline facilities and
delivering Magic Springs’ water pursuant to an approved mitigation plan, and 4) IGWA owning
or controlling Aqualife water right numbers 36-4011, 36-2734, 36-15476, 36-2414, and 36-2338
by long-term lease or purchase from the IWRB and making them available to SeaPac. Ex. 1003
at 2-3.

On July 18, 2014, prior to filing of the Fourth Mitigation Plan, the IWRB executed a
letter of intent with IGWA to make available to IGWA by long-term lease or purchase up to 10

cfs of its Aqualife water rights as needed to satisfy the mitigation obligation to Rangen. Ex.
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1002 at 2. At the time of approval of the Fourth Mitigation Plan, IGWA and the TWRB were
negotiating to finalize the details of a thirty-year lease of the Aqualife water rights and facility.
IGWA intends to assign the lease to SeaPac and gain access to the Magic Springs’ water. Tr. p.
38-40; 87-89. IGWA submitted the finalized lease to the Department on January 16, 2015. See
Stipulation at Attachment A-1.

At the time of hearing on the Fourth Mitigation Plan, engineers for IGWA had completed
sixty percent of the engineering design necessary to construct the full Magic Springs Project
(“engineering design”). Ex. 1009. The engineering design calls for construction of a permanent
pump station and pipeline system “to reliably deliver 9.1 cfs from Magic Springs to the Rangen
[Flacility.”® Id. at 10. The following figure taken from Exhibit 1009 at 13 displays two potential
diversion points identified below the rim at the Magic Springs facility for the permanent pipeline
system: the I&J Raceway Diversion (“I&J Diversion) and the ABC Flume Diversion (“ABC

Diversion™).’

® The engineering design also called for the construction of a temporary pump and pipeline system to deliver water
to Rangen by January 19, 2015. Ex. 1009 at 7-9. The temporary system was not constructed.

? Testimony presented at the hearing demonstrated the 1&J Diversion was preferred. Tr. p. 156. The 100%
engineering design depicts only the I&]J Diversion. Stipulation at Attachment A-8.
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Pipeline

Bl

18 Raceway
Diversion

Diversion Locations
at Magic Springs

The pipeline alignments for the 1&J Diversion and the ABC Diversion eventually intersect on top
of the rim, and from that point to the Rangen Facility, the alignment for both points of diversion

is the same. Ex. 1009 at 10. The following figure taken from Exhibit 1009 at 11 depicts the

pipeline alignments:
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ISSUES PRESENTED ON APPEAL
Respondents’ formulation of the issues presented on appeal is as follows:

A. Whether the Director acted in compliance with Idaho law and the CM Rules in approving

the Fourth Mitigation Plan.

B. Whether Rangen can use this proceeding to challenge other final orders and decisions
issued by the Director.

Ce Whether the Fourth Mitigation Plan Order provides sufficient contingency provisions to

protect Rangen.
8 Whether requiring Rangen to allow construction on its land related to placement of the

delivery pipe for the Magic Springs Project constitutes a taking of Rangen’s property.
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STANDARD OF REVIEW

Judicial review of a final decision of the Department is governed by the Idaho
Administrative Procedure Act (“IDAPA”), chapter 52, title 67, Idaho Code. L.C. § 42-1701A(4).
Under IDAPA, the Court reviews an appeal from an agency decision based upon the record
created before the agency. Idaho Code § 67-5277; Dovel v. Dobson, 122 Idaho 59, 61, 831 P.2d
527, 529 (1992). The Court shall affirm the agency decision unless it finds the agency’s
findings, inferences, conclusions, or decisions are: (a) in violation of constitutional or statutory
provisions; (b) in excess of the statutory authority of the agency; (c) made upon unlawful
procedure; (d) not supported by substantial evidence on the record as a whole; or (e) arbitrary,
capricious, or an abuse of discretion. Idaho Code § 67-5279(3); Barron v. Idaho Dept. of Water
Resources, 135 Idaho 414, 417, 18 P.3d 219, 222 (2001). The party challenging the agency
decision must show that the agency erred in a manner specified in Idaho Code § 67-5279(3), and
that a substantial right of the petitioner has been prejudiced. Idaho Code § 67-5279(4); Barron,
135 Idaho at 417, 18 P.3d at 222. “Where conflicting evidence is presented that is supported by
substantial and competent evidence, the findings of the [agency] must be sustained on appeal
regardless of whether this Court may have reached a different conclusion.” Tupper v. State
Farm Ins., 131 Idaho 724, 727, 963 P.2d 1161, 1164 (1998). If the agency action is not affirmed,
it shall be set aside, in whole or in part, and remanded for further proceedings as necessary.

Idaho Power Co. v. Idaho Dep't of Water Res., 151 Idaho 266, 272, 255 P.3d 1152, 1158 (2011).
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ARGUMENT

A. THE FOURTH MITIGATION PLAN ORDER COMPLIES WITH IDAHO LAW
AND THE CM RULES

The Director acted in compliance with Idaho law and the CM Rules in approving the
Fourth Mitigation Plan. Specifically, the CM Rules require that, when a delivery call is made,
and upon a finding by the Director as provided in CM Rule 42 that injury is occurring, the
Director may allow out-of-priority diversion of water by junior-priority ground water users
pursuant to a mitigation plan that has been approved by the Director. IDAPA 37.03.11.040.01.b.
CM Rule 43.02 states that the Director shall consider the mitigation plan under the procedural
provisions of Idaho Code § 42-222. Idaho Code § 42-222 provides that approval may be granted
“in whole, or in part, or upon conditions.” CM Rule 43.03 establishes factors that “may be
considered by the Director in determining whether a proposed mitigation plan will prevent injury
to senior rights.” A proposed mitigation plan must contain information that allows the Director
to evaluate these factors. IDAPA 37.03.11.043.01(d).

While Rule 43.03 lists factors that “may be considered by the Director,” the Director
determined factors 43.03(a) through 43.03(c) are necessary components of mitigation plans that
call for the direct delivery of mitigation water. R. p. 182-83. Accordingly, to satisfy its burden
of proof, IGWA was required to present sufficient factual evidence to prove that (1) the Magic
Springs proposal is legal, and would provide the quantity of water required by the Curtailment
Order; (2) the components of the Fourth Mitigation Plan would be implemented to timely
provide mitigation water as required by the Curtailment Order; and (3)(a) the Magic Springs
Project was geographically located and engineered, and (b) necessary agreements or option
contracts were executed, or legal proceedings to acquire land or easements had been initiated.

Id. at 183.
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After evaluating of all the evidence, the Director concluded the “Fourth Mitigation Plan
is an acceptable plan under the CM Rules” and conditionally approved the plan. R. p. 195.
Specifically, the Director concluded:

The Fourth Mitigation Plan adequately describes the actions that will be taken by

IGWA to mitigate material injury to Rangen by pumping water from Magic

Springs to the Rangen Facility for the beneficial purpose of fish propagation. CM

Rule 43.01.d. The plan is in compliance with Idaho law. CM Rule 43.03.a. The

plan has been geographically located and engineered. While IGWA has not

finalized some aspects of the plan, for instance IGWA offered two possible points

of diversion and also offered at least two alternative pipeline alignments, this does

not render the plan unapprovable. In fact, because some aspects of the plan have

not yet been finalized, this will provide Rangen an opportunity to offer additional

input on issues such as how to integrate the Magic Springs water into Rangen’s

system.
Id. at 195-96. The Director also concluded that, “[i]f implemented, the plan will provide water to
Rangen ‘at the time and place required by the senior priority water right .. . . CM Rule
43.03.b.” Id. at 196. The Director determined the proposed permanent pipeline system satisfied
necessary standards of “temperature, water chemistry, reliability, and biosecurity” and the
proposed pumping and power “system design is reliable. CM Rule 43.03.h.” Id. The Director
approved the Fourth Mitigation Plan “conditioned upon approval of IGWA’s [Transfer
Application] or an authorized lease through the [WSB]. Approval [was] also conditioned upon
all necessary agreements or option contracts being reduced to final written agreements.” Id. at
197-98. In recognition that a mitigation plan must include contingency provisions to assure
protection of the senior-priority right in the event the mitigation water source becomes
unavailable, In Matter of Distribution of Water to Various Water Rights Held By or For Ben. of
A & B Irrigation Dist., 155 Idaho 640, 654, 315 P.3d 828, 842 (2013), the Director also required

IGWA to “pay for all costs of building, operating, maintaining, and monitoring the pipeline(s)”

and “to purchase an insurance policy for the benefit of Rangen to cover any losses of fish
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attributable to the failure of the temporary or permanent pipeline system to the Rangen Facility.”
R. p. 197-98. As this discussion demonstrates, the Director acted in compliance with Idaho law

and the CM Rules in approving the Fourth Mitigation Plan.

B. ASSIGNMENTS OF ERROR REGARDING THE GRANTING OF A STAY, THE
MORRIS EXCHANGE CREDIT, APPROVAL OF THE WSB LEASE AND
RENTAL, AND THE TRANSFER ORDER SHOULD NOT BE CONSIDERED IN
THIS PROCEEDING

While this appeal is from the Fourth Mitigation Plan Order, Rangen appears to challenge
multiple decisions of the Director since issuance of the Curtailment Order up until and after
approval of the Fourth Mitigation Plan. Specifically, Rangen implies the Director erred by
granting stays on February 21, 2014, and April 28, 2014; sets forth several arguments related to
the Morris exchange agreement credit; and appears to challenge approval of the WSB lease and
rental as well as the Transfer Order. As discussed below, such challenges are not appropriate for
the Court to consider in this proceeding because they should have either been raised in prior
proceedings, have become moot, or should be challenged in other proceedings.

1. Orders Granting Requests for Stay

Rangen mentions that, on February 21, 2014, the Director issued an Order Granting
IGWA'’s Petition to Stay Curtailment. Opening Brief at 9. Rangen also mentions the Director’s
decision to issue the April 28, 2014, Order Granting IGWA’s Second Petition to Stay
Curtailment. Id. at 10-11. To the extent Rangen seeks to challenge the Director’s issuance of
these stays in this proceeding, those challenges are barred by claim preclusion. Specifically,
claim preclusion bars a subsequent action between the same parties upon the same claim or upon
claims relating to the same cause of action. Berkshire Investments, LLC v. Taylor, 153 Idaho 73,
81,278 P.3d 943, 951 (2012) (quotations and citations omitted). Under this doctrine, a claim is

also precluded if it could have been brought in the previous action, regardless of whether it was
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actually brought, where: (1) the original action ended in final judgment on the merits, (2) the
present claim involves the same parties as the original action, and (3) the present claim arises out
of the same transaction or series of transactions as the original action. Ticor Title Co. v. Stanion,
144 Idaho 119, 125-27, 157 P.3d 613, 618-20 (2007).

Here, Rangen could have raised challenges to the Director’s decisions to issue the
February 21, 2014, and April 28, 2014, stays in its petition for judicial review of the First
Mitigation Plan Order in CV-2014-2446 dated June 13, 2014. Case no. CV-2014-2446 ended in
a final judgment on the merits when the Court entered its Memorandum Decision and Order on
Petition for Judicial Review (2446 Decision”)10 and Judgment on December 3, 2014, and its
Remittitur on January 26, 2015. Rangen’s challenges to the above-described stays arise out of
the same series of transactions as Rangen’s appeal of the First Mitigation Plan Order.
Accordingly, Rangen’s failure to raise challenges to the Director’s issuance of the February 21,
2014, and April 28, 2014, stays in its appeal of the First Mitigation Plan Order means claim
preclusion prevents Rangen from raising those challenges here.

In addition, under Idaho law, the Director has discretion to enter an order granting or
denying a request for stay. Order Denying Application for Alterative Writ of Mandate, Case No.
CV-2014-272 (Fifth Jud. Dist. Ct. May 23, 2014); IDAPA 37.01.01.780; I.C. § 67-5274 and
LR.C.P. 84(m); See also Bank of Idaho v. Nesseth, 104 Idaho 842, 846, 664 P.2d 270, 274
(1983). The Director did not err by issuing the above-described stay orders on February 21,

2014, and April 28, 2014.

10 A copy of the 2446 Decision is attached hereto as Appendix D. The Department moves the Court to take judicial
notice of the 2446 Decision pursuant to IRE 201(d).
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2. Morris Exchange Agreement Credit

Rangen sets forth several arguments related to mitigation credit granted by the Director
for the Morris exchange agreement. First, Rangen argues the Director’s decision in the Second
Mitigation Plan Order to “recalculate the time period over which the Morris [exchange
agreement] credit was calculated was arbitrary and capricious.” Opening Brief at 13. As stated
above, this Court entered its 2446 Decision with respect to Rangen’s appeal of the First
Mitigation Plan Order on December 3, 2014. The Court concluded the Director’s approval of
mitigation credit for the Morris exchange agreement did not violate the prior appropriation
doctrine, but reversed and remanded the Director’s use of flow data associated with an average
year and use of an annual time period to calculate the mitigation credit for further proceedings as
necessary. 2446 Decision at 10-15. Because the Court reversed and remanded the issue of
calculation of the Morris exchange agreement credit, the issue is currently before the Department
on remand and, therefore, moot in this proceeding.

Next, Rangen asserts that the Director should have used actual Martin-Curren Tunnel
flow measurements when determining the Morris exchange agreement credit in approving the
Fourth Mitigation Plan. Opening Brief at 13. There are two problems with this assertion. First,
Rangen did not argue to the Director in proceedings related to the Fourth Mitigation Plan that the
Director should use actual Martin-Curren Tunnel flow measurements when determining the
Morris exchange agreement credit in the Fourth Mitigation Plan Order. Having failed to raise
the issue to the Director in those proceedings, Rangen cannot now raise this challenge on appeal.
See Elias-Cruz v. Idaho Dep't of Transp., 153 Idaho 200, 206, 280 P.3d 703, 709 (2012) (“We
will not consider on appeal issues that the administrative tribunal had the authority to decide but
were not raised before it.”). Second, while Rangen argues actual Martin-Curren Tunnel flow

measurements for the 2014 irrigation season were available when the Director issued the Fourth
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Mitigation Plan Order on October 29, 2014, this is factually incorrect. Rangen tracks flow
measurements from the white PVC pipe which are necessary to the determination of actual flows
from the Martin-Curren Tunnel. The white pipe measurements for the 2014 irrigation season
were first made available to the Department when Rangen submitted Dave Colvin's calculation
of the Morris exchange agreement credit on October 31, 2014, after issuance of the Fourth
Mitigation Plan Order. R. p.264. Actual flow measurements from the Martin-Curren Tunnel
were not available for use to determine Morris exchange agreement credit in the Fourth
Mitigation Plan Order.

Rangen also complains “the First Mitigation Plan [Order] did not provide any mechanism
for monitoring or making adjustments to the amount of [Morris exchange agreement] credit as
Martin-Curren Tunnel Measurements became available during the year.” Opening Brief at 13.
Rangen is barred by the doctrine of claim preclusion from raising issues that were required to be
raised in Rangen’s appeal of the First Mitigation Plan Order. See Berkshire Investments, LLC,
153 Idaho at 81,278 P.3d at 951.

Rangen also argues the Director erred because “he did not correct and amend” the Fourth
Mitigation Plan Order upon evaluation of Rangen’s Morris Exchange Credit Motion, but rather
issued the Morris Exchange Order to address that the Morris exchange agreement credit ran out
on October 1, 2014. Opening Brief at 14. Evaluation of Rangen’s Morris Exchange Credit
Motion took place after issuance of the Fourth Mitigation Plan Order. The Director’s findings,
inferences, and conclusions set forth in the Fourth Mitigation Plan Order are required to be
supported by substantial evidence on the record as a whole. See Idaho Code § 67-5279. Data
that Rangen submitted in support of its Morris Exchange Credit Motion was not part of the

record upon which the Fourth Mitigation Plan Order was based. Therefore, the Director did not
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err by issuing the Morris Exchange Order instead of amending the Fourth Mitigation Plan Order.
In addition, Rangen has filed an appeal of the Morris Exchange Order. See CV-2014-4970. Any
challenge Rangen has to the Director’s issuance of the Morris Exchange Order should be raised
in its appeal of that order in CV-2014-4970, not in this appeal of the Fourth Mitigation Plan
Order.

Rangen also asserts it “did not receive any additional water during 2014 and the Martin-
Curren Tunnel flow continues to go down. While the opportunity to reverse that decline and see
the 3.4 cfs increase predicted by the Director has passed, the Court should still reverse the
[Fourth Mitigation Plan Order] and remand this matter to the Director for determination of a
proper remedy.” Opening Brief at 15. Rangen’s assertion is not supported by the record.
IGWA'’s aquifer enhancement activities have resulted in additional delivery of water to Rangen
as recognized in the First Mitigation Plan Order. Additionally, because of the Director’s
approval of the First Mitigation Plan Order, Rangen has received water that would have
otherwise been unavailable to Rangen but for the Morris exchange agreement. Further, Rangen
overlooks the Director’s phased-in mitigation requires that 3.4 cfs of mitigation be provided to
Rangen in the first year, which is April 1, 2014, through March 31, 2015. The opportunity to see
the 3.4 cfs increase predicted by the Director has certainly not passed, and indeed as Rangen
admits, it is currently receiving water pursuant to the Magic Springs Project. See Opening Brief
at 23."

3. Consideration of CM Rule 43.03

Rangen argues “[t]he Director erred by failing to address Rule 43.03.j criteria” in the

context of Fourth Mitigation Plan proceedings because this “enabled IGWA to implement the

' Measurements for the Magic Springs pipeline taken in February and March 2015 demonstrate Rangen is
receiving at least 7.81 cfs. Stipulation at Attachment A-12.
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Fourth Mitigation Plan without a proper injury analysis.” Opening Brief at 15-17. Rangen
concludes “[t]he Director’s failure to address Rule 43.03j factors when coupled with the rental
agreement allowed IGWA to do an end-run of Idaho law.” Id. at 18.

Rule 43.03 of the CM Rules sets forth several “[f]actors that may be considered by the
Director in determining whether a proposed mitigation plan will prevent injury to senior rights.”
IDAPA 37.03.11.043.03 (emphasis added). One of those factors is “[w]hether the mitigation
plan is consistent with the conservation of water resources, the public interest or injures other
water rights, or would result in the diversion and use of ground water at a rate beyond the
reasonably anticipated average rate of future natural recharge.” IDAPA 37.03.11.043.03.j. Here,
the Director declined to consider issues set forth in Rule 43.03.j in the context of Fourth
Mitigation Plan proceedings because he determined “[i]ssues of potential injury to other water
users due to a transfer are most appropriately addressed in the transfer contested case
proceeding.” R. p. 196. Because consideration of Rule 43.03 j in the context of approval of a
mitigation plan is discretionary, and the Director may approve a mitigation plan upon conditions
(CM Rule 43.02; Idaho Code § 42-222), the Director did not err by deferring consideration of
issues of potential injury and conditionally approving the Fourth Mitigation Plan upon approval
of the Transfer Application or an authorized lease through the WSB.

Moreover, contrary to Rangen’s argument, IGWA was not allowed to implement the
Fourth Mitigation Plan without a proper injury analysis. The Director considered issues of
potential injury to other water rights due to IGWA’s delivery of water to Rangen pursuant to the
Magic Springs Project in proceedings related to the WSB lease and rental, See May Affidavit at
Exs. 2-3 and Blades Affidavit at Ex. 3, as well as in the Transfer Order, See Stipulation at

Attachment A-11. To the extent Rangen seeks to challenge approval of the WSB lease and
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rental in this appeal, the Court should not consider such arguments because Rangen has not yet
exhausted its administrative remedies. See White v. Bannock Cnty. Commissioners, 139 Idaho
396, 401, 80 P.3d 332, 337 (2003) (“. . . the doctrine of exhaustion generally requires that the
case run the full gamut of administrative proceedings before an application for judicial relief may
be considered.”). In addition, to the extent Rangen seeks to challenge the Transfer Order, such
challenges are not appropriately heard in this appeal, but rather should be pursued by Rangen in

accordance with Idaho Code §§ 67-5270 and 67-5272.

C- THE FOURTH MITIGATION PLAN ORDER PROVIDES SUFFICIENT
CONTINGENCY PROVISIONS TO PROTECT RANGEN

The Fourth Mitigation Plan Order approved the Magic Springs Project upon several
conditions and with contingency provisions to protect Rangen. R. p. 197-98. Rangen argues the
Fourth Mitigation Plan Order “puts all risks on Rangen and does not provide any contingency
provisions.” Opening Brief at 19. For example, Rangen asserts it “does not know who is
supposed to maintain and operate” the pipeline that is currently delivering water to Rangen from
Magic Springs. Id. at 23. Yet, the Fourth Mitigation Plan Order expressly states that “IGWA is
required to pay for all costs of building, operating, maintaining, and monitoring the pipeline.” R.
p. 20.

Rangen also asks “what remedy does Rangen have if water is delivered for a period of
two years, but then there is a disagreement within IGWA or among the Districts concerning the
payment of electricity or maintenance of the system and the pumps are shut off?” Opening Brief
at 23-24. Rangen asserts “Fish will be dead within a very short period of time and Rangen will
be out of water because there is no backup delivery plan. If this type of scenario occurred in
January, simply curtailing junior rights would be inadequate.” Id. at 24. Rangen fails to

acknowledge, however, that the Fourth Mitigation Plan Order required IGWA “to purchase an
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insurance policy for the benefit of Rangen to cover any losses of fish attributable to the failure of
the temporary or permanent pipeline system to the Rangen Facility.” R. p. 198. Accordingly,
Rangen’s argument that the Fourth Mitigation Plan Order lacks contingencies to protect

Rangen’s interests is not supported by the record.'

D. APPROVAL OF THE FOURTH MITIGATION PLAN DID NOT RESULT IN A
TAKING OF RANGEN’S PROPERTY

In approving the Fourth Mitigation Plan, the Director required Rangen to state, in writing,
whether it will accept water delivered pursuant to the Magic Springs Project and whether it will
allow construction on its land related to placement of the delivery pipe. R. p. 198. Rangen
argues that requiring Rangen to allow construction on its land related to placement of the
delivery pipe constitutes a taking of Rangen’s property rights in violation of the Fifth
Amendment to the United States Constitution as well as Article 1, section 14 of the Idaho State
Constitution. Opening Brief at 19.

The U.S. Constitution provides that private property shall not be taken for public use
without just compensation. U.S. Const. Amend. V. The Fifth Amendment is made applicable to
the states through the Fourteenth Amendment. Texaco, Inc. v. Short, 454 U.S. 516, 523, n. 11
(1982). The Idaho Constitution provides that “[p]rivate property may be taken for public use,
but not until a just compensation, to be ascertained in the manner prescribed by law, shall be paid
therefor.” Idaho Const. Art. I, § 14.

The Director’s requirement that Rangen state, in writing, whether it will accept water

delivered pursuant to the Magic Springs Project and whether it will allow construction on its land

12 Rangen sets forth a list of questions on pages 20-22 of its Opening Brief in an apparent attempt to imply those
questions are either relevant or have not been addressed. All of the questions set forth in Rangen’s Opening Brief at
20-22 are either irrelevant or addressed by the Fourth Mitigation Plan Order or documents submitted to the Court in
the Stipulation at Attachments A-1-A-12.
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related to placement of the delivery pipe does not constitute a taking of Rangen’s property under
the United States or Idaho Constitutions. First, Rangen’s property has not been taken. Rangen
was given a choice regarding whether it would allow construction of the Magic Springs’ pipeline
on its property in order to deliver water to mitigate injury to its senior water rights. Second, the
pipeline was not constructed or placed across Rangen’s property for public use. Its construction
and placement was entirely for Rangen’s use and was proposed only because Rangen initiated
the delivery call proceeding in this matter for the purpose of determining whether its senior water
rights were being injured and to have that injury mitigated. Rangen cannot choose to accept
delivery of water pursuant to an approved mitigation plan and then pursue a takings claim
because such delivery requires construction and placement of a pipeline across Rangen’s

property. The Court should reject Rangen’s takings claim.

E. RANGEN IS NOT ENTITLED TO ATTORNEY FEES

In order for attorney fees to be awarded, authority and argument establishing a right to
attorney fees must be presented in the first brief filed by a party on appeal. Carroll v. MBNA
Am. Bank, 148 Idaho 261, 270, 220 P.3d 1080, 1089 (2009). While Rangen demanded attorney
fees pursuant to Idaho Code § 12-117 and Idaho Rule of Civil Procedure 54 in its Petition for
Judicial Review filed on November 25, 2014, Rangen presents no argument in support of this
demand in its opening brief on appeal. Even if the Court considers Rangen’s request for attorney
fees, the Director’s factual findings are supported by substantial and competent evidence and his
determinations of legal issues are not clearly erroneous. Rangen is not entitled to an award of

attorney fees in this matter.

Respondents’ Brief — Page 22



CONCLUSION

The Director’s approval of the Fourth Mitigation Plan is in compliance with Idaho law
and the CM Rules and, because of the Fourth Mitigation Plan Order, IGWA is supplying water
directly to Rangen. Claim preclusion prevents Rangen from challenging stays issued by the
Director on February 21, 2014, and April 28, 2014. Challenges related to calculation of the
Morris exchange agreement credit are moot in this proceeding or factually incorrect. The
Director did not err by conditionally approving the Fourth Mitigation Plan upon the issuance of a
WSB lease and rental or a transfer approval. Rangen’s challenge to the WSB lease and rental
applications cannot be raised in this proceeding as Rangen must first exhaust its administrative
remedies. Any challenge Rangen has to the Transfer Order must be raised in accordance with
Idaho Code §§ 67-5270 and 67-5272. The Fourth Mitigation Plan Order contains sufficient
contingencies to protect Rangen’s interests. Approval of the Fourth Mitigation Plan did not
result in a taking of Rangen’s property. Rangen is not entitled to attorney fees on appeal.

Rangen has not demonstrated the Director’s findings, inferences, conclusions, or
decisions are in violation of constitutional or statutory provisions; in excess of the statutory
authority of the agency; made upon unlawful procedure; unsupported by substantial evidence in
the record; or arbitrary, capricious, or an abuse of discretion. The Court should affirm the

Director’s Fourth Mitigation Plan Order.
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RANGEN, INC., an Idaho Corporation, Case No. CV-2014-4970
AFFIDAVIT OF J. DEE MAY IN
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RECONSIDERATION OF ORDER
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ORDER

Petitioner,
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1 My name is J. Dee May. I am an attorney licensed to practice law in the State of Idaho.
The matters contained in this affidavit are based on my personal knowledge.

2 Attached hereto as Exhibit 1 is a true and correct copy of the transcript of the hearing
conducted in this matter on January 22, 2015.

3 Attached hereto as Exhibit 2 is a true and correct copy of the IGWA/IWRB lease
documents provided by IGWA and IDWR on J armary 23, 2015,
4 Attached hereto as Exhibit 3 is a true and correct copy of the IGWA/TWRB rental
documents provided by IGWA and IDWR on January 23, 2015.
b Attached hereto as Exhibit 4 is & true and correct copy of an email sent from Deputy
Attorney General John Homan on January 23, 2015.
6 Attached hereto as Exhibit 5 is a true and correct copy of Rangen’s Closing Brief in
Opposition to IGWA’s Fourth Mitigation Plan.
7 Attached hereto as Exhibit 6 is a true and correct copy of Rangen’s Closing Brief submitted
in In the Matter of Application for Transfer No. 79560 in the Name of North Snake Ground Water
District, Magic Valley Ground Water District, and Southwest Irrigation District.
8 Attached hereto as Exhibit 7 is a true and correct copy of excerpts of the transcript from
the hearing on IGWA’s Tucker Springs Mitigation Plan, CM-MP-2014-003, held on June 4, 2014/
9 Attached hereto as Exhibit 8 is a true and correct copy of the Order Approving IGWA's

Fourth Mitigation Plan, CM-MP-2014-006,

10 Attached hereto as Exhibit 9 is a true and correct copy of Rangen’s Protest to Transfer

Application No. 79560.

11 Attached hereto as Exhibit 10 is a true and correct copy of the Notice of Prehearing

Conference issued by Hearing Officer James Cefalo in Transfer Application No. 79560,
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12 Attached hereto as Exhibit 11 is a true and correct copy of the Notice of Hearing and
Scheduling Order issued by Director Spackman in Transfer Application No. 79560.

13 Attached hereto as Exhibit 12 is a true and correct copy of the transcript of the December
19, 2014 hearing on Transfer Application No. 79560,
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garrick. baxter@idwr.idaho.gov

chris.bromley@idwr.idaho.gov

kimi.white@idwr.idaho.gov

Randall C. Budge Hand Delivery o
TJ Budge U.S. Mail o
RACINE, OLSON, NYE, BUDGE | Facsimile o
& BAILEY, CHARTERED Federal Express o
201 E. Center Street E-Mail 2
P.O.Box 1391

Pocatello, ID 83204

rcb@racinelaw.net

tib@racinelaw.net \

ATFFIDAVIY OF J. DEE MAY IN SUPPORT OF MOTION FOR RECONSIDERATION OF ORDER
GRANTING STAY OF CURTAILMENT ORDER - 4
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RECEIVED

DEPARTMENT OF

WATER SUPPLY BANK LEASE CONTRACT W& RESOURCE

This Lease Contract ("Lease”) is effective January 1, 2015, between the Idaho Water Resource Board
("Board"), and

Lessor: SEAPAC OF IDAHO
PO BOX 546

BUHL ID 83316
208-837-8541

RECITALS

. The Board Is authorized under chapter 17, title 42, idaho Code to operate a water supply bank and to
contract with lessors to act as an Infermediary in facilitating the rental of water.

. The Lessor has filed a completed application to lease water rights described below into the Water
Supply Bank on forms supplied by the idaho Department of Water Resources.

. The Director of the Idaho Depariment of Walter Resources has reviewed the application for

compliance with the Water Supply Bank rules and has approved the Lease subject to conditions listed
below.

NOW, THEREFORE, in conslderation of the mutual covenants and contracts herein contalned, and other

good and valuable conslderation, the tecelpt of whilch Is hereby acknowledged, the parties hereto agree
as follows:

1. WATER RIGHTS: The Lessor shall lease and the Board shall accept Into the Bank the
Applicant's water rights described as follows:

Summary of Water Rights or Portions Leased to the Bank

Lease Rate Lease Volume Acrelimit  Tolal Leased Acres
5.5 CFS Not Stated NA N/A

Water Right
36-7072

Combined Lease Totals:

6.5 CFS Not-Stated N/IA N/A

The water rights described hereln shall be avallabile for rental from the Bank as follows:
! , { Use under Lease: 01/01 to 12/31

2. COMPENSATION: The Lessor shall accept and the Board shall pay compensation
determined by the amount of water rented under the following rental rate during such times
as the water Is rented from the Bank over the term of this Lease.

Minimum Payment Acceptable: Current Renial Rate

. TERM OF LEASE: This Lease shall take effect when both parties have signed it and shall
continue in effect until December 31, 20186.

4, WATER SUPPLY BANK CONDITIONS OF ACCEPTANCE: The Lessor shall ablde by all
terms end conditions contalned In the Water Supply Bank Conditions of Acceplance,
attached hereto as "Attachment A® and incorporated hereln by this referenca.

. DUPLICATE ORIGINAL: This Lease Is execuled In duplicate. Each of the documents with
an original signature of each party shall be an original.

Page 1 of4




IN WITNESS WHEREOF, the parties have executed this Contract on the date following thelr respective
signatures.

SEAPAC OF IDAHO
PO BOX 546
BUHL ID 83316

v
ra

IDAHO WATER RESOURCE BOARD
322 East Front Street
P.O. Box 83720

Boise, ID 83720-0098 %__
By Z——: ~ Date _QM%_MS

Brian Patton, Acting Administrator l
Idaho Water Resource Board

Lease approved by IDWR
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ATTACHMENT A
WATER RIGHT NO. 36-7072
WATER SUPPLY BANK CONDITIONS OF ACCEPTANCE

The water right or portion thereof leased to the bank is described as follows:
Lessor: SEAPAC OF IDAHO
PO BOX 546
BUHL ID 83318
208-837-6541
Priority Date: 08/05/1968
Source: THOUSAND SPRINGS Tributary to: SNAKE RIVER

BENEFICIAL USE From Jo Diversion Rate Volume
FISH PROPAGATION 01/01 to 12/31 5.5 CFS Not Stated

Total: 6.6 CFS Not Stated

LOCATION OF POINT(S) OF DIVERSION;
SPRINGS SE%SEWSEY: Sec.6 Twp08S Rge14E  GOODING County

TWO POINTS OF DIVERSION LOCATEDIN T08S; R14E, S06, LOT 8 SESESE

CEOFUSETOB R THIS LEASE: FISH PROPAGATION

NE - g W
Twp|Rge | Sec I e Thw | sw SE | NENW ] SW] SE

08S|14E| 5 H

08S14E| 6

08S |14E{ 8

Total Acres:

ADDITIONAL CONDITIONS OF ACCEPTANCE
. The water rights referenced above will be rented from the bank at the current rental rate.

. There Is no rental payment to the lessor of the water right if the right or a part thereof is not rented
from the bank.

. While a right is in the bank, the lessor may pot use the right without approval of the Department even
if the right Is not rented from the bank. Any violation of the terms of this lease may result in
enforcement procedures pursuant to idaho Code § 42-351 for lllegal diverslon and use of water and
may Include civil penalties pursuant to idaho Code § 42-1701B.

. Aright accepted into the bank stays in the bank until the Board releases &, the lease term expires, or
upon request from the lessor to change the term of the lease, provided the Board approves the

release. Unless approved by the Department, leased rights may not be Immediately avallable for
release.

. While a water right Is in the bank, forfeiture provisions are stayed.

Rental of water under this right Is subject to the limitations and conditions of approval of the water
right.

WR No. 36-7072

Attachment A — WSB Conditions of Acceptance Page 3 of 4




Failure of the right holder to comply with the conditions of acceptance Is cause for the Director to
rescind acceplance of the lease.

. Acceptance of a right into the bank does not, in itself, confirm the validity of the right or any slements
of the water right, or improve the status of the right including the notion of resumption of use. It does
not preclude the opportunity for review of the validity of this water right in any other Department
application process.

. In accordance with Idaho Code §§ 42-248 and 42-1409(6), all owners of water rights are required to
notify the Department of any changes in mailing address or change In ownership of all or part of a
water right. Notice must be provided within 120 days of the change.

. If a water right leased into the Water Supply Bank is sold or conveyed during the lease term, and if
the leased right was rented, the rental proceeds will be disbursed in the following manner regardiess
of any arangements between the buyer(s) and seller(s) to the contrary:

a. Rental payments will go to the lessor(s) of record at the beginning of the rental season.

b. Ifachange in ownership is processed by the Department during a rental season, rental
payment will be made to the person or entity who Is the lessor of record at the beginning of
that rental season.

c. New lessor(s) of record will recelve payment after the foliowing rental season.

. The water right(s) Is leased to the bank subject to all prior water rights and shall be administered in
accordance with Idaho law and applicable rules of the Depariment of Water Resources.

. The unleased portion of this right and water right 38-8356 are limited to a combined diversion rate of
1427 cfs.

. Fish propagation is for a commercial hatchery.




. / RECE\VED
DEC 15 201

Form 42-1761-1 1/14

TMENT OF
wuggggu%::%%m \N‘iTER RESOURCES
WATER SUPPLY BANK LEASE OR SALE
APPLICATION CHECKLIST

An application to lease or sell a water right into the Water Supply Bank must be prepared in accordance with the
minimum requirements listed below to be acceptable for processing by the Department. Use this checklist to ensure all
necessary documentation has been provided. This checklist is part of the lease application and must be included with the
lease application. Incomplete applications will be returned to applicants for completion.

Designated Applicant _SeaPac of Idaho Water Right No. 36-7072
One waler right per application

All items must be checked as either Attachied (Yes) or Not Applicable (N/A)

Completed Water Supply Bank Lease or Sale Application Checklist (this form).

Completed Application to Sell or Lease a Water Right to the IVater Supply Bank (pages 2-3).

Application filing fee of $250.00. 1f you are submitting more than one lease application and the water
rights have a common place of use, or common diversion rate, or common diversion volume, the

combined maximum fee is $500.00.

Attachment N/A YES

1A 1 Contact information for all owners of the water right that is being leased or sold on this application.
1B An Internal Revenue Service (IRS) Form W-9 for the Designated Applicant.
1C [Z]  Notice of Change in Waler Right Ownership form (accessible from www.idwr.idaho gov).
ID (] Written consent from irrigation district or water delivery company.
iE O Contact information for an authorized representative and documentary proof they are authorized to
represent the Designated Applicant on this application. If the Designated Applicant is a business,
partnership, municipality, organization or association, include documents identifying officers
authorized to sign or act on behalf of the entity.
2 1 Description of a water right portion offered to the Water Supply Bank.
3D ¥l [ Bvidence demonstrating that a water right has not been lost through abandonment or forfeiture
pursuant to Section 42-222(2), idaho Code.
4 A map that clearly outlines the specific location where irrigated acres will be dried up, or where a
beneficial use of water will be suspended. If you don’t already have a detailed map, you can create
one using IDWR’s online General Mapping Tool (http://maps.idwe.idabo.gov/mapsll/) to locate a
water right place of use or point of diversion.
Department Use Only

Fee Amount § (} (50 <’ Received By: C% Date Received: 19 ] ,‘5 lﬂt i Recespt # C_OQ,C%CLZ_—
W-9 received? Yes[f] No[J  (Route W-9 to Fiscal) Nameon W-9: oy 9)2 I‘i 2ho Tne
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RACINE 201E Center St RANDALL C. BUDGE

OLSON PO. Box 1391 rcb@racinelaw.net
NYE Pocatello, ID 83204

0 208.232.6101
BUDGE F 208.232.6109

BAILEY racinelaw.net
December 12, 2014
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RECEIVED
Water Supply Bank "
Idaho Department of Water Resources L8 15 2014
P.O. Box 83720 DEPARTMENT OF
Boise, ID 83720-0098 WATER RESOURCES

Re: Water Supply Bank Applications
To Whom [t May Concern:

Enclosed are companion appiications to lease and rent 5.5 cfs from Magic Springs to be
delivered to the Rangen Fish Hatchery on Billingsley Creek pursuant to the Order Approving
IGWA's Fourth Mitigation Plan issued by the Director on October 29, 2014. Page 20 of the Order
explains that IGWA must obtain approval of Application for Transfer No. 79560 or the enclosed
Water Supply Bank Applications by no later than January 19, 2015. We ask that the enclosed
applications be approved immediately in case proceedings on Transfer No. 79560 are not
completed by that date.

The lease submitted is for one year, with the ability to terminate upon approval of Transfer
79560 with the understanding that fees will be refunded pro rata.

Should you have any questions please give me a call.
Sincerely,

|

RANDALK . BUDGE
RCB:ts
Enclosures

Offices in Poéatélrlo, Boisé and!ldaho Fa“s




Form 42-1761-1 1714
STATE OF IDAHO
WATER RESOURCE BOARD

APPLICATION TO SELL OR LEASE A WATER RIGHT
TO THE WATER SUPPLY BANK

1. CONTACT INFORMATION

A. An application to sell or lease a water right to the Water Supply Bank must be completed by a Designated Applicant who is a
recognized owner of the water right being sold or leased to the Water Supply Bank. If there are additional owners recorded for
the property to which the water right is appurtenant, those individuals must authorize the Designated Applicant to represent
them on this application by completing and signing Attachment 1A of this application package.

Designated Applicant SeaPac of Idaho Email Address Seapac@seapacofidaho.com
Mailing Address PO Box 546, Buhl, ID 83316 Phone Number 208.837.6541

[/] The Designated Applicant is the sole owner of the water right being sold or leased to the Water Supply Bank.
OR

(] The Designated Applicant is representing additional water right holders who have completed Attachment 1A.
B. Has the designated applicant completed an IRS Form W-9 (Attachment 1B)? Yes[7] No[

C. Are all applicants on this form listed in IDWRs records as the current owners of the water right? Yes [v] No[T]
If no, attach a Notice of Change in Water Right Ownership form along with the required documentation and fee (Attachment 1C).

D. Is the diversion works or system owned or managed by an irrigation district or water delivery company? Yes[J No
1f yes, provide written consenl from the company, corporation or irrigation district authorizing the proposed sale or lease (Attachment 1D).

E. Is this application being completed by an authorized representative of the Designated Applicant? Yes[] No
If yes, representalives (includes employees of Designated Applicant companies) must complete this section and submit documentary proof
of their authority to represent the Designated Applicant (Attachment | E).

Name of Representative _Jhomas J. Budge Organization IGWA
Professional Title Email Address fcb@racinelaw.net
Mailing Address P- O- Box 1391, Pocatello, Idaho 83204-1391 Phone Number 208-232-6101

[¥] Send all correspondence for this application to the representative and not to the Designated Applicant.
OR

[ Send original correspondence to the Designated Applicant and copies to the representative.

2. DESCRIPTION OF WATER RIGHT OFFERED TO THE BANK
Water Right Number 36-7072 [JThe full water right is being offered to the Bank.
OR

[Z] A part of the water right is being offered to the Bank.
(If a portion of a water right is being offered, complele Attachment 2)

3. GENERAL INFORMATION

A. Please provide a description of the current water diversion system.
Pump and pipe system currently being installed to delivery water from the Magic Springs Fish Hatchery own by
SeaPac to the Rangen Fish Hatchery on Billingsley Creek.

B. Describe any other water rights used for the same purpose at the same place of use as the water right being offered to the Bank.
SeaPac water right no. 36-8356

Page 2



Form 42-1761-1 1/14

C. Will the present place of use continue to receive water from any other source? Yes[y] No[]
I yes, describe. Magic Springs, under water right no. 36-8356 and the remaining portlon of 36-7072 that is not being
leased Into the Bank.

D. Has any portion of this water right undergone a period of five or more consecutive years of non-use? Yes[] No

If yes, describe and attach Watermaster records or other evidence to demonstrate that the water right has not been lost through
abandonment or forfeiture pursuant to Section 42-222(2), Idaho Code.

E. s this water right involved in any other LDWR process such &s an application for transfer or a mitigation plan? Yes No [
I yes, describe, |(GWA's 4th Mitigation Plan; Application for Transfer No.78560.

4, SALE/LEASE AGREEMENT
A. Is the water right, or portion thereof, offered to the 1daho Water Resource Board (IWRB) for sale [ ] or lease [/]7

a peri 1/19/15 1/19/16* ; ;
If Jease, fora period from TR to AL {maximum lease period § years).

*Terminable upon approval of Transfer 78560.
B. Show the minimum payment acceptable to the seller/lessor. The minimum payment may be shown as the “current rental rate”

as established by the IWRB. Include the method of determining the minimum payment if other than the current rental rate.
Current rental rate.

1 hereby assert that the information contained in this application is true to the best of my knowledge, and that I have the
authorities necessary fo offer this water right for sale or lease to the Idaho Water Resource Board.

The Designated Applicant acknowledges the following:

1. Payment to the Designated Applicant is contingent upon the sale or rental of the water right from the Bank.

2. While a water right is in the Bank, the seller/lessor of the water right may not use the water right even if the water
right is not rented from the Bank.

3. A water right accepted into the Bank stays in the Bank until the Designated Applicant receives written confirmation
from the Board or Water Supply Bank that the water right has been released from the Bank.

4, While a water right is in the Bank, forfeiture provisions are stayed.
5. Acceptance of a water right into the ank does not, in itself, confirm the validity of the water right or any elements of

the water right.
Signature of Designated Applicant Printed Name Date
-—T 7 Thomas J. Budge 12/12/14
Signature of Autho;ize%presemative Printed Name Date
Mall to:

Idaho Department of Water Resources
P.O. Box 83720
Boise, ID 83720-0098

Page 3



Form 42-1761-1 1/14

C. Will the present place of use continue to recelve water from any other source? Yes{7] No [T}
If yes, describe. Maglo Springs, under water right no. 36-8358 and the remalning portion of 36-7072 that Is not being
leased Into the Bank,

D. Has any portion of this water right undergone a period of five or more consecutlve years of non-use? Yes{1 No

If yes, describe and attach Watermaster records or other evidence to demonstrate that the water right has not been lost through
sbandonment or forfeiture pursuant to Section 42-222(2), 1dsho Code.

E. Is this water right involved in any other IDWR process such as an application for transfer or a mitigation plan? Yes{7] No[J]
I yes, describe, (GWA's 4th Mitigation Plan; Application for Transfer No.78560.

4. SALE/LEASE AGREEMENT

A. Is the water right, or portion thereof, offered to the ldaho Water Resource Board (IWRB) for sale [] or lease [/]?

5 1119/15 1/19/16°
If 'ea”a fora pen°d from (Vioaih / Oay T Veas) B (Month 7 Dey ] Vear)

{maximum lease period 5 years).
*Terminable upon approval of Transfer 78560.
B. Show the minlmum payment acceptable to the seller/lessor. The minimum payment may be shown as the “current rental rate”

as established by the FWRB, Include the method of determining the minimum payment if other than the current rental rate,
Current renlal rate.

I hereby assert that the fnformation contalned In this application Is true to the best of my knowledge, and that I have the
authorities necessary to offer this water right for sale or lease to the Idaho Water Resource Board.

The Designated Applicant acknowledges the following:

1. Payment to the Designated Applicant is contingent upon the sale or rental of the water right from the Bank.

2. While a water right is in the Bank, the seller/lessor of the water right may not use the water right even if the water
right is not rented from the Bank.

3. A water right sccepted into the Bank stays in the Bank until the Deslgnated Applicent recelves written confirmation
from the Board or Water Supply Bank that the water right has been released from the Bank.

4, While a water right is in the Bank, forfeiture provisions are stayed.
5. Acceptance of a water right into the ank does not, in Itself, confirm the validity of the water right or any elements of

_Nﬁ /Zﬁz_m U/ is/ 1<
Prinfed Name & Ddie

Ly Thomas J. Budge 12/112/14
Signature of Aulhofizeﬁpresenmive Printed Name Date
Mall to:

Idaho Department of Water Resources
P.O. Box 83720
Boise, ID 83720-0098
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Form 42-1761-} 1714

STATE OF IDAHO
WATER RESOURCE BOARD

ATTACHMENT 1A
Additional Water Right Holders Party to the Lease Application

List all individuals or business entities that are owners of the property to which the water right on this application is appurtenant. All
water right holders must be signatories to a Water Supply Bank Lease Application however only the Designated Applicant needs to
provide a completed IRS Form W-9 (Attachment 1B). All correspondence and any financial payment associated with the rental of

this water right will be directed to the Deslgnated Applicant. If additional space is needed to list any other water right holders,
attach a second copy of Attachment 1A.

Water Right No. 36-7072
Designated Applicant Applicant #2 Applicant #3
SeaPac of ldaho
Name
PO Box 548, Buhl, ID 83316
Mailing Address
Phone Number 208-837-6541
Email Address
Asinllciot As Designated Applicant, I submil this |} authorize the Designated Applicant to |1 authorize the Designaled Applicant to
PP larati iease application on behalf of all other |submit this application on my behalf. | submit this application on my behalf.
Declaration water right holders.
Signature
Applicant #4 Applicant #5 Applicant #6
Name
Mailing Address
Phone Number
Email Address
Applicant 1 authorize the Designated Applicant to |1 authorize the Designated Applicant to {1 authorize the Designated Applicant to
Declaration submit this application on my behalf. | submit this application on my behalf.  }submit this application on my behalf.
Signature

Attachment | A



SPECIAL POWER OF ATTORNEY FOR WATER RIGHTS

The undersigned hereby appolnts the law firm of RACINE OLSON NYE BUDGE & BAILEY, CHAR-
TERED, 201 E. Center Street, Post Office Box 1391, Pocatello, Idaho 83204, my/our true and
lawful attorney for the purpose of dealing with the Idaho Department of Water Resources rel-
atlve to the management and transaction of water rights, and to allow them to recelve all In-
formation, opinions, and records regarding water rights, and to sign and submit applications
and other filings on my/our behalf.

nd

DATED thls 2 day of May, 2014.

IDAHO GROUND WATER APPROPRIATORS, INC.
(IGWA)} acting for and on behalf of Its Ground
Water Distrlct members

 SERPN

Name Tim Dee
Title;___President

STATE OF IDAHO )
58

County of &Y\Y\OC}K )

On this 2 day of May, 2014, before me, the undersigned, a Notary Public in and for sald State,
personally appeared Tim Deeg, known or Identified to me to be the President of the company that
executed the Instrument or the person who executed the Instrument on behalf of sald company,
and acknowledged to me that such company executed the same.

IN, WITNESS WHEREOF, | have hereunto set my hand and seal the day and year first above written.

.
&% P?.:.gf.'ﬂ/? ””/,
£ b Q\OTAR Z Residipg at;
= ; s = Commission explres: {OZOFZ!Z.Q{Q
2 olueny &
A IR S
g T o ORS

\
K



LETTER OF INTENT

USE OF WATER FROM SEAPAC OF IDAHO, INC*’S MAGIC SPRINGS FACILITY,
CONSTRUCTION OF PUMP STATION AND PIPELINE IN EXCHANGE FOR WATER
FROM THE AQUA LIFE FACILITY

This Letter of Intent (“LOI”) is entered into by and between Idaho Ground Water
Appropriators, Inc. (“IGWA”), acting for and on behalf of North Snake Ground Water District,

Magic Valley Ground Water District and Southwest Irrigation District (collectively “Districts™),
and SeaPac of Idaho, Inc. (“SeaPac™).

RECITALS

A. In response to Rangen, Inc.’s (“Rangen”) water delivery cell, the Idaho
Department of Water Resources (“IDWR”) determined in its January 29, 2014 order that holders
of ground water rights junior to July 13, 1962 must provide 9.1 cfs of direct flow to Rangen.
Other delivery calls are pending or may be filed by other Hagerman Valley water right holders
seeking to curtail junior ground water users.

B. IGWA represents ground water districts whose members consist of irrigators,
municipalities, and commercial and industrial entities with ground water rights. Many of the
ground water districts' member's water rights are junior to Rangen and certain other water rights
in the Thousand Springs reach of the Hagerman Valley and are subject to curtailment unless a
mitigation plan is approved providing replacement water.

C. 1IGWA and SeaPac support the concepts and implementation of the State of
Ideho’s Thousand Springs Water Supply Settlement Framework designed to provide recharge
and other means to stabilize the aquifer, o improve water supplies in the Hagerman Valley and
to resolve conflicts between junior and senior water right holders.

D. The Ideho Water Resource Board (“IWRB") owns and operates the Aqua Life
Aquaculture Facility Hatchery (**Aqua Life”) and has entered into a Letter of Intent with IGWA
to make available to IGWA by lease or purchase up to ten (10) cfs of its Aqua Life water rights
from adjacent springs as needed to meet the mitigation obligation to Rangen and others in the
Hagerman valley. IGWA has entered into negotiations with IWRB seeking to lease and acquire

ownership of all of Aqua Life.
E SeaPac currently has a short-tenn lease of Aqua Life from IWRB and desires to
continue its Aqua Life operations by securing ownership and/or a long-term lease.

44020.0001.1168115.2
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F. IGWA desires to secure water from SeaPac’s Magic Springs to provide a supply
of water for mitigation purposes to Rangen and to other senior rights in the Hagerman Valley.

G. IGWA and SeaPac desire to enter into this Letter of Intent (“LOI") to set forth
their intent to commence negotiation of a final agreement providing for the exchange of Magic
Springs water for Aqua Life water consistent with the terms set forth below.

TERMS

The Agreement shall have the following terms and conditions:

1. SeaPac will lease or sell to IGWA up to ten (10) cfs of first use water from its
Magic Springs water right nos. 36-7072 and 36-8356 and also will provide access to allow
IGWA to utilize all discharge water from its Magic Springs facilities as needed to provide
mitigation to other water right holders in the Hagerman valley.

2. In exchange for water from Magic Springs, IGWA will secure ownership or
control of Aqua Life water right nos. 36-1044, 36-2734, 36-15476, 36-2414, and 36-2338 by
long-term lease or purchase from IWRB and make them available to SeaPac.

3. IGWA will pay all costs to design, construct, operate and maintain the water
collection and intake system, pump station, pipeline and other facilities necessary to deliver up to
10 cfs of first use water together with discharge water from Magic Springs to the head of
Billingsley Creek directly up gradient from the Rangen hatchery and/or other locations in the
Hagerman valley for mitigation purposes. IGWA will ensure that the diversion and delivery
facilities to be constructed will not interfere with the use of SeaPac’s remaining water rights at
Magic Springs.

4. IGWA shall be responsible to secure from IDWR approval of such mitigation
plans, transfer applications and other permits as may be required to change the point of diversion
and place of use to accomplish the delivery of Magic Springs water for mitigation purposes.
SeaPac hereby grants consent to IGWA to file and process such mitigation plans, transfer
applications based on this LOI, with the approvals made subject to this LOI and the
contemplated final Agreement between the parties.

5. SeaPac will grant IGWA permanent easements at Magic to design, construct,
operate and maintain the water intake and collection facilities, pump station, pipeline and other
facilities as necessary for the delivery of water to other locations for mitigation purposes.

6. IWRB will cooperate with IGWA and provide all necessary documents to
conduct such investigation as it shall deem appropriate.

1. The Agreement will be contingent upon: (a) IGWA securing an order from IDWR
approving mitigation plans providing for the delivery SeaPac’s Magic Springs water rights to
sausfy the mxugatlon obligations to Rangen and/or others in the Hagerman valley; (b) IGWA

Letter oflntent SeaPac IGWA
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securing an order from IDWR approving the transfer of the point of diversion and place of use
(as necessary) from SeaPac to Rangen and other locations for mitigation; (c) IGWA proceeding
to construct and implement the pump and pipeline facilities pursuant to an approved mitigation
plan; and IGWA securing ownership or control by long-term lease of Aqua Life and providing it
to SeaPac.

8. This LOI may be executed in counterparts, each of which shall be deemed to be
an original, but all of which, taken together, shall constitute but one and the same agreement.
Delivery of an executed counterpart of this LOI via facsimile transmission shall be as effective

as delivery of an original signed copy. Thereafter, the parties shall exchange executed originals
of this LOI.

9. This LOI is intended as a general expression of the terms and conditions, under
which the parties are willing to proceed to prepare, negotiate and if acceptable io all parties in
their respective sole discretion, execute a final Agreement. Neither this LOI nor the execution
hereof as provided below, shall be binding on any party until the formal Agreement is executed
by all parties.

10.  Upon execution of this LOI SeaPac will provide access to IGWA to begin
engineering work, IGWA will proceed to file and process with IDWR mitigation plans and
transfer applications as contemplated and the parties will proceed to negotiate a final Agreement
incorporating the terms and conditions as outlined above.

‘Water Appropriators, Inc,




Form 42-1761-1 1/14

1. Water Right Number Amount (cfs/sc-ft)

STATE OF IDAHO
WATER RESOURCE BOARD

ATTACHMENT 2
DESCRIPTION OF A WATER RIGHT PORTION OFFERED TO THE WATER SUPPLY BANK

Nature of Use Period of Use
36-7072 5.50 cfs Fish Propagation/Mitigation 1 to 12/31
to
to
to
to
Total Amount: 5.50cfs
2. Source of water Thousand Springs tributary to Snake River
3. Point(s) of Diversion:
Twp Rge Sec Lot Ya Ya Y County
8S 14E 5 Sw SwW Gooding
8S 14E 6 SE SE Gooding
8S 14E NwW NW Gooding
4. Lands irrigated or place of use:
TWP | RGE | SEC e i il i TOTALS
NE [Nw [ sw [ seE [ ne [nw [sw ] sefine [nw sw]se| ne [ nw{sw/se

If the water right is for irrigation, show total number of acres offered to the Bank. <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>