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IN THE DISTRICT COURT O F  THE ETTH JUDICIAL DISTRTCT OF THE 
STATE OF IDAHO, IN AND FOR TEE COUNTY OF GOODING 

AMERICAN FALLS RESERVOIR DISTRlCT ) Case No. CV-2005-600 
#2, A & B IRRIGATION DISTRICT, BURLEY ) 
IRRIGATION DISTRICT, 
MINIDOKA 

IRRIGATION DISTRICT, and TWIN FALLS ) 
CANAL COMPANY, 1 

1 
Plaintiffs, 

SUMMONS 
1 

THE IDAHO DEPARTMENT OF WATER 1 
RESOURCES and I U  DREHER, 
its Director, 1 

1 
1 

Defeiidants. 

NOTICE: YOU BATm BEEN SUED BY THE ABOVE-NAMED PLAINTIFF. 
THE COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT 
FURTHER NOTICE UNLESS YOU RESPOND WITHIN 20 DAYS. 
READ THE INFORMATION BELOW. 

TO: THE IDAHO DEPARTMENT OF WATER RESOURCES and IURL DREHER, 
its Director, 322 E. Front St., Boise, Idaho, 83720-0098. 

YOU ARE HEREBY NOTIFIED that in order to defend this lawsuit, an 

appropriate written response must be fled with the above-designated court within twenty 

(20) days after service of this Summons on you. If you fail to so respond the court may 

enter judgment against you as demanded by the Plaintiff in the Complaint. 

A copy of the Complaint is sewed with this Summons. If you wish to seek the 

advice or representation by an attorney in this matter, you should do so promptly so that 

your written response, if any, may be filed in time and other legal lights protected. 
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An appropriate written response requires complia~~ce with Rule 10(a)(l) and other 

Idaho rules of Civil Procedure and shall also include: 

1. The title and number of this case. 

2. If your response is an Answer to the Complaint, it must contain 

admissions or denials of the separate allegations of the Complaint and other defenses you 

may claim. 

3. Your signature, mailing address and telephone number, or the signature, 

mailing address and telephone number of your attorney. 

4. Proof of mailing or delivery of a copy of your response to plaintiffs , 

attorney, as designated above. 

To determine whether you must pay a filing fee with your response, contact the 

Clerk of the above-named court. 

DATED this - day of August, 2005. 

CLERK OF THE DISTRICT COURT 
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IN THE DISTRICT COURT O F  TEE FIFTH JUDICIAL DISTRICT O F  THE 
STATE OF IDAHO. IN AND FOR THE comry OF GOODING 

AMERICAN FALLS RESERVOIR DISTRICT ) Case No. 
#2, A & B IRRIGATION DISTRICT, BURLEY ) 
IRRIGATION DISTRICT, 
MINIDOICA 

1 
) 

IRRIGATION DISTRICT, and TWIN F a L S  ) 
CANAL COMPANY, 

Plaintiffs, j 
I 

vS. j 
) 

THE IDAHO DEPARTMENT OF WATER ) 
RESOURCES and KARL DREHER, 1 
itF Director, 1 

Defendants. j 

COMPLAINT 

Fee Category: A. 1. 
Filing Fee: $82.00 

COME NOW the plaintiffs American Falls Reservoir District #2, A & B 

Irrigation District, Burley Imgation District, Minidoka Irrigation District, and Twin Falls 

Canal Company, and petition the Court for declaratory judgment pursuant to 5 67-5278 

and 5 10-1201, et seg, Idaho Code, regarding the validity and constih~tiollality of ille 
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Rules of Coiljunctive Ma~~agelnent of Surface and Ground Water Resnurces". IDAPA 

37.03.1 1 et seq., as pronluigated by the Idaho Departmerit of Water Resources (hereinafter 

"IDUlY'), and in suppol? thereof, allege: 

COUNT I 

1. American Falls Resenroir District #2 is a dull! organized inigation 

district under the laws of the State of Idaho. 

2. American Falls Reservoir District #2 does business in Goodiilg County, 

Idaho, and Gooding County is the proper venue for filing this action pursuant to Idaho 

Code S; 67-5273(c). 

3. A S: B Irrigation District is an irrigation distnct orgauized and existing 

under the laws of the State of Idaho. 

4. Burley Irrigation District is an irrigation district organized and existing 

under the laws of the State of Idaho. 

5 Minidoka Irrigation District is a duly organized inigation district u n d a  

the laws of the State of Idaho. 

6. Twin Falls Canal Con~pany is a non-profit Idaho corporation organized 

under the laws of the State of Idaho. 

7. lDWR is an administrative agency of the State of Idaho. The Director 

of IDWR is authorized, pursuant to Idaho Code 5; 42-603, to adopt rides and regulations 

for the distribution of water from all sources as shall be necessary to carry out the laws in 

accordance with the priorities of the rights of the users thereof. 

8. On or about October 7, 1994, the Director of IDWR promulgated 

adnlinistrative rules cited as IDAPA 37, Title 03, Chapter 11, also known as the "Rules 

for Conjunctive Management of Surface and Ground Water Resources" (hereinafter the 

"Rules"), a true copy of whch  is attached hereto as Exhibit "A." All exhibits are by 

reference incorporated herein. 
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9. Pursuunt t o  ldaho Cocle 9 67-5201 ( 1  5 ) :  plaintiffs are "]?ersons" entitled 

to seek declaratory relief in accordance with Idahrr Code 5 67.5278. 

10. Plaintiffs aare the holders of various natural flow and storage water 

rights (hereinafter "RightsVj dating from the early 1900's which gatlt plaintiffs the 

right to divert water from the Snake fiver in Idaho, with certain priorities, iilcludillg 

the rights set forth below: 

A. American Falls Reservoir District #2 Water R d l t  No. 01- 

00006 in the amount of 1,700 cfs, with a priority date of March 10, 1911. 

B. American Falls Reservoir District X2 holds a contractual right in 

the amount of 393,550 acre-feet of storage space in American Falls ~esenroil..' 

C. The A&B Imgation District Water bgll t  No. 01-00014 in  the 

amount of 267 cfs, wit11 a priority date of April 1, 1939. 

D. A&B Irrigation District holds contractual rights in the amounts 

of 46,826 acre-feet of storage space in American Falls reservoir and 90,800 acre-feet of 

storage space in Palisades Reservoir, for a total of 137,626 acre-feet of storage spacc2 

E. The Burley Irrigation District holds the following surface water 

rights: 

(1) Water Right No. 01-00007 in the amount of 163.4 cfs, 

with a priority date of April 1, 1939; 

(2) Water Right No. 01-0021 1B in ?he a~nount of 655.88 

cfs, with a priority date of March 26, 1903; 

' The United States Bureau of Reclamation holds various water rights for the diversioll of water from 
the Snake River for irrigation, reservoir storage for irrigation, and reservoir releases for ungatloll and 
incidental power generation under some rights. The nature and extent of the spaceholers' ownership 
interests in the storage water rights is currently at issue before the Idaho Supreme Court on appeal iroln 
the SRBA District Court (Case No. 39576, Consolidated Subcase No. 91-63). The plaintiffs own 
srorage space in these reservoirs pursuant to contracts they entered into with Reclamation, and in some 
cases have filed their own storage water right claims. For purposes of the priority dates attached to 
storage space held by plaintiffs in various reservoirs, a portion of Reclamation's water rights are 
described as follows: 1) Water Right No. 01.00284, 1.7 million acre-feet, decree, American Falls, M a d  
30, 1921; 2) 01-02064, 1.8 million acre-feet, license, Amerjcan Falls, March 30, 1921; and 3) 01-02068, 
1.4 lnillion acre-feet, Palisades, June 28, 1939. 
'Seen.  1. 
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( 3 )  Water Right No.  01-00314B in the a ~ ~ ~ o u t ~ t  of cfs, 

wit11 a priority date of .4ugust 6, 1908. 

F. The Burley Inigatio~l District holds contractual rights in the 

amounts of 31.892 acre-feet of storage space in Lake Walcott, 155,395 acre-feet of stora,e 
L. 

space in American Falls Resenroir, and 39,100 acre-feet of storage space in Palisades 

Reservoir, for a total of 226,4S7 acre-feet of storage space.' 

G. The Minidoka Irrigation District, or Reclanlation on Minidolca's 

behalf, holds the following natural flow water rights: 

(1) Water Right No. 01-00008 in the amount of 266.6 cfs, with a priority 

date of April 1, 1939. 

(2) Water h g h t  No. 01-10187 in the amount of 1,070.12 cfs wit11 a 

priority date of Marc11 26, 1926. 

(3) Water Right No. 01-10188 in the amount of 620 cfs with a priority 

date of August 6, 1908. 

(4) Water k g h t  No. 01-10192 in the amount af 1,550 cfs with a 

priority date of August 23, 1906. 

(5) Water Right No. 01-10193 in the amount of 1,550 cfs with a 

priority date of December 28, 1909. 

( 6 )  Water Right No. 01-10194 in the amount of 550.56 cfs with a 

priority date of June 16, 191 1. 

H. Tlle Minidoka lnigation District holds contractual rights in the 

amounts of 186,030 acre-feet of storage space in Jackson Lake, 63,308 acre-feet of storage 

space in Lake Walcott, 82,216 acre-feet of storage space in American Falls Reservoir, and 

35,000 acre-feet of storage space in Palisades Reservoir, for a total of 366,554 acre-feet of 

storage space.' 

' See n. 1. 
See 11. 1. 

COMPLAINT 



1. The Twin Falls Canal Company holds the f o l l o ~ i i n ~  surface 

water rights: 

(1) Water Right No. 01-00004 in the amount of 600 cis, 

with a priority date of December 23. 1915; 

(7) Water Right No. 01-00010 in the amourit of 180 cfs, 

with a priority date of April 1, 1939; 

(3) Water Right No. 01-00309 in the anmunt of 3,000 cfs, 

with a priority date of October 11, 1900. 

J. The Twin Falls Canal Conlpany holds contra.clual rights in the 

amounts of 97,183 acre-feet of storage space in Jaclcson Lake and 148,747 acre-feet of 

storage space in American Falls Reservoir, for a total of 245,930 acre-feet of storage 

space.6 

11. In the non-imgation season and during the irrigation season u~hen 

spring flood runoff exceeds diversions, the surface water flows of the Snake River are 

stored in Snake River resen~oirs. Part of these flours are diverted to reservoir storage 

space in United States Bureau of Reclanlation resenroirs to wl ic l~  plaintiffs have a right 

(also, the "Rights") by reason of spaceholder contracts with the United States. The stored 

water accruing to plainitffs' space in Reclamation's reservoirs is owned and controlled hy 

each plaintiff for its use and for the use of its landowners or shareholders. 

12. The ground water in the ESPA is hydraulically connected to the Snake 

a v e r  and tributary surface water sources at various places and to varying degrees. One of 

the locations at which a direct hydraulic connection exists between the ESPA and the 

Snake River and its tributaries is in the American Falls area. 

13. On January 14, 2005, the plaintiffs requested administration of 

junior ground water rights in Water District No. 120 so that water would be delivered to 

plaintiffs pursuant to their senior natural flow and storage water rights. 111 responding to 
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plaintiffs' request, the Director has applied the conjunctive rnanager~~erlt rules. IDAP.4 

37.03.11 et seq. 

14. The conjunctive managenlel~t rules which have been applied to 

plaiiltiffs' requests for deliveq~ of water are contrary to law and unconstitutional on tlleir 

face. In addition, the application of the Rules as adopted does i~l~pair, and threatens to 

interfere with or impair, the rights of plaintiffs as folloals: 

A. The Rules require plaintiffs to submit a "call" and initiate 

administrative procedures prior to the distribution and deliveiy of water accordillg to 

plaintiffs' prior rights and as required by the watermaster of Water District No. 120. This 

process results in unreasonable delay in the distribution of water to senior water lights, 

including plaintiffs' water rights, and is contrary to plaintiffs' rigl~ts, Idaho law, the prior 

appropriation doctrine, and Idaho Code 5 43-602 et seq. 

B. The Rules contain "factors" which inlpose burdens on senior water 

riglit holders contrary to Idaho law These "factors" ii~clude, but are not limited to, a 

showing of material injury, reasonableness of the senior water right diversion, and that the 

senior ri@t could not be satisfied using alternate points andlor inealls of diversion. Tlle 

applications of these "factors" results in unreasonable delay in the distributioll of water to 

senior water rights, including plaintiffs' water rights, and imposes burdens which are 

contrary to plaintiffs' water rights and constitutional rights, Idaho law, the prior 

appropriation doctrine and Idaho Code 5 42-602 etseq. 

C. As adopted, the Rules, and Inore specifically, Rules 10.07 and 

20.03, purport to apply the h l l  ecollomic development" provisions of Idaho Code 5 42- 

. 226 in the ground water code to surface water rights, contrary to the prior appropriation 

doctrine as set forth in Idaho's Constitution and statutes. 

D. As adopted, the Rules, and Inore specifically, Rules 10.08 and 

20.04, misinterpret and misapply the "htile call" doctrine, thereby ignoring the cu~nulati~fe 

See n.1 
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inlpacts of pound u:ater de\~elopment and the hydrologic reality of the impact of ground 

water extraction on surface water iigllts over time. 

E. As adopted, the Rules, and more specifically, Rules 20.05, 40.03 

and 42, violate the doctrine of separation of powers in that IDWR's detern~ination of the 

reasonable exercise of rights and intrudes upon a court's jurisdiction over the 

deternunation o f  elements of a water riglit. 

F. As adopted, the Rules, and more specifically, Rules 20.05, 30.03 

aud 42, furiher violate the doctrine of prior appropriatioil set forth in Idaho's Constitution 

and statutes by: 

(1) Requiring a surface water user to exhaust storage before 

placing a call on a junior water right holder, thereby artificially and unlawLilly 

subordinating senior water rights to junior water rights; 

(2) Affording IDWR the discretion to cornpel a surface 

water user to convert his point of diversion to a ground water source; 

(3) Allowing IDWR to determine the legitimacy of a call on 

a juuor diverter based on the effort or expense of the holder of the senior water right to 

divert water from its source; and 

(4) Requiring, as a condition precedent to the detmlination 

of reasonableness, an inquiry into system diversion and conveyance efficiency, as well as 

the method of irrigation water application. 

G. Inclusion of the term "material injury" as defined by Rules 10.14 

and 42, which is inconsistent with the "injury" criteria defined in Title 42, Idaho Code. 

H. The term "reasonably anticipated average rate of future natural 

recharge" is improperly defined in Rule 10.09 to include "artificial recharge," rendering it  

inconsistent with Idaho Code § 42-237a(g). 

I. As adopted, the Rules contravene Idaho Code 5 42-603, which 

requires that lules so promulgated must be in accorclance with the priorities of the rights 
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of t l~ r  water users. Specifically, the adoption and application of the "~.easonzihle use" 

policy set forth in Rule 20.03 is contrary to the prior appropriatioll doctrine contained in 

the ldaho Constitutio~~ and Idaho statutes, and is therefore contragl to idallo Code 6 42- 

603 generally, and in the following particulars: 

(1) The sanle suggests or allows adininistration of water 

rights on a correlative basis, i.e., administratio11 of water rights in an aquifer on a mutual 

pro-rata or proportionate basis instead of a priority-in-time basis. 

(2) The same suggests or allours adminishation of water 

rigl~ts sucl~ that water in a well or the aquifer shall be deemed available to fill a junior 

water right notwithstandmg that withdrawal of the amount used by the junior water right 

would effect, contrary to the direct dictates of the statutory and constitutiond law of the 

State of Idaho, the present or future use of any senior surface water right. 

(5) The same would suggest or allow or could be used to 

allow the administration of water rights such that the administrator would impermissibly 

investigate and take into consideration in the enforcement of the water rights conlponents 

of beneficial use such as what crops are grown, or the means or method of irrigation. 

Such considerations are impermissible except for the detern~ination of waste, forfeiture, or 

ahaudonnlent. 

(4) The same would suggest or allow an adlninistrator to 

nlicromanage senior water rights, ar make ad-lzoc determinations of the quantity 

deliverable to senior water rights such that the adn~inistrator wo~lld clainl the right or 

capacity to delivery less than the full face amount of the senior water light when water 

under the right would be diverted and applied to a beneficial use. 

(5) Requiring a surface water users to be  subject to a 

mitigation plan to relieve a junior water user fiom the obligation to curtail use during 

drought periods, without the prior volitional agreement of the senior water user, is 
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contrary to the state constimtional and statutory provisio~~s go\ie~ninz H11r adtl~inistratioi~ of 

water rights, and is be~iond the a~1tholit)r of the statutes enabliilg the adoptio~l of the F.ules. 

( 6 )  In the event that a junior water user affects the 

fulfillment of a hydrologically conuected senior water righi, whether the effect is 

instantaneous or an effect over time, then the priority doctrine requires iilunediate 

cul-railment of junior users who affect the fulfilln~ent of hydrologically coiltlected senior 

water rights unless aild until the l~ydrologically connected junior user proves that 

cu~-lailrnenlt will iiot alleviate the affect of the junior user upon the senior water risht. 

J. As adopted, Rule 40,01(a) would allow the Director of IDURI in 

the face of material injuq to a senior appropriator, the ability to phase in the regulation of 

the diversion and use of water under a junior right to lessen the ecouonlic impact of 

imned~ate and co~nplete curtailment on the junior right holder. Such phasing over time is 

contrary in all respects to the prior appropriation doctrine. 

15 .  The Director, in the application of the "Rules," has imposed a 

requirement upon the plaintiffs holding senior water rights that they use their storage 

water, acquired in Reclamation reservoirs as a reserve, before they may enforce their 

senior surfacewater rights against junior ground water appropriators, and such application 

of the Rules interferes with and impairs the legal rights and privileges of the plaintiffs that 

are represented by their legal and equitable water rights. 

16. The application of the Rules by the Director is a de~anial to the plaintiffs 

of their priority of appropriations which give them the better right as between those using 

the water, as provided by article XV, section 3 of the Constitution of the State of Idaho. 

17. The impairment of the full exercise by plaintiffs of their water rights 

by the application of the Rules by the Director constitutes a taking of propery rights 

without due process, in violation of article I, section 13 of the Constitution of the State of 

Idaho, and the Fifth and Fourteenth Amelldments to the Constitution of the United States 

of Anleiica. 
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I S .  The Director: in his application of the Rules. has imposed upon 

plaintiffs an involuntan~ exchange of water authorized to he diverted under their water 

rights with water diverted under other water rights, contraq to the provisions of ldaho 

Code 5 42-240 which requires the consent to any exchange by plaintiffs. 

19. The majority of sectio~is of the Rules is unconstitutional or coiltrary 

to existing Idaho statutes, or is so dependent on the invalid provisions, that the entire 

-Rules are void. 

20. To the extent that the Rules have any validit)/ whatsoe\rer, the same 

have no force or effect upon the water rights which were established prior to the 

enactment of Idaho's Groundm~ater Act. 

COUNT I1 

1. Plaintiffs incorporate, as thou$ fully set forth herein, parasaphs 1 

through 20 of Count I of this Complaint. 

2. The Director, pursuant to his puiported authority, wlicll is unlinown and 

undisclosed to the plaintiffs, and in his application of the Rules has allowed avoidance of 

curtailmeiit by junior appropriators through the issuance of what the Director has 

conceived, adopted, ordered and styled as a "replacement water plan" which allows 

diversions under junior ground water rights which affect hydrologically connected senior 

surface water rights by providing "replacemellt water" in anlounts and at tunes which 

c,onflict with plaultiffs' water rights, which "replacement water plans" are issued without 

notice or hearing, upon the instigation of the Director, upon tenns and conditions 

subjectively set by the Director, and such application of the Rules interferes with and 

iinpairs the legal rights and privileges of the plaintiffs represented by their water rights. 

See Exhibits B, C, D (May 6, 2005 Order Regarding IGWA Replacement M7ater Plan, 

June 24,2005 Order Approving IGWA's Replacement Water Plan for 2005; and July 22, 

2005 Supplelllental Order knellding Replacement Water Requirements) 
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WHEREFORE; plaintiffs &>ray for relief as fc~llol~fls: 

1. For an Order of this Court fillding that application of the Rules, as 

adopted, does impair: or threatens to interfere with or impair, the rights of plaintiffs. 

2. For an Order of this Court declari~lg that the procedures and 

requirements of the conjunctive inanageilleilt rules are void on their face because they are 

unconstitutional, contrary to law, and violate plaintiffs' water rights ancl constitutional 

rights and defendants' duties. 

3. For an Order of this Court declaring that defendants' application of the 

conjunctive managanent rules to plaintiffs' requests for delivery of water is 

unconstitutional, contrary to law, and violates plaintiffs' water rights and constitutional 

rights and defendants' duties. 

4. For an Order awarding costs and attorney fees to the plaintiffs. 

5. For such other and further relief as this Court deeins just and equitable. 

DATED 11~s Kday of .4ugust, 2005. 

AUOOSH LAM' OFFICES, CHTD. LWG ROBINSON & WALICER 

a C. Tom Arlcoosh 
Roger D. Ling 

Attorneys for American Falls Reservoir Attorneys for A & B Imgation District 
District 1;2 and Burley Irrigation District 

BARICER ROSHOLT & SIMPSON LLP FLETCHER LAW OFFICE 

John A. Rosholt 
John K. Simpson 
Travis L. Tho~npson 

Attorneys for Twin Falls 
Canal Cornpany 
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R U G - I I - Z L I U 5 ! M U I I )  U <  a 5  b a l k e r  K o s r i u l r  a , iouhuii I I  n,,, , L U ~ ,  A , L u U u  

- S0nT By: ARKDDSH LAW OFFICEG; 2 0 8  934 8873; h u g - 1 5 . 0 5  1D:38AM; 

WILEKEPOIIE, p1uinul.k pray for rrlirl'ns follows: 

I .  For ur Ordcr u i  this Court finding &KT applicutir>n of t he  Rule:, 21s 

adoptcd, docs imp;lir, 01, thrrutms to in tdcrc  vivh or impair, the righls (~i plsintiffs, 

2. For nn Ordcr of this Court dccltring that thc p ~ c ~ d u r c s  and 

rcquumrols  of lhc conjunctive managcmenr rules nrc void nn thcir h c e  l l ~ u ~ t  they ate 

unconstitutionnl, conlruy to law, und viulnk plaintifEs' water riglit? und cnnstitutionnl 

nghts nnd dd'cndanu' dutim. 

3. For M Ordm of tlis Cr~un dcclaiug that dcfcnd~llu' upp~icaiion of the 

cun]unctivr mtmagcmcnl r u l ~  to plintifh' rcquer;tc for ddivcry o r  wnter is  

un~nsl i lu l iona~ contrnry ro inw, und violnirs plointifls' warcr rlghts and  constitutional 

rights nnd dcfcndants' duticn. 

4. Far on Order uwarding COEE nnd altorncy fecb. tu thc p h h ~ .  

5 .  For such otha und further rclidas [his Court dcms jut nnd cqpihblr. 

DATED this /hny of Augurt, 7005. 

ARKOOSW LAW OFFICES, CRTD. LRJG RUBlNSCSN Br WALKER 

t. Tom Aikuurh Rogn D. Ling 

Attornays Tor Amtrim Fdls Rcsemoir At tomys  for A & B Tmgalion Dlsulct 
District $2 and Burlcy Imption Disnicl 

BARKER ROSBOLT Br STMPSON LLP FLETCRER r,AW OFFICE 

John K. Simpson 
Trnvk L. Thonipyo~l .kttorneys fur ILinirlokn Iniyntion 

Digmct 
AUDIIIC~S for Twin Falls 
C N ~  Compnny 
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Hub- IS-CUUS I'IUN 1 1  * 3J Hl'l / I I O  o 3 u l  

WHEKEFOP,E, piai~it~fl's . m y  for rclief i l k  L~llows: 

1. For iilr Ordcl- clt illis (hurt findulg that applicalion of the R ~ l t s .  R S  

arlol~ted, clc~e.: irnpnir, or threatells to interfere wit], or impair, the rights of pluinliffs. 

2 .  For u n  Order of this Court declaring thal tlie i~~ocadures and 

requirernenls of tllc co~\junctive mnnagemcn( rules are void on their face hwausc they ai-L. 

uoi-r~r~rkitulioual, colltren lo lnw, iind violate plaintiffss' watcr rigllts and constii~ltionnl 

rigljts and dcfendiut' duties. 

3. For ,XI 0 1 . d ~  of this Coud declaring that dal'endmts' ulrplication oithe 

oonjun~tive inanngcrnent nller to plaintiffsfs' requests fot- delivery of wate~. is 

~.~i~r;ollslil~~tio~ial,  cont~ary 10 law, and viulates p1;iintiff~' water right< md constitutional 

righis and dcftuha4ts' dutics. 

4. I:UI an CJrdcr a w ~ d i n g  costs and attorney fees lo ihc pluu~tiffs. 

5. For such ofher and furlher relief' as this (lour1 deems iusl and cquitablc, 

c d d  DATED this [2-- day of August, 2005. 

AM.QOS1-I LAW OPFTC.!E,S, CIHTD. LlNG ROBlNSON & VY-ALKEK 

A.ttclrnrys for hericnn Falls Reservoir Attorneys fnr A Pr 5 Irrigation District 
DisMct #2 and Burley Irrigation Djsltict 

BARKER ROSFTQI ,T & SIMPSON LLP FLETCHER LAW OFFICE 

T..., *. \oLs --- - ,or' . ...~.. . 
ohn A. P k. W. ~ c n t  Fletcher 

John K. S i i ~ ~ l ~ s o n .  
Travis I-. 'Thompson Anonley6 for Min idoh  in-igatioll 

District 
Attomcys fcr? 'l'vvin Fnlls 
(:atin1 C!uiiil?~~ny 
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%rHEREFOK.t, plnintiffs pray for relief ac t'ollc~ws: - .. . . - -~ - 
1.. Far ;lu 0keYof this"i'.ourt finding tl;; appliAtlon 2 thc files, is 

adwted, docs impair, nr. threatens to intcrfcrc wilh or impair. tile iiglts ol'plitintiffs. 

2. For au Order of this Courr declaring that UIC procbdures and 

~equironlcn~s o f  the conju~ctive management rules arc void on tbcir Face because bhy arc 

u~lcOnsritutional, contrary to larrlj and violutc plaintiffs' water r i s k  and constimtic~~lal 

ri&B und dcfendantr' duties, 

3 .  For z u ~  Ordm ~ f t h i s  Couri d e ~ l i l r i l ~  thar ddt!~dants' auplicatio~i. oftbe 

cunjunctivc managment mlrs to plaintiffs' rcqucsts ior d c l i v q  of wdter is 

unc~nstitutional, contrm lo law, and violate6 pla.iotifi' wain- rights and constitutional 

nghU and defendants' duties. 

4. For au Orrler awarding cost< and attorney fees to the plaintiffs. 

5. Formch other md funhcl. relief aq this Court deems just and equitable. 

DATED this - day of Auyst, 2005. 

AUODSH LAW OFFICES, CHTD. LING ROBINSON & WALKER 

-. 
?- Tom kkoosh R o w  D. Ling 

Attorney& for Amencan Fulls Resctvou Attomcys for -4 & B Inigation District 
District X2 md Burley Imgation Disrrict 

BARKER ROSHOLT gi. SIMPSON LLP FLETCHE 

John A. Kosholt 
lolul K Simpsun 
Travis L. Thompson Attonleys fol. Minidnkn Inigotio n 

District 
Attorneys for Twin Falls 
Canal Conipany 
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IDAPA 37 
TITLE 03 

CHAPTER 11 

37.03.11 - RULES FOR CONJUNCTIVE MANAGEMENT OF SURFACE 
AND GROUND WATER RESOURCES 

000. LEGAL AUTHORITY (RULE 0). 
These rules are promulgated pursuant to Chapter 52.  Title 67. Idaho Code; the Idaho Adn~inrstrative Procedure Act. 
and Sectioii 42-60?, ldaho Code. which ~rovides that t l~e Director of tlie Departn~ent of Water Resources is 
authorized to adopt Ales and replarioi~s f i r  the disuibution of water froni the streams, rivers. lakes. @ound water 
a11d other narural water sources as shall be necessar)' to c a q  out the lw's 111 accordance ufitli the priorities of the 
rights of the users tl~ereof. These rules are also issued pursuant to Section 42-1 SOjjs). Idalio Code. which provides 
the Director with autl~oriq~ to pron~ulpatr rules implen~e~ltilig or effectuating the powers alid dut~es of tbe depan~uent. 

(111-7-94) 

001. TITLE AND SCOPE (RULE I j .  
These rules may be cited ai "Rules for Conjuncti\re Mauagement of Surface and Ground Water Resources". The rules 
prescribe procedures for responding to a  deliver)^ call made by the holder of a senior-priorily surface or groui3d water 
right apaitrst the holder of a jui~ior-priority ground water right in all area h a v i n ~  a common mound water supplv. It is 
liltended that these rules be i~~corpomted into general rules governing water d~srributioli in Idaho wbell such N ~ C S  are 
adopted subsequently. (10-7-91) 

002. T?'RITTEN INTEWFUZTATIONS (RULE 2). 
I11 accordance with Section 67-5?.01[19)(b)(iv). Idaho Code, the Departn~e~it of Water Resources does llot have 
urritteI? statemeills that pertain to the Interpretation of t11e rules of tlus chaprer, 01- to tlie docunlentatio~i of ~Ol~pl ia l l ce  
uvitli the N ~ S  of this chapier. (10-7-94) 

003. ADMINISTRATWE APPEALS (RULE 3). 
Appeals ma], be taken pursuant to Sectior~ 42-1701A, Idaho Code, a t ~ d  the department's Rules of Procedure. IDAPA 
37.01.01. (10-7-94) 

004. SE\'ERABILITY (RULE 4). 
The rules govemiug this chapter are severable. If any rule, or part thereof, or the application of such rule to a11y 
person or circunlsta~~ce is declared invalid, that invalidity does not affect the validity of any remaining portlon of this 
chapter. (1 0-7-91) 

005. OTHER AUTI-IORITIES PSMAIN APPLICAGLE (RULE 5). 
Nothing in these mles shall limit the Director's authority to ta le  alteriiative or additional actions relatilig to the 
manageinet~t of water resources as provided by ldaho law. (10-7-91) 

006. -- 009. (RESER\'ED). 

010. DEFINITIONS (RULE 10). 
For the purposes of tl~ese rules. the following terns will be used as defined below 

01. Area Having a Cammon Ground Water Supply. A ground water source within whicli the 
diversion and use of ground water or changes in ground water recharge affect the flou, of water in a surface water 
source or witliin which the diversion and use of water by a holder of a groul~d water right affects the ground water 
supply available to the holders of other ground water rights. (Section 42-237a.g., Idaho Code) (1 0-7-94) 

02. Artlficiai Ground Water Recharge. A deliberate and purposeful activity or project that is 
perfomled in accordance widi  Section 42-134(2), Idaho Code, and that diverts, distributes, ili.iects, stores 01 spreads 
water to areas from which such water will alter into and recharge a poutid water source ul  an area ba\'ing a conlmon 
ground water supply. ( 1  0-7-94) 

03. Conjuncti1,e Management. Legal and hydrologic integation of administration of the diversion 
old use of water under waterrights from surface atid ground water sources, including areas having a comrnotl ground 
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waxer supply. ( 111-7-94) 

04. Deli\'ery Cali. A request iron1 the holder of a water rig111 for adnii~~istrat~on oEwater nzbts under 
the prior nppropriat~o~l doctrine (1 (1-7-94) 

05. Department. The Deparmlent ofUJater Resources crea~ed by Sectio1142-1701. Idaho Code. 
(10-7-94) 

06 .  Director. The Director of the Depanmenr of Water Resources appo~nted as provided h>' Sectioll42- 
1801. Idaho Code. or an employee. lle;lnllg officer or other appointee of the Departrile111 u'ho has been delegated to 
act for the Director as provided by Sect1011 42.1701, Ida110 Code. (1 0-7-9d) 

07. Full Economic Development of Underground Water Resources. The d ~ v e r s ~ o l ~  and use of uralrr 
from a ground water source for beneficial uses i~ the public inreresr st a rate that does norexceed the reaso~iably 
anticipated average rate of future namral recharge, in a matiller that does not resulr in rnatenal injury lo senior-prlonty 
surface or ground water rights, aud that furtliers the principle of reasonable use of surface and pound water as Set 
forth in Rule 41. (10-7-91) 

08. Futile Call. A delively call "lade by rile holder o i  a seuior-~riorir). surface or ground Water, right 
tl~al, for physical atid hydrologic reasons, canriot be saiisfied witllin a reasonable rime of the call h ~ '  lnin~edlatrly 
curtaili~~g diversions under junior-Priority p u o d  water rights or that would result in waste o f  the water resource. 

( 1  0-7-94) 

09. Ground Water Manaoernent Area. Any pound water bas111 01 denplated part thereof as 
drsrgnared by the Duector pursua~it to Secuoll 42-1_33(b), Idaho Code (1 0-7-94) 

10. Ground Water. Water under the surface of the pound whatever may be thegeological srruciure in 
xvhicli it is standiuig or moving as provided in Section 42-?30(a), Idaho Code. (10-7-94) 

11. Holder of e Water Right. The legal or beneficial owner or user pursuant to lease or contract of a 
riglit ro divert or to protect in place surface or grou~id water of the state for a benefic~al use or purpose. (10-7-94) 

12. ldnlbo Law. The const~tution, statutes, adnii~listrative rules and case lau' of Idaho. (I 0-7-94) 

13. Junior-Priority. A water r ~ g l i t ~ r i ~ r i t y  date later in time than the priorit)' dnte of other water rights 
being cousidered. (1 0-7-94) 

14. Material Injury. I-Iindrance to or impact upon the exercise of a water right caused by the use of 
water by another person as deterniined in accorda~~ce with Idaho Law, as set forth in Rule 42. (1 0-7-94) 

15. Mitigation Plan. A docunielit submitted by the holdet(s) of a junior-priority ground water right 
and approved by the Director as provided in Rule 043 that identifies actio~ls and measures topre~rent,  or ComPellSate 
holders of senior-priority water rights for, material injury caused by the diversion auduse ofwater b~ the holders of 
juitior-priority pound water rights u,itliin an area having a conunoli ground water supply. (1 0-7-94) 

16. Person. Any individual, partnership, corporation, associarion, governme~ltal subdi\rision or agency, 
or public or private orgatiizatio~i or entity of any character. (1 0-7-94) 

17. Petitioner. Person who asls tlle Department to initiate a contested case o r  to otllenvise take action 
that will result ill the issuance of an order or rule. (10-7-94) 

18. Reasonable Ground Water Pumping Le~tel.  A level established by the D i r e c t ~ r  pursuant to 
Sections 42-226, and 42-?;7a.g., Idaho Code, either generally for an area or aquifer or for iudividual water rights on 
a case-by-case basis, for the purpose of ~rotecting the holders of senior-priority ground water rights against 
unreasonable loweri~ig of ground water levels caused by diversioll and use of surface or ground water by the holders 
ofjunior-priorit) surface or ground water rights under Idaho law. (10-7-94) 

Page 3 IAC 2005 



IDAHO ADMINISTRATIVE CODE lDAPA 37.03.11 - Conjunc t ive  M a n a g e m e n t  of 
Department  of Water Resources  Sutface a n d  G r o u n d  Water' R e s o u r c e s  

19. Reasonably Anticipated Averaoe Rate of F u ~ u I . ~  Natural Ilecl~arjie.  The est~niated average 
anliual \,olume oiwarer recliurced to an area having a conm~on pound waler supply iron? preclp~mtion, u l lder f l~ \~ '  
from rributnry sources. and sv&m losses and also water incidentally recl~arged to an area haviuf,a conmlon pound 
uaater supply as a result of the diversioli and use of water far lrripar1017 and otl~er pitr~oses. The estlmars \\'it1 br based 
on available data regardin: condirions of di\rersion and use of warer existing at the time tlre esiimate is ~i iade a~id rnay 
\,a? as these condirions and a\,ailabIe iufom~ation change. (10-7-94) 

20: Respondent. Persous against uhom con~plaints or petltlons are filed or abnu~ whom iovestrgarions 
are initiated. (10-7-94) 

21. Senior-Priority. A water right priorit?. dare earlia in time t l ~ w  tl~e priority dares of other water 
rights being cullsidered, (1 (1-7-94) 

"7 . Surface U'ater. Risers, streanls, lakes and springs u41e11 flowi~ig io their narural chaulnels as 
provided in Sections 42-101 and 42-103. Idaho Code. (I 0-7-94) 

23. Water District. An instrumentaii~ of the stare of Idaho created b ~ '  the Director as ~rov ided  in 
Sectloll 42-601, Idaho Code, ior the purpose of periom~ing the essenr~al go~,enmn~enral function of disrribution of 
water among appropriators under Idaho laus. ! 10-7-94) 

24. h 'a ie r rnas te~  A person elected and appointed as pro~mided in Secrioli 41-605, and Secrioll 42-801, 
Idaho Code, to distribute water within a water district. 11 0-7-94). 

25. Water Right. The legal neht to divert a11d use or to protect hi place tlie public waters of the state of 
Idaho where sucl, rigl~t is evidenced by n decree, a pem~it  or license issued by tile Depar~mmlt. a be~ieficial or 
coustitutional use right or a right based 011 federal lau'. (10-7-94) 

011. - 019. (RESERI'ED). 

020. GENERAL STATEMENTS OF PURPOSE AND POLICIES FOR CONJUNCTI\'IS 
I\4ANAGEI\IENT OF SURFACE AND GROUND WATER RESOURCES (RULE 20). 

01. Distribution of Water Among the Holders of Senior and Junior-Pl.iorit]. Rights. These v i e s  
apply to all situations in d ~ e  state where tlle diversion and use of water u~~der junior-priority :?oulld water rights elrher 
iitdividually or collecti'i,ely causes material illjury to uses of water under seilior-priunv water r~ghts. The rules goXrenl 
the distribution of water bom ground water sources and areas having a common grou12d water supply. (1 0-7-94) 

01. Prior Appropriation Doctrine. These ndes acknou,ledge all elements of tlie prior appropriation 
doctri~le as established by ldaho law. (10-7-94) 

03. Reasonable Use of Surface and Ground U'ater. Tliese rules integrate the adniinistration and use 
of surface and ground warer in a manlier consistent with the traditioual policy of reasonable use of both surface and 
~ o u t l d  water. The policy of reasonable use includes the coucepts of priority in time and superioriry in nght being 
subject to conditions of reasonable use as the legislature may by law prescribe as provided in -4rticle X'V, Sectlon 5, 
Idaho Constitutioo, optinlum developnlent of water resources in the public interest prescribed in Article XV, Section 
7, Idaho Constirutjon, and full ecollornic development as defined by ldaho law. An appropriator is not entltled to 
command the entirety of large volumes of water in a surface or ground water source to support his appropriation 
contrary to the public policy of reasor~able use of water as described UI this rule. (10-7-94) 

04. Deliveq Calls. These rules provide the basis and procedure for responding to deliver)' calls made 
by the holder of a senior-priority surface or water right against the holder of a junior-prioriip ground warer 
right. The principle of the futile call applies to the dismbution of water u~ider these rules. Allhough a call may be 
denied under the futile call doctine, these rules may requite mitigation or staped or phased curraiinlent o f  a junior- 
priority use if diversiori and use of water by the llolder of the junior-prionty water rlgl,t causes material llqury, even 
though not imnlediatelg measurable, to the holder of a senior-priority surface or ground water riqlit in instances where 
the hydrologic conllectio~i may be remote, the resource is large and no direct immediate relief would be achieved if 
tlie junior-priority water use was discontir~ued. (10-7-94) 
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( I S ,  Exercisc of Water Rizhts These rules provide tile basis l o ~  deten~un~og the r~asooahlenzss of the 
diversion and use of water by both the l~oldei of a senior-priorin water rigiii \\~bo requests pl-loriq dellvery and the 
holder of a junior-pr~oriy water rigllt againsl when) the call 1s made. ( 10-7-94) 

06. Areas Mavin:, a Comnlon Ground Water Supply. These mles pro\,ide the basis for the 
des~gnation of areas of the smre tllal bare a co~nmo~i ground water supply and the procedures that will be followed iu 
i*>corporati~lg f l ~ e  water rigl~ts \vitliin such areas Into existing water districts or crra~ing new disrr~crs as pro\'ided iu 
Section 41-237a.g.. and Szction 42.604 Idaho Code, or designarillg such areas as &~ound water mal>agemenl areas as 
provided in Section 12-?33(bj. Ida110 Code. ( 1  0-7-91) 

07.  Sequence of Actions lor Responding to Deliver). Calls. Rule 30 provides procedures for 
iespotldi~~g to deliver), calls within areas liarring a con~moo ground water supllly that have llor been incorporated into 
ail existing or new water disrrict or des~pnared a  round water management area. Rule 40 provides procedures for 
respo~ldi~lg to delivery calls within water districts ujhere areas 11a~1ng a conmlou ground water supply have been 
i~icorporated into the district or a new d~strict has bee11 created. Rule 41 provides procedures for respo~ld~ng to 
delivew calls within areas that have been designated as sround water mana~ement areas. Rule 50 des~snates specific 
laourt~ areas having a comnioll ground mater supply urilhin the srare. ( I  0-7-94) 

08. Reasonably Anticipated .4i'erage Rate of Future Natural Recl~arpe. These rules ~ rov ide  for 
adminisuation of the use of ground water resources to achieve the goal that u~itl~drawals of gound uiarer [lot exceed 
the reaso~iably anticipated averaze rate of future ~latural rechar~e. (Sect~on 12-237a.g., Idaho Code) ( 10-7-94) 

09. Saving of Defenses. Natliing in tl~ese Nies sliall affect or 111 an?; way limi? any person's euritlement 
to assert any defense or claim based upou fact or laem in an)' contested case or otl~er praceedms. ( 10-7-91) 

10. Wells or Alternate or Chanaecl Points of Diversion for Water Rights From a Surlace U'ater 
Source. Nothing ill these rules shall prohibit any holder of a water right from a surface water sour-ce from seel~ing, 
pursua~it to Idaho law, to change the point of diversion of the water to an inter-connected area haviiig a conlnloli 
mound water supply. (1 0-7-94) 

11. Domestic and Stock Watering Ground Water Rlyhts Exenlpt. A  deliver^. call shall not be 
effective against any ground water right used for danlestic purposes regardless of priorir)' date \Vl>eri. such domestic 
use is u~itliia the limits of tlie defjnltio~~ set forth in Section 42.111, Idaho Code. nor agalilst an>' gouod water right 
used for stock watering vrl~ere such stock waterins use is within the limits of the definitcon set forth in Section 32- 
II01A(l?), Ida110 Code; provided, however, this exemption shall not ~rohibit the holder of a water right for domestic 
or stock watering uses from making a delivery call, including a delivery call against the holders of other donlestic or 
stoch~~atering rights, where the holder of such riglit is suffering material injury. (10-7-94) 

021. - 029 .  (RESERVED). 

030. RESPONSES TO CALLS FOR WATER DELIT'ERV MADE BY THE HOLDERS O F  SENIOR- 
PRIORITY SURFACE OR GROUND WATER RIGHTS AGAINST THE HOLDERS O F  JUNIOR- 
PRIORITY GROUND WATER RIGHTS WITHIN AREAS OF THE STATE NOT IN ORGANIZED 
R'ATERDISTRICTS OR WITHIN M'ATER DISTRICTS WHERE GROUND WATER REGULATION HAS 
NOT BEEN INCLUDED IN THE FUNCTIONS OF SUCH DlSTRlCTS OR WITIIIN AREAS TIIAT HAVE 
NOT BEEN DESIGNATED GROUND WATER MANAGEMENT AREAS (RULE 30).  

01. Delivev Call (Petition). When a delivery call is made hg tlle holder of a surface or ground water 
right (petitioner) alleging that by reasoll of divesion ofwater by the holders of one (1 j or more junior-~riori? grou~ld 
water ng11i.i (respondents) the petitioner is suffering material i~ i juq~,  tlie petitloner shall file urlth the D~rector a 
petitian in writing containing, at least, the folloxrillg in addition to tl~e iufom~ation requ~red by IDAPA 37.01.01, 
"Rules of Procedure of the Department of Water Resources," Rule 730: (1 0-7-94) 

a. A description of the water rights of the petitiolier including a l~st i~ig of the decree, license, pem~it. 
claim or other documentation of such right, the water di~rersion and deli~req~ s)'srem being used b>, and the 
beneficial use being made of tbe water (1 0-7-94) 
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b. Tile names. addresses and descriprioli of tlie water rigllts of tllr ground u'arer users (respondents) 
wllo arc al ie~ed m be causing inaterial iti.iur), ro Lhe rifilts of the peritionel 111 so far as sucli int~oniiation 1s la~?o\r~n hy 
tlit petitioner or can be reasonably detenn~ned hy a search oipubllc records. (Ill-7.941 

c. All infomiation, measurements. data or srudy res~~l t s  a\,ail;lble to the petitioner ro support the claim 
of rnaterioi il!jun. ( 10-7-94] 

d. A desciiptioi~ of the area hal~mg a conmlol~ ground warer suppiy within v,,bich petitioner desires 
junior-prioriiy ground water diversion and use ro be regulated. (10-7-91) 

U?. Contested Case. The Departmeilt will consider the nianer as s petition for contested case under the 
Departiiient's Rules of Procedure, IDAPA 37.01.01. The petitioner shall serve the petirioli up011 all k l~ou~l l  
respandellrs as required by ID.4PA 37.0l.01, "Rules of Procedure of the Depari~ile~it of Water Resources," Rule 103. 
In addition to sucb direct service by petltiouer, the Department will give sucb general nofice by publicaiiorl or news 
release as will advise ground water users within the peririoned area of the matter. (10-7-91) 

03. lniorninl Resolution, The Depam~ent  mag initially consider tlie contested case for illformal 
resolurioli under the prov~sioils of Section 67.5241, ldalio Code. if  doing so 1r)ill expedite the case u'ithout pre.iudicuig 
the interests of any parry (10-7-54) 

04. I'etition for Modification of an Existine Water District. In the event the petition proposes 
regulatio~i of g rou~~d waterrights conjuncrively with surface water rigl~ts in an orpanized water district, and tlre water 
rights have been adjudiceted. the Department may coi~sider such to be a petirioll for modification of the or~anized 
xater district a ~ d  notice of proposed nlodificarion of the water distnct sliali be proi'ided hy tile Dtrector pursualit to 
Sectio~i 42-604, Idaho Code. Tile Departnlent v,!ill proceed to consider [lie matter addressed by the petition under tlie 
Department's Rules o f  Procedure. (10-7-94) 

05. Petition for Creation of a New Water District. In the event tlie ~e t i t ion  proposes regulatioll of 
pound water rlghts from a ground water source or conjunctivel~~ uzitli surface water righrs urithin a11 area ha\ring a 
coi~uno~i gouiid water supply which is not in a11 existil~gu'ater district, and tlie water r i ~ l i t s  have been adjudicate4 
the Department may consider such to be a petition for creation of a new warer district and notice of proposed creation 
of a water district sliall be provided by the Director pursualit to Section 12-601, Idaho Code. The Deparmleut will 
proceed to coiisider the mutter under the Depari~i~ent's Rules of Procedure. (10-7-94) 

06 .  Petition for Designation of a Ground \Vater Management Area. In the event the petitio~i 
proposes regulation of groui~d water riplits from an area having a colnnion ground water supply mithiii u'hich tile 
waterrights have not been adjudicated, tlie Department may colisider such to he a prtitioll for designation of a ground 
water management area pursuant to Section 42-133(b), Idaho Code, The Depmnient will proceed to consider the 
~nattar under the Department's Ruies of I'rocedure. (1 0-7-94) 

07. Order. Followii~g consideration of the co~~tested case u~lder [lie Drpal~tment's Rules of Procedure. 
the Director may, by order, take any or all of the iollowing actions: (10-7-94) 

a. Deny the petition in whole or in part; (1 0-7-94) 

b. Grant tl~epetition in whole or in part or upon conditious; (1 0-7-94) 

c. Detennine an area having a comnion ground water supply which affects tlie flow of water in a 
surface water source io an organized water district; (1 0-7-94) 

d. Incorporate an area having a common groutid water s u p p l ~  illto all organized water district 
follawi~ig the procedures of Sectjoll 42.604, Idal~o Code, provided that the g~ou11d water rights that would be 
i1,corporated into the water diskict have been adjudicated relative to lhe rlghts already eocompassed u,itbin the 
district; (10-7-93) 

e. Create a iieur v,'aler district foliourilig thr procedures of Section 42-604, Idaho Code, ~rov ided  that 
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the water nglits to be included i n  thr new u ,a~er  district have been adiudici~ted; ( 10-7-9-1) 

I. Derem~ine the tieed f o ~  an adjudicatiol; of the priorities and permissible rates aud volu~lies of 
dfversion al~d consumpnve use utlder the surface and :round warer riphts of the pe~itioeer a11d responde~ls and nliitlate 
such adjudicatiot~ pursuanl ro Sect~on 42.1406, Idatlo Code: ( I  0-7-514) 

S. By sunln~an. order as proiaided in Section 42-337 a . ~ . .  Ida110 Code, prohibit or limit the \x,trl~drawai 
of water from any well during any period it is delernlined that water to fill nn)' waler right is llot there available 
vmithout causing pound water leveis to be drawn belaw the reasonable pround u8ater pumpulg level. or would affect 
tile present or future use of an!, prior surface or ground water. righr or result in the wltlidravtinp of tlie groulld water 
supply at a rate beyond tbe reasonably an~ic i~a ted  average rate of funtre natural recharge. The Director wiil take Inlo 
consideration the existertce of ally approved tliitigatio~l $an before issuiiig any order prol~ibiiuig or i in~i t i~ig 
u'ithdrawal of water From an? well: or i 16-7-94) 

11. Desiguate a ground s,atern>ana~ement areaunder the pravisiolls ofSeclion 42-3331b], Idaho Code, 
if i t  appears that administration of the diversion and use of water i r o n  all area liilrriry a Conmloll gt-ound water supply 
is required because t l ~ e  ground wata  supply is insufficient to meet the demands of water riehts or the dir'ersion and 
use ofwaler is at a rate beyond the reasonably ai>rlcipated average rate of furure rtatural recharge and modification of 
an existing water district or c ~ a t i o t i  of a neum water district cannot be readily accomplished due to the lieed to first 
obtain an adJudication of the water nghts. ( I  0-7-94) 

US. Orders for Interim Administration. For the pulprses of Rule Subsections 030.07.d. and 
030.07.e., an outstanding ortier for ioterim admlllistratio~l ofwater rights ~ssued by the court pursuant to Section 42- 
1117, ldaho Code, it1 a peneral adjudicatiot~ proceedi~g shall be considered as ail adjudication of the warer rights 
invoived. ( 10-7-91) 

09. Administration Pursuant to Rule 40. Upon a finding of an area of conllllon ~ o u t ~ d  water supply 
and upon the incorporation of such area &to a11 organized water district. or the creation of a new water district, the use 
af water shall be administered in accordance wit11 the priorities of the various water rights as provided in Rule 40. 

(1 0-7-94) 

10. Administration Pursuant to Rule 41. Upon the designation of a ground Water Inanagemelit area, 
tile diversion atld use of water within such area sl~all be admitiistered in accordance with the priorilies of the various 
water rights as provided in Rule 31. (1 0-7-94) 

031. DETERMINING AREAS HAVING A COMMON GROUND U'ATER SUPPLY mULE 51). 

01. Director to Consider Information. The Director will consider all avai!able data and information 
that deccribes the relationship between ground water and surface water in maling a findtng of an area of common 
ground water supply. (10-7-94) 

02. Kinds of Information. l.he itlfom~ation considered may iiiclnde, but is not li~nited to, any or all of 
ll~e followiug: (1 0-7-94) 

a. Water level measurements, studtes, reports, cotnputer snnnlattans, punlplttg tests, hydrographs of 
streani flow and ground water levels and other such data, and (1 0-7-94) 

b. The testiniony and opinion of expen witllesses at a hearing on a petitioll for expatlsion of a water 
district or organization of a new water district or designation of a gout id water rilanagenlellt area. (1 0-7-94) 

03. Criteria for Findings. A ground water source will be detemmed to be an area haviii:: a cominon 
groutld water supply if. ( I  0-7-94) 

a. The ground water source supplles water to or receives water fron~ a surface water source; or 
(1 0-7-94) 

b. Diversion and use of water from tlie ground water source will cause water to ~ n o \ ~ e  from tlie surface 

- 
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\r*atei source to tlir :rouocl wnrer snurce. ( 10-7-94) 

c. Diversio~i and use of water from the _rround water source liar an inipact upon tile ground w a ~ e r  
sopply available to otlirr persons u'ho divert and use water fioni the same grounrl warer source. ( I  0-7-94) 

04. Reasonably Anticipated Average Rate of Future Natural Recharge. The Director will estirnnle 
tile reasonably anticipated average rare of firure namral recharge for an area having a co11u11on ~ o u n d  water suppl)i. 
Sucli estimates will be made and iipdaied periodbcally as new data and infornliirion are a\,ailable and condit~ons of 
d~version and use change. (l(i-7-91J 

05.  Findings The tindings of the Director shall be included 17, the Order issued pursuant to Rule 
Subsecrio~i 030.07. ( 111-7-54) 

040. KESPONSES M CALLS FOR WATER DELI\'ERY MADE DY THE HOLDERS O r  SCNIOR- 
PP4ORITV S W A C E  OR GROUND U'ATER RIGHTS AGAINST THE HOLDERS O F  JUNIOR- 
PRIORITY GROUND M'ATER RIGHTS FROM AREAS HAJ'ING A COMhlON GROUND WATER 
SUPPLY IN fi' ORGM'IZED WATERDISTRICT (RIJLE 40). 

01. Respondin: to a Delivery Call. When a delivery call is made by the holder of a senior-priority 
\water right (petitionc.r) alleging that by reasoli of diversion of water by the holders of ulle ( I )  or more luuior-priority 
ground water rights (respondentsI fro111 an area having a coninlon grourld water supplj, in an organized water disrrict 
the petitioner 1s suffering material inijury and upo~l  a finding by the Director as provided in Rule 42 that material 
i~ljury is occurring, tlie Duector, tllrough The u,aterniaster. shall: (l(1-7-94) 

a. I?cg.~le~: 111c om\crjlr,n jnJ 11;c o i  v:a.cr in acccr:l.~~i:c r.111. :Ill. px, r111;s ?I' t~:),lr :F the ,:er. .us 
r.trfhz5 .I! :?s~r>d wxer ucrs  u I 0% ~ I ~ I I I ,  i t c  ,.11:111ie.l U ' I ~ I I : ~  the JIS~I?:~. p[o; 1.1~2 t l ~ d l  ~ g u l a i ~ (  II <.?t1111inr.p111 ?II!, 
rt'ulld udlcr ~l\,erslo. c . 1  l ~ s r  n.l.crc I,I. ~nrlzrial Inlun I> dela\'ed or ioll,! r:llloc n l !  >y otd5r oI'l.1~ h r z : l ~ ! ,  iw . . . - 

$lased-ill over 11ot more than a five-year (5) period to lesszu~the economic i~npact of il~mlediate and conlplete 
curtailnieut; or (10-7-94) 

b. Allow out-of-priority diversio~i of u'ater bp junior-pnority goulld water users pursuanl ro a 
lliitigation plan that has been approved hy the Direcror. ( I  0-7-54) 

02. Renulation of Uses of Water by Watermaster. The Director, through the watemxaster, shall 
regulate use of ujater within the water district pursuant to ldallo law and the priorities of water rizhts as provided in 
Section 442-601, Ida110 Code, and under the following procedures: (1 0-7-91) 

a. n i e  watemiaster shall detemline the quantity of surface water of any stream iticluded within the 
water district which is available for diversion and shall sliut the headgates of tlie holders of ju~iior-priority surface 
water riehts as necessary to assure that water is being divened and used in accordance with the priorities of the 
respective water rights from the surface water source. (10-7-94) 

b. The watermaster shall regulate the diversio~i and use of ground water in accordai~ce with the rights 
thereto, approved ~nitigatioll plaris and orders issued by the Director. (1 0-7-94) 

c. Where a call is made by the holder of a senior-priority waler right against tile holder of a junior- 
priority ground water right in the water district the watemlaster shall first determine a~hether a mitigation piml bas 
been approved by the Director whereby divenion of ground water may be allowed to colltfiue out of priority order. If 
the holder of a junior-priority ground water right is a ui such approved mitigat~ou plan, and is operating in 
co~ifonllance therewith, tlie watemiaster shall allou, the ground water use to coritinue out of priority. (1 0-7-94) 

d. The watermaster shall maintain records of the diversiolls of water by surface and ground >later 
users within the water district and records of water provided and other compensation suppl~ed uuder the approved 
mitigation plan which sliall be conipiled illto the annual repolt which is requ~red by Sectton 42-606, Idaho Code. 

(10-7-94) 

Page 8 I A C  2005 



IDAHO ADMINISTRATIVE CODE IDAPA 37.03.11 - C o n j u n c f i ~ * e  M a n a g e m e n t  of 
Depar tment  of Water R e s o u r c e s  Sur face  a n d  G r o u n d  Water R e s o u r z e s  

c. Under the d ~ r e c t ~ o ~ ~  of the Depann~eilt, walerniasrers of separare water districts shall coo jleratr and 
reciprocate in assisting each other in assuring that diversion and use of.wnrer under waler r i ~ l ~ t s  1s administered i n  a 
malmer to assure protec~ion of senior-prioriry water rights ~rovided the relative priorities of the water- ligllts arlthil1 
the separate water districts have bee11 adjudicated. (10-7-941 

03. Reasonable Erercisc of Riol~ts.  In detennininz whether divers~o~i and use of water under rlghts 
u.ill be regulated under Rule Subsecrion O1O.O1.a. oy [110.01.b.. the Direcror shall consider whether the petitioner 
nialing the delivery call is suffrru~g material injury to a senior-prioriv water rigl~: and is diverting and usln: warer 
efficiently and u,ilhout waste. and in a manner co~isistent with the goal of reasonablr use of surface and  round warers 
as described in Rule 42. The Director will also consider whether the respondeilt juniol-priority water ri~111 holder is 
using water efficiently and ivitl~out wasre. (10-7-93) 

0 4  Actions of Ihe Watermaster Under a Mitization Plan. Uihere a mitigation pldu has been 
approved as provided inRule 42, the waternlastermal, pem~i t  the di~~ersion wd use of ground u'nrer to co~irlnnue out of 
priorily order u,ithin the water district provided the holder of the junior-prior~ty ground water righr operates in 
accordal~ce u'itl~ such approved mitisation pla11. (1 0-7-94) 

05. Curtailment o f u s e  Where Diversions Not In Accord H'ith Mitioation PLall 01-b'iitiyation Plan 
Is Not Effective. Wliere s nlitigat~on plan has been approved and the j~uiior-prioriw ground water user fails 10 operate 
i n  accordance with such approved plan or the plan fails to rnitixate the material i~ljug' resulting from diversion and 
use of water by holders ofjunior-priority warer rights, the watermaster will norify the Director who uJill inmnlediatelp 
issue cease and desist orders and direct the watemlaster to termhate the out-of-p?prir\, use of groulld urater rights 
othenr-ire be~~efiting from such plan or ialte such other actrolls as provided ill the m~tlgation plan to ellsure protection 
of senior-priority water r i ~ l ~ t s .  (1 0-7-94) 

06 .  Collection of Assessments Within Water District. Where a mitipation plan has been approved, 
tile watermaster of the water district shall include the costs of adnlinistration of the plan within tile proposed annual 
operation budget of the district; and, upon approval by the water users at the aui~ual water district nleeting, the water 
district shall provide for the collection of assessment of g o u ~ l d  npater users as provided by the plan; collect the 
assessments and expend funds for the opentioll of t h e  plau; and the watem~aster shall rnainrau~ records of the 
volumes of water or other compensatiol~ made available by the p l w  and the dispositio~l of such water or other 
conrpensation. 110-7-94) 

011. ADfifINISTRATION O F  DII'ERSION AND USE OF WATER WITHIN A GROUND WATER 
MANAGEMENT AREA (RULE 41). 

01. Responding to a Delivery Call. Wben a delilregr call is made by the holder of a senior-priority 
ground water right against holders of junior-priority ground water rights in a designated ground water managemelit 
area alleging that the ground water supply is insufficient to meet the demands of water rights witllin all or portions of 
the ground water managnient area and requesting the Director to order water right holders, on a t h e  priorily basis, 
to cease or reduce u~itl~drawal af u'ater, the Director shall proceed as follows: (10-7-94) 

a. The petitioner sl~all be required to submit all infom~atio~i available to petitioner on arhich the claim 
is based that the water supply is insufficie~~t. (1 11-7-94) 

b. The Director shall conduct a fact-finding hearing on t l ~ e  petition a: which the petitioner and 
respondents may present evidence on the water supply, and the diversion a~ id  use of water from the ground water 
manage~nent area. (1 0-7-94) 

02. Order. Following the liearing, the Director ]nay take any or all of the follou,ing actions: (10-7-94) 

a. Deny the petition in u,hole or in part; 

b. Grant the petition in whole or in part or upon conditions; 

c. Find that the water supply of the ground water management area is insufficient to meet the 
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demands of water rishts a~~th in  all or portions of the ground water rnanayemeut area atid order water right holders 011 
ii rime priority basis to cease or reduce withdrawal o l  water. provided that the Dlrecror sball consider the expected 
benefits of an approved rniriyatio~~ plan in mal;ing such fuiding. (10-7-94) 

d. Itequire the itisrallatior~ of measuring devices and the reporti~lg of u'ater diversions pursuallr to 
Secnon 42-701. ldalio Code, (I 0-7-94) 

03. Date and Effect of Order. Any order to cease 01 reduce u,irl~drau.al of urarerarill be issued print to 
September I and shall be effective for the growinf season during the year folIou,ing the date the order is @iven and 
until such order is revoked or modif ed by further order of the Director. ( I  0-7-94) 

04. Preparatios of M'ater Riz l~ l  I'rioriiy Schedule. For tile purposes of the Order provided 111 Rule 
Subsections 041.02 and 011.0;. the Director will utilize all available warer right records. clainls,pemiits, licenses and 
decrees to prepare a water right priority schedule. 

(1 0-7-91) 

042.  DETERMINING MATERIAL IXJURS AND REASONABLENESS O F  WATER DIVERSIONS 
42). 

01. Factors. Factors the Director may co~isider in detem~ining whetlier the holders of water rights are 
sufferin: material injury aud using water efilciently atid witl~out atasre include, hut are not limited to, tlle following: 

(10-7-94) 

8. The amount ofwater available it1 the source from which the water right is diverted. (10-7-94) 

h .  The effort or expense of the holder of the waterriglit to divert water from the source. (10-7-94) 

c. Urlietlier the exercise of junior-priority grout~d water rights individuall)' or ~ol lect i \~ely affects the 
quautity and riming of when water is available lo, and the cost of exercising, a senior-priorin' surface or p o u n d  water 
rizht. This may include the seasonal as well as the multi-yew and cumulative impacts of all ,mound water witlidrawals 
from the area 11avitig a corno i l  ground water supply. (1 0-7-94) 

d. lffor irrigation, the rate of diversion compared to the acreage of  lard served, the atlnual volunle of 
water diverted, the system diversion and conveyauce eff~cienc),, and the method of irrigation water application. 

(10-7-94) 

e. The anlount of water beittg diverted and used compared to tlte water rights. (I 0-7-91) 

1. The existence of water measuring atid recording devices. (10-7-94) 

g. The extent to which the requirements of the holder of a senior-priority water right could be me1 
with the user's existing facilities and water supplies by eniploying reasotiable diversion and conve?rance efficiency 
atid conservation practices; provided, however, the holder of a surface water storage right shall be e?it!tled to maintain 
a reasonable amount of carry-over storage to assure water supplies for fi~ture years. In detemitntng a reasonable 
amount of carry-over storage water, the Director shall co~isider the average antiual rate of fill o f  storage reservoin aud 
the average annual carry-over for prior comparable water conditions and the projected water supply for the s?stem. 

(10-7-94) 

of existing wells to divert atid use water from the aiea having a convllou ground water supply under the petitioner's 
surface water right priority (10-7-94) 

02. Delivery Call for  Curtailment of pump in^. The holder of a senior-priority surface or gound 
water right will be prevented from ~ u a k i t ~ g  a delivery call for curtailmelit of pumping of any well used by the holder 
of a junior-priority ground water right where use of water under the junior-priori~ right is covered by an approved 
and effectively operati~ig tilitigation plan. ( 1  0-7-94) 
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013. I\lITlCATIOI\' PLANS (RULE 431 

01. Submissior~ ofMiii,naiion Plans. 4 proposed rnit~gnrioil plan shall be subinitted to ihe Director in 
\x'nring and shall contui~~ the follou,ing iiiforrnalio~i: I 10-7-911 

a. The na~ne arid maillus address of tlie person or persons submitting the pian. I 10-7-941 

b. Identification of the wareirigl~ts for wl~ich benefit the niiri:.arion pla~i is proposed. (1 (1-7-511) 

c. A descnptio~, of tile plan sertingforth the water supplies proposed ru be used for mitigation and any 
circu~nsraiices or liniitatio~ls on the a\,aiiabilir? of sucli supplies. (10-7-01) 

d. Such infornlatiot~ as shall allow tile Director to evaluarr the factors set fort11 in Rule Subsectio~i 
043.03. (10-7-91) 

02. Notice and Hearing. Upon receipt of a proposed ~i~itigario~l plan the Director will provide notice. 
hold a hearing as detem~ined necessary, oud col~sider the plan u~lder the procedural provisions of Section 42-11?, 
Idaho Code, ul tile same nianuer as applications to treusfer u,ater r~ghts. (1 0-7-PI) 

113. 1 ilclor\ 11, l ~ i .  C t ~ ~ t ~ i d e r e J  !:e;t.,r: r lmr  niay Ibr ~oj~sruerr! h )  11.r T,~rz;:or 11 .  Leteni.lnllig u l ~ e l l ~ c r  
J proposed nllIl&a:ior. ]1121! \ V I I I  n r? ,  e!,~ IIII,II!  t r  ; ~ I , I I I ~  ~ I ~ I . I S  11ic1bj~. b12t a r t  1101 11n111cl z J 111e i~illou 111g 1 I t#-7.11-l, 

a. Whetl~er delivery. storage and use of warer pursuaut to the mltigat~on plau is in co~nplia~rce u'ith 
Idaho laul. (10-7-93) 

b. Whether the mit i~ario~i  plau will provide replacerne~lt water, ar tlle time and place required h>' the 
senior-priority water right, sufficient to offset the depletive effect of pound 'n'arer u~ithdrawal on the water available 
in the surface or !round water source at such time and place as necessary to satisf?' the rights of diversion from the 
surface or gouud water source. Cousiderarion u~ill be @"en to the liistor). and seasonal availability of warer for 
diversion so as not to requue replacemellt water at tinles liphen t l ~ e  surface r i ~ h t  l~istoncally has not received a full 
supply. such as during annual low-flow periods and extended drought periods. (10-7-94) 

C. Whether the mitigation plan projrides replacement urater supplies or other appropriate 
colupensation to the senior-prioiigz waterright u'l~en needed during a linle of shortage even if the effect of pumpillg is 
spread over many years and will contiuue for years after pumping is curtailed. A mitigation plan may allow for nlulti- 
seas011 accounthg of ground water urithdrawals and provide for replacement water to take advantage of variabiliry in 
seaso~lal water supply. The niitigatio~l plan niust i~iclude contingency provisions to assure protection of  tlle seoior- 
priority right in the e\rent the mitigation water source becolnes unavailable. (10-7-94) 

d. Whether the mitigatioll plau proposes artificial recharge of an area of conmoil grou~id water supply 
as a means of protecting ground water pumping levels, conlpe~lsatilig sellior-priority water risl~ts,  or pmxridiilg aquifer 
storage for exchange or other purposes related to the mitigation plan. (10-7-94) 

e. Where a rnitigatio~i plan is based up011 computer simulations aud calculations, a'hetiier sucll plan 
uses generally accepted and appropriate engineering aud hydrogeologic forn~ulae for calculating the depletive effect 
of the ground water withdraural. (10-7-94) 

f. Whetl~er the mitigation pian uses generally accepted and appropriate values for aquifer 
characteristics such as transmissivity, specific yield, and other relevant factors. (10-7-91) 

g. Whether the mitigarioli plan reasonably calculates the consumprive use component of ground ujater 
diversion and use. (10-7-91) 

h. The reliability of the source of replacement usater over the tern? in which it is proposed to be used 
under the mitigation plan. (10-7-91) 
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I. Whether the mitigation p l a ~ ~  proposes enlareemen1 of tile rare of diversion. seasonal qua~~ti ty  or 
1i511e ofdiversio~l under any marel- right beinp proposed for use 111 the rniligat~orr plan (I 11-7-44) 

3. Urllether the ~nitipatioil plaii is consistent wit11 the conserr,ation of water resources, tlie public 
interesl or in.iures other water rlglits. or u*ould iesul~ in the diversior~ and usr of ground water ar a rare be!'ond the 
reasonably anticipated average rate of future natural recharge. (10-7-911 

k. Whether the mit~garioli plan provides for monitoring and ad~justmenl as ilecessag' to protect seuior- 
l>riorir). water rights from marenal injury. (10-7-94] 

1. i r I I I I for I :  f [he r i i c r , .  :: . Y J I O ~ . I \ ?  : ? X . \ I L : ~  u e ' ! ~  ~ I I L I  11:s cfic:~., 
.iI puni?.l,g nl x y  IW\\ u,ell: \~III::. I I I ~ : ,  I,< l,rl,,,~,.,:c:to I&: t\,,?,.ec f ,o t~ ,  !I,C;I,:JG cc .IIJ~IIII, ,I .  ;I. 1111.1 u,: .I~I S I I I I ~  !,. 

I ,,.7-(14, 

rn. Whetller the mlrigation plan provides for future participation 011 an equitable basis hy g r o u ~ ~ d  water 
pulnpers who divert water under junior-priorit), rights but wljo do not initially particjpate I ~ I  such mlrlgation plan. 

(10-7-94) 

n. A mitigation plan may propore division of [lie area of coumron gound waler ~ u p p l > ~  into zolies or 
sep~enrs  for the purpose of consideration of local impacts, timing of depletions, and replace~lleut supplies. (10-7-94) 

o. Whether the peritiorters and respondents have ellrered into an ageenlent on an acceptable 
niitigatio~l plan eve11 tl~ougb such plan nmy uot othenvise be fully in compliance irfitl~ these provisions. (10-7-94) 

044. -- 019. (RESERVED). 

050. AFEAS DETERMINED TO HAVE A COMMON GROUND N'ATER SUPPLY (RUI,E 50). 

01. Eastern Snake Plain Aquifer. The area of coverage of this rille is the aquifer underlyh~g the 
Easteni Sl~ake River Plain as the aquifer is detined in the report, Hydrology and Di~i ta l  Simulation of the Regional 
Aquifer System, Easten1 S11a1:e River Plam, Idaho. USGS Professional Paper 140S-F, 1992 excluding areas south of 
the Snake Riser and west of the line separating Secrions 31 and 35, Tounship 10 South; Ranze 20 East. Boise 
Meridian. (10-7-91) 

a. The Eastern Snake Plain Aquifer supplies mater to and recelves ulater from the Snake River. 
(I 0-7-94) 

b. The Eastem S ~ ~ a k e   plait^ Aquifer is found to be an area having a common grclulld water supply. 
(1 0-7-94) 

c. The reaso~lahly al~ticipated average rate of future natural recharge of the Eastern S11al;e Plain 
Aquifer will be estimated in any order issued pursuant toRule 30. (I 0-7-94) 

d. The Eastern Snake Plain Aquifer area of common gound  water supply will he created as a new 
water district or incorporated into an existing or expanded water district as provided in Section 42-604, Idaho Code, 
when the rigllts to the diversiot~ and use of water from the aquifer have been adjudicated, or will be d e s i ~ ~ a t e d  a 
ground water management area. (1 0-7-94) 
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I;EFORE TEE DEP.Q,Th$Eh'T OF W'ATCI: PGSOXTRCES 
. . &L'' .,.. 

OF THE STATE OF ID.430 

nq THE MATTER OF D~STRIE LTT~CII.! OF WATER j 

TO \\'.4rJOLTS IV.4TER PdGI-ITS I-IELD BY OR FOR ) 

THE BENEFIT OF AkB IPfilG.4T10N DISTNCT., 
PIIVIENCAN FALLS PlESERVOIR DISTRICT R2_ ! ORDER PXEGARD1.N:NC; 1GU7B 
BU1'LEIr IWGATION DISTPllCT, X4ILNER REPL.4.CERfENT R'ATER 
IT;I;IGATIOl\T DISTRICT, MINIDOIL4 IRRIGATION ) PLAN 
DISTNCT, NORTH SIDE C.4NAL COh4PANY, 1 
AND TUTIN FALLS C.4NAL COh4PANY 1 

T h ~ s  matter is before the Director of the Department of Water Resources ("Director" or 
"Department") as a result of the Idalm Grout2d flJu/ater Appropriators ' hlitinl Ph71 for Prol~iding 
Beplacemetzt Cl'ate~ (;'Replacement Water Plan"), s~~bmitted to the Department on April 19, 
2005, by the Idaho Ground Water Appropriators, Inc. ("IGUTA"j on behalf of its members, 
wlich include, Aberdeen-hnericm Falls Ground Water District, Bingl~am Ground Water 
District, Bonneville-Jeffersol~ Ground Water District, Madison Ground Water District, Magic 
Valley Ground Water District, Southwest Irrigation District. and North Snalie Ground Water 
District (collectively referred to as "tile Districts"). 

On April 19,2005, the Director issued his order J I  the hfi~tter ofDisb'ibution o f  Water to 
P'arious Varer Rights Held by or for ihe Benejt ofA&B lirigatio71 District, . h e ~ i c n n  Frills 
Rerer\joir District $2, Bu~lej, Irrigatio71 Dishkt, A4ilner Irrigation District, hli7zidoA:a I~rigation 
Disb'ict, North Side Canal Conyat7y, and Twin Falls Calla1 Con~pal?]~, in'luch was amended May 
2,2005, fmding that senior natural flow and storage water rights are reasonably predicted to 
incur material injury by consmptive diversions of ground water under junior priorityrigl~ts. As 
part of the Order, the Director required ground water districts represelltillg certain holders of 
junior priority ground water rights to submit a plan for replacement water with the Department 
no later than April 29,2005. 

Based upon the Director's consideration of the documents in t l~sn~at te r ,  the Director 
enters the following Findings of Fact, Col~clusio~ls of Law, and Order. 

FINDINGS OF FACT 

Procedural Historv 

1. On January 14,2005, the Surface Water Coalition ("~oalition")' delivered to the 
Director a letter (:Lettern) regarding Requestfor JVater Riglzr Ad~~linistrution i77 PF'uter District 

! 

I T l ~ e  Coalition is com],osed of A&B 11-1-iga1ion Disll.ict, Amel-ican Falls Resewnil Dist~icl if2, Buyley 111-igation 
UisWict, Mih~e~.In-igat;on District, MinidoIra lnlgatioi~ District, Nouth Side Canal Company, a ~ i d  Tw 
Company. 

Order Regarding IGWA Replacen~ent Water Plan - Page I a: 
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S ~ ~ ~ ; f i r c  j ' l . ~ ~ l e ~ .  Rjghr~. Tile salllr clay. the Cilalilioll also filecl its petirion (-'Peritiol?" r cq>~ionecl 
~ c l i l l ~ ~ ~ i , ~ o ~ ~  Pr'urer Ri;l~i .:1~1117iiii~r1~~1tiur1 ~ I I I ~  L lc: ip~~~~ioi l  C ? ~ I / I L ?  L%I .T~C~I I  IIILI/;C F ~ I ~ I ?  .?Jqzijfcr CIS [I 

Gi-ill.1~7i/ fifblcl. A: l~r i i c~~; i .n i r ' i~r  .-lrco. In the Leaer and Peti~ion, Ill? Coalition stated tha1 julliol. 
p.c~ui~d x\!ater diversions have caused malerial injury to its niembers' natural flow ailcl sloragr 
water rights. Accordiilfily: the C:oalilion soi~ght adniilusrratiol? ofjunioi- ,nl.ound wniei- rights a1cl 
delivery of water lo its respective nat~~ral  flou~ and storafe xvam rights. 

1 . On February 3 :  1001; 1GUt.4 filed two petitions tc~ iiirervene. The first was filed 
to interxre~ie in tlie request for adlllinis~ration and cu~tailmen~ of ground water rights within %'ate]- 
District No. 130: and the second was filed ro in~en~e~lle in the 1-equest for admi~istration and 
curtailment of ground water rights in the Anlerican Falls Cn.ound Water Mal~agemzllt Area and 
designation of the Eastern Snalte Plain Aq~~ifer as a Ground Water h4anilgement Area. 

3. On February 11,2005, Idaho Power Company ("Idaho Power"! filed a letter in 
wlGc11 it requested that the letter be treated as a motion to intervene s l~o~lld a contested case be 
initiated in response to the Letter and Petition filed by the Coalition. 

4. On Febn~arp 11: 2005, the Director issued lus initial Order ("Initid Order") in this 
matter, responding to tl~e Letter and Petition filed by tile Coalition, designating the requested 
warer right aadrninistratio~l in Water District No. 120 and the ,4rnerica11 Falls Ground Water 
Management Area as contested cases, and granting the two petitions to u~tenlene by IGIVA. 
Pursuant to Department Rule of Procedure 710, ID,4PA 37.01.01.71 0, the Initial Order was an 
interlocutory order and not subject to review by reconsideration or appeal, with the exception of 
the portions of .the Initial Order (1) detelmining certain water r i ~ h t s  to be junior in priority for 
the purposes of distributing water to any decreed, licenqed, or permitted water rights and (2) 
denying the portion of tile Petition see1;ing designation of the Eastem Snake Plain Aquifer as a 
ground water management area. Those hvo portions of the Initial Order were fu~al  on March 7, 
2005. The Coalition filed a petition wit11 the Department seelcing a hearing on tlie denial of 
designation of the Eastern Snalce Plain Aquifer as a ground water management area. 

5. On February 17 and March 7,2005, respectixlely, the Idaho Dairymen's 
Association ("IDA") and the United States Bureau of Reclanlation ("USBR") each filed petitions 
to intervene in the request for administration and curtailment of ground water rights within Water 
District No. 120. 

6. On April 6, 2005, the Director issued ail Order denying Idaho Power's February 
14,2005, petition to intengene; bowexrer, the Director granted intervention by the IDA and the 
USBR. Order oil Petitions to inte~-l>ene ul~IDe~7yi17,o Motion for Sun?innrj, Judgllei7t; Reneu~ed 
Requestfor Inforinution; undRequest for Brief;.. 

7. On .4pril 19, 2005, the Director issued l i s  order In the Matter ojDistribution of 
JVurer to T'ariot~s Vaiei. Rights Held by orfar the Be17eJif ofA&B Irrigutiol? District, Ai~wricun 
Fulls Reservoir District #2, Burley Irrigutiol? District, Jdilner Ir~.igutioll Dish-ict, Minidoka 
lirigatioil Di.s~ict,  ATorfh Sic/e Cunul Conlpu71j), old Tll~i11 .Ffllls Cullill Conlpaliy, which was 
amender1 May 2, 2005 ("Aliei~iled Order"). 
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S. In the !knendcci C,rdn-. the Dircc~or lound 111~~1 coi~sumpti\~c ~ I L I L L ~ K I  \VLLLCI 

di\~ersions ullder juniol priori~y righis in V,',:atel- Districts No. 130 aiind 130  are rrasollably 1il:rl) 1c1 
cause inalerial inj~11.5 10 senjrri- ni~lural i lo~v and storage water rights during tht 1005 i l~- i$a~ion 
year., whicli hefins 011 Ncl\!e~nber 1. '2004, i l l~d rllds on Oclober 31. ltiil5. 4 s  :I result, the 
Dii-ector instructed the holders or grouncl water rights in Water Districts No. 1lU and l i( l_ 
"ha\~iiil: priorities of February 17. 1079, and later . . . to either cu~lail the di\fersio~i :md use of 
~rouild water for the remainder nf'2005, provide replacement wilier ti1 the members of the - 
Surface Wale1 Coalition as ~llitigation. or combination of both." .-inie!li/ec/ Order at p. 44. 7 63. 

9. The -4nlentled Order provides that no later than 5:00 p.m. on April 39, 1005, '.the /@ 
Noi.th Sna11e: hkigic 17aliey. Abel-deen-America1 Falls, Bingl~am~ and Eo~u~eville-Jrffersoll 
sound water districts: and other entities seelcing tc pl-ovide.replacemle~lt water or other 
lnitigation in lieu of curtailment, must file a plan for providing such replacement w a t e ~  . . . .'' Id. 
at p. 46,q 9. 

10. "The plan will be disallowed, approved, or approved with conditio~is by May 6, di/ 
20115, or as soon thereafter as practicabk in the. event an extension is granted as yro\,ided in the 
order panting the extension." Id at p.  17, '11 9. 

11. Excluding in-house culinary uses, "consumpti~~e ground water rights for 
agricultural, conunercial, industrial, and m~micipai uses . . , are required to provide replacement 
water to the members of the Surface Water Coalition as mitigation fox out-of-priority depletio~~s, 
as provided herein, in amounrs eq~lal to the annual depletions to the reach gains in  the Snake 
River between the Near Blackfoot Gage and the h4inidol:a Gage under their rights as determined 
using the Department's ground water model for the ESPA." Id. at p. 45,v 1. 

1 .  Holders of affected ground water rights where the purpose of use is irrigation 
"shall provide the required replacelnent water through the North Snalce, Magic Valley, 
Aberdeen-American Falls, Bingham, or Bo~me~~ille-Jefferson g o ~ m d  water districts. flolders of 
ground water rights for irrigation that are not members of one of these gound water districts 
shall be deemed a nonmember participant for mitigation purposes . . and shall be required to 
pay the ground water district nearest the lands to mhich the water right is appurtenanl for 
replacement water as mtigation pursuant to Idaho Code 5 42-5239." Id, at p. 45, 7 1. 

13. "Holders of ground water rights affected by tlris Order where the pulyose is 
coinnlercial, industrial, or municipal may provide the required replacemellt water t b o u g h  a 
ground water district as a noluxember pal-ticipmt for mitigatioll or may separately or jointly 
provide the required replacement water." Id. at p. 45,73. 

14. The Director allocated replacement water between the North Snake Ground Water 
District (2,400 acre-feet), Magic Valley Ground Water District (17,800 acre-feet), Aberdeen- 
American Falls Ground Water District (58,700 acre-feet), Bingham Ground Water District 
(14,900 acre-feet), and Bonneville-Jefferson Ground Water District (7,200 acre-feet). Id. at p. 
46; 1 4 .  

15. While the total amouilt of replacement water was cniculnted at 101,OliO acre-feet, 
"[tllle Lotal ai-i~ount ofreplnceruel~t water provided for i~litigatioll h? 20O.T shall i7ot be less tlin~z 
27,700 ocl-e-&et, which ecluals the arnount of the predicted shol-tage in 2005 . . . ." Ic/. at p. 46, 1 
Order Regarding IGWA Replacement Water Plan - Page 3 



5, IC~liphasis addsd). .'If ;it an) lili~e tlie lni~iga~ion fur out-ol'priorit) tli-pltliulih is no1 p~o\ . idcd 

as required lierei~i. the assiciated \xa1er rig111s al-e subject lo i~~mizclia~t. currniln~e~it, hasrd on the, 
priorities o T ~ l ~ e  rights. 10 ths sxtent mitigation has not been provided." id. a1 11. 16.  7 8. 

I 6 .  I11 stating his intent to "n~onitor 14.~1rer sul~ply I-equirements and the water supplies 
znailsble 1ixoughou1 the i~~igntion season [,I3: ici, at p. 37. 10;  the Director also stared that the 
amount of initi~atioli for tlir 20115 i~~igai ion season could \:ar)'; depending 017 "the final 
accounring for surface warel- di\lersions fi-om the Snake River for 2005[,l" i t / .  at p. 47, 'j 11. "To 
the extent less mitigation is provided than was actually requii-ed, a mitigation obligatioii will 
can.); fonuard to ?006 311d he added to any new mitigation detenllineil to he required for 3006. 
To ihe extent 111ore mi t i~ t ion  is povided than was actually required, n mitigation credit will 
cauy folwa-d to 2006 and be subtracted from any new mitigation determined to be req~lired for 
3006." Ill. 

17. The Director stated that he would co~ltinue to evaluate conditions in the Eastern 
Snake Plain Aquifer on an a1x111al basis "after April 1,  when the USBR and U[ruted] S [tates] 
A[nlly] C[orp] [ofi E[ngineers] release forecasts for inflow to the Upper Snake River Basin for 
the period -4pril 1 through July 3 1, and require nlitigation or curtailnlent as u'arranted \vithout 
further demand by members of t l~e Coalition u~itil such time that a pern~anent mitigation plan 
may be approved." Id. at p. 47, 'j 12. 

18. "h4iiigation debits and credits resulting from year-to- yea^ mitigation will continue 
to accrue and carry formrard until such time as the storage space held by the lllen~bers of the 
Surface Water Coalition under contract with t11e USBR fills. .kt tihat time, any remaining debits 
and credits will cancel." Id. at p. 17 ,  7 1;. 

19. The Amended Order was a final order of the Delxirtment. 

Tbe Districts' Replacement M7ster Plan 

20. Before 5:00 p.m. 011 April 19, 2005, IGWA, on behalf ofthe Districts, filed its 
Replacement Water Plan with the Department, purporting to conlply with paragraph 9, page 46, 
of ihe Director's May 2,1005, Amended Order, which required a plan for providing replacement 
water to the Coalition. 

21. The Districts state in their Replacement Water Plan that tile mitigation plan that 
was filed on February 8, 2005, Applicatiol?for .4pp~oval ofA4iti,ontiol? Plan (AFR) and G1.0z177d 
Jfrater Districts' Mirigation Planfir Anlerica1.l Falls Reach of tile S11ake Rker,  "is broad enough 
in scope and substance to satisfy the milunium require~ne~lts the Director's O ~ d e r  i~llposes on the 
1201130 Districts for 2005." Replacei12ent Water Plall at p. 2. "However, because the Director's 
Order contains requirements not contemplated in the Februsvp 2005 A4itigation Plan, and 
because it provides a specific obligation for replace~lle~lt water in 2005, this Replaceinent Water 
Plan is submitted to conlply with the Director's Order." i'd. 

22. While the Dislricl:; siate [hey are not witlidrawjlly or amending their Febvualy 
2005 Mitigation Plan, the Districts declare tliat "[tlo the extent that this Replacemeilt Water Plan 
is deemed a mitigation plan under the Depallmelll's Conjuncii\~e Management Rules . . . the . . . 
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Dis~ricts incoil>orare herein b! reirrsnce each d t h r  Febl-uxr! I\dilignrion Plan as 111~1y 

he required by suc11 rules ro be included ill a initigaiion plan under ~onsidel-aLion by the  
Uepanment." lil. 31 p. 3 .  

23. The Districts- Replaceme111 Water Flail describes sources and amouilts of water t o  
be used for replacemem pul-poses; as \~lell as nlitigarion credits that sho~~lcl accrue in 3005 alld 
subsequent years. 

24. ilccordillg to tlie 'eplacen~ent \later Planlj IG'hrA, on behalf of the Districts, 
"conu~~its to make available 27,700 acre-feet of replacement warer cl~iring the 2005 irrigation 
season . . . from one or nlore of the sources shawl in Attachmen1.4." If]. at p .  3 .  "Unless the  
Director otherwise requires, IG'Vllil will determine wlich of t11eU water sources [described in 
Attachment A] will be provided to meet the 2005 Replacenlellt Obligation, and will, at the 
appropriate time, notifi the Director in writing and authorize him to take immediate control of 
sucli water and instruct the District 1 Mlaternlaster or other agents or emp1o)~ees to deliver it to 
fulfill the 2005 Replace~ile~lt Obligation.'' Id. 

25. The first page of Attachment A describes the replacemellt w a t e ~  sources as 
follows: 

3005 Replacement Water Sources 

Source - Acre-Feet 
FMC Lease 6,820 
New Sweden In. Dist. 15,000 
Peoples Canal Co. :,000 
Snake River Valley h. Dist. 2,000 
Grindstone-Butte, et al. (High-lift exchange) 47,970* 
United Water Idaho (High-lift exchange) 9,833"' 

Subtotal -- Surface water supplies 84,623 

WD 120 Dry-Year Leasing 2,527*** 

Subtotal -- Above Milner water 87,145 

x Based on total 2005 lease of 58,500 AF at 82% exchange credit 6-om USBOR. Letler of 
Intent executed between Ground Water Districts and Lessors. Exchange Ageelnent with USBOR 
is pending. 
* *  Based on total 2005 lease of 11,592. AF at 82% exchange credit from USBOR. 
Execution of lease agreement with Lessor and exchange agreellle~lt with USBOR are pending. 
*** Eigbt separate dry-year lease agreements affecting 1,261 total acres in.Bin&arn and 
Power Counties have been executed. Total assoc,iated consumptive use foregone in 7005 is 6,828 
AF. First year reach gain increase in Elacl.:foot to  Milner reach is 520 AF. Second year-reach 
gain increase is 344 AF 

Replacelner~i Kl'rrtel. Plulz, Aftrrcillizerii ''A ". 
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Replacement Wnter Provided by Storage 

37. Docu~~leniation is pnovided in Atlaclullellf E icr the Replacemen1 Water Plan I h a ~  
verifies that IGU1.4, on bel~ilf of the Districts, has enteyed into agreements 10 secure; [or 
replaceillen1 puiposes: the water desci-ibed in Attaclx~~ent .A,. Rej-llnccincrzr prflrel. P ~ N I I  at p. 3. 

38. The first clocumc~~t ill Attachnlent B, dated .4pril 38, 3005, is an areemen1 by the 
Peoples Canal & Irrigation Cn. '.to lease 3,000 .UF of wa~e.r lo the gound water users: 
represented hy Ly~ul Tominaya [lGU1.k Executive Director]. The water will he available up011 
receipt of payn~ent for the water as a,oeed." 

19. The secoild docunleilt in Attaclm~ent B, dated April 78; 2005, is an agreeule111 hy 
Snalce Eves Valley Irl-izalion District wit11 MI. Tominasa to "lease 1000 af of water for the 1005 
irrigation season." 

30. The third docume~~t in Attachleill B, dated March 15: 2005, is a Private Lease 
.4geement whereby the New Sweden Irrigation Distlict agrees to lease 15,000 acre-feet of water 
to the Water District 01 Rental Pool as nliligation water for "Bo.me~~illeIJeEerson and Bin'Jlam 
and American Fallsliiberdeen Gro~md Water Districts. . . . Kqpoll the p a ] r ~ ~ ~ e i ~ t  of the 
appropriate Rental Pool fees, and the approval of the Wntemaster: the parties of this ageenlent 
agree and request that the Walennaster change the point of delivery for 15,000 acre-feet of 
storage from New Sweden Irrigation to the Ground Water Districts, for the year ending October 
1, 2005." 

31. IGWA, on behalf of the Districts, proposes to dedicate Si~alce &ver storage water 
totalkg 20,000 acre-feet as replacemellt water. 

Deficiencies in Stored Water Proposal 

32. IGWA submitted evidence of an agreement between IGWA and holders of 
storage water entitlements for rental of storage water by IGWA for the benefit of i l ~ e  Districts. 
IGWA did nat submit dacu~l~entation that the storage had been placed in the Water District 01 
Rental Pool and was comillitted to IGWA for release as mitigation. 

Lease of FMC Ground Water Right 

7- 
J The first line of Page 1 of Attachllent A refers to an "FMC Lease" of 6;S3O acre- 

feet of water. 

34. In 2002, Amelicau 17nlls-Aberdeen Ground Waler District and Baumeville- 
Jeffersoil Ground Water District leased all or portions of water right nos. 29-2284, 29-2301, and 
29-1 1342 from FMC. I11 a letter dated August 6, 2002, the Depa~.tme~lt recognized a ~iliiigatio~l 
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credil to those ground water districts of6_1:1c).G7 acl-r-feet of \:.aler resiilting i l u n l  the k a s s  aiicl 
nonuse of the Fh4C watel- rights. 

Deficiencies in Proposed Lease of PMC Ground \;\later Right 

5 IG%:A did not submit docume~ltation showing that it has esec~r~ed an agree:l~enl 
with Fh4C to lease FMC water rigllts durin? 31105. FUI-thenore, lGVIIA did 11ot submit 
docun~entatioil showing that water not diverted under FA4C's water ngllts will be deliverecl as 
surface water flow to the Coalitioll as replacement water by placing the leased rigl~ts in ldaho 
State Water Badi for mitigation hy IGWA and then renting Ihr rights fiom the qlater Bank for 
delivery to one or more members of the Coalition. or other ac,ceptable 111ea11s of delixlery. 

Dry-Year Leases 

36. The second page of Attaclunent A is titled "Lease Propall1 OFfers," and cross- 
references to the Yule item "VID 120 Do'-Year Leasing" on page 1 of Attaclment A . The dry. 
year leases are sumn~arized on the second page of Attaclmeni A as follows: 

Name Water Right Total Acres Flow Rate (cfs) 

1;BC Fams LLC 35-2426 191  3.4 

J. E-Iemy Olsen * - 71 3 2 - 2 8 4  396 4.5 

35-7092 1 0 7  

Foster Land and Cattle 35-02653 250 0.0 

35-12933 

Foster Land and Cattle A 35-2503.4 200 
I I I 

Howard & Joy Klempel 35-2550 95 2.7 
I I I 

William Toevs 1 35-8626 1 129 ( 1.88 

37. IGWA sulunarizes the augmentation to the Snalte River flows resulting from the 
proposed dry-year leases in a footnote associated with page 1 of Attaclmel~t A. The footnote 
asserts that these dry-year leases will increase reach gains 520 acre-feet during the first year, and 
344 acre-feet the second year. IGWA bases the reach gain increase on a foregone consunlptive 
use of 6,828 acre-feet resulting from non-irrigation of 1,261 acres. 



Deficiencies in Dry-Year Lease Proposal 

3i .  The title '.Lease I'rogra~u Offers" ilil'trs 111at offers to lensr groulld \vnte~- rights 
have been este~~ded h\,  1GV\ '4.  but IGM:.4 did not subnlit copies of execured contracts for lease 
of the wnter. 

39. Depart111ent staff revie\ved the water 1-ig11t records oftlle water rigl~ts proposecl for 
dry-year leases. Su~~mlaies  of the water rig111 records are attached lo this order as Attaclunent 1.  

40. Departn~ent stafi. found several iinconsistel~cies in the pagr titled "Lease Proganl  
Offers." The inconsistelicies are contrasted in parelithesis and bold text next to the original 
infom~ation presented by IGU1.4: 

Naine Water P?igl~t Total Acres Flow R a ~ e  (cfs) 

KEC Fa~rns LLC 35-2426 291 3.4 

(Grandview Properties LTD) 
- 

J. Hemy 0lse11 35-2384 296 (320) 4.5 

35-7092 1.07 

Foster Land and Cattle 35-07653 350 (461) 9.0 

(Thajme R. Gneiting) 35-12933 (439) 

Foster Land and Cattle 35-25O3A 100 (276) 3.63 

(Thayne R. Gneiting) 

Howard $ Joj7 IClenlpel 35-2550 95 2.7 
- 

William Toevs 35-8626 129 1.88 

'41. IGWA did not submit doculnentation showing that the places of use described by 
the above water rights were irrigated in 2004 or were not irrigated dwing continuous, 
consecutive past years preceding 2005 as part of a mitigatin11 plan to provide replacement water 
to the Snake River between Near Blackfoot and Minidolia. 

42. Crops growl? on 1,261 acres cannot consullle 6,SZS acre-feet of water. 



I 

Snake River Natural F l o ~  Water Righi Le:tse and Exchange 

13. Thr foul-ih docu~llsilt in .4tiacllri1rn1 B. diltecl Aplil 1. 31105. is a Lefler o f  Intent 
hct\41een IGWA; on hel~alfof~he Distric~s. and Gle~ms Fen.)'. hllurpi~y, arid hq~u~~ra i l ?  Homr 
Groups ("l~igh lifi pumpers''). The purpose of the relaiionsl~ip between the ]>a]-ties 10 thr L.er~er 
'-is 10 acq~li1.r water righis b), lease and/or purchase to facilitate a \Vater Eschal~ge Agreement 
with the Bureau o'Rec!al~~a~ior, . . . . Pursnmt to the Exchange .4greeme111 the acquired vmer  
rights \vill be e):chauged for water in the Upper Snake bvei. Basin in order lo aug111e111 Snake 
Rivel- flows above Ivli111er Dan1 during the irri~aiion season to mitisate for ~ Y O U I I ~  water 
pul?~ping in the Eastern Snake Plaill -4quifer . . . ." The second 11ag.e of the Letter, marlced 
.'Redacted," states "[a] Lease Agreement \~lill he entered into pursuant to wllich the O\wners \will 
lease to the Districts 5S;jOO .4F . . . for the 1005 irrigation season based up011 a r n i ~ ~ i l l ~ u n ~  of 
3AFA. The rent will be (redacted) for 46.500 AF s~thject to the Purchase Optiori ('Option') 
described below, and (redacted) for 12,000 AF not suhject to the Option, o total rent of 
(redacted)." F~lrthermore, "an inevocable aiid exclusive Option to purchase al?pror;imatel)r 
53:100 AF" was contemplated. 

41. The fifth document in Attaclunent 6, is a pacltage of ageemenls for water, signed 
during the month of April 2005, between IGWA and various water providers, entities, and 
private person for lease during the 2005 irrigation season, leaseloption to p ~ i r ~ h a s e  during the 
2005 irrigation season, and option to sell. 

Deficiencies in the Snalce Ri~ler  Natural Flow M'ater =ght Lease and Exchange 
i 
! 
! 

5 .  IGWA, on behalf of the Districts, did not submit executed contracts between it 
and the high lift pumpers for lease of the high lift punlpers' water rights d~uing the 1005 
irrigation season. Moreover, IGWl.4 did not summit docunle~ltatio~~ estahlisl~l~g that the USER 
has consented to the exchange of the water left undiverted by the high lift pumpers for storage in 
the Upper Sllalce River reservoirs that IGWA can dedicate to the Coalition as replacemel~t water. 

Oxlerlap with Other Ongoing Mitigation 

46. In addition to its obligation to provide at least 27,700 acre-feet of replacer~~ent 
water in 2005, the Districts state that they will provide 45,500 acre-feet of water from one or 
Inore of the sources described in Anaclunent A for the follo~ring thee  ]luqJoses: 

1) provide water to the Sandy Pipeline Ponds to augnient the water suppl)~ to water right 
holders in the Billi~lgsley Creek subreach of the Thousand Spri~lgs Reach ('TSR'); 2) 
provide a surface water source for in.igation of lands previously converted from gouud 
water irrigation as part of ongoing, stipulated and Iiepai.tmel~t-approved lllitigation 
actions of these Districts; and 3 )  potentially undertake small-scale, tal.geted rechuge 
intended to augment the water supply to water right holders ~ I I  the TSR. 

Replc1ce1ne;7r TVorer P ~ C I I I  at p. 4 .  
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Deficiency in O~leriap with Other Onzoing Mitigation 

47. IGN'P.. un hehalrilT tile Dislricts. did not describe l l o ~  the \qrater delivered to the 
Silndy Pipeline Ponds: lands pre\'iously converted finm pound tvater inifation, and rrcharge 
augmenling the watel- supply to the Thousand Springs Reach_ \a!ill replace an)' water in the N e a  
Blackfoot to Minidoka Reach of the Snake F;i\ier. \VitIloul :In analysis of the reach gains 10 the 
Near Blac1;foot to ?14injdol<a Reach i-esulti~lg from these efTo11s to s~~pp ly  replacemellt water to 
the Thousand Splings Reach. ilo credit ~ i i l l  be recognized fol- activities pl-o~iding  vate el lo a 
diffexem source of s~wface water supply 

Mitigation Credits 

4s. According to the Replacelllent Water Plan, the "Districts intend ~ C J  docunlent and 
take full credit fbr all reach gains demonstrated by the Department's ESPA illode1 to accrue to 
tile AFR in 2005 and subsequent years . . . ." ld. at j. Credits will be clainled by the District for 
reach gains attributable to Water District No. 130 mitigation actions: reach gains attrihutable to 
~loluntaqr curtailn~ents of ground mrater urithdrauials in 2005, reach gains anributable to previous 
years' mitigation, recopition of mitigation credits for separate mitigation plans, and additional 
accounting for mitigation at season's end. Icl, at p.  5-7. 

Deficiencies in Mitigation Credits 

49. IGUrA, on behalf of the Districts, did not submit docun~entation to establish reach 
gains that accrued in past years or that \?ill accrue in 1005 because of past illitigalion activities of 
IGW-4 or its member ground water diaricts. 

50. All reach gains resulting from past activities have already accrued to the Snake 
River, increased t11e flow of the Snake Kiver, and have reduced the predicted deficit in the 
minimum reasonable supply ofwater for the Coalition. IGWA should not receive any credit for 
these benefits aiready derived. 

CONCLUSIONS OF LATV 

1. The Director of IDQrR recognizes the irnpoflance under Idaho law of protecting 
the interests of a senior priority water right holder a,oainst interference by aju~lior  prioriq right 
holder coin a tributary or interconnected water source. Art .  XV, 5 3, Idaho C o ~ ~ s t . ;  Idaho Code 
$ 5  42-106,42-237a(g), and 42-607. 

2. Idaho Code 5 42-602 states: 

The director of tile depa~tment of water resources sliall have direction and control of the 
distlibution of h'atej- fro111 all ilah~ral water sources within a water district to the canals, 
ditches, pumps and other facilities divelling therefrom. Distribulioii of water within 
water districts created pu~suant to section 42.604, itla110 Code, shall be sccomplished by 
\vatenllmsters as pl-ovitlecl in this chapter aild superviseti hy the director. The dil.ector of 
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the rlzpat'lnlent 01' a rtsoul.ces slif~11 dislribulr \ v a e r  in lhr 1 disliiiIs in 
accordancr \\'ith the prior :~pprciprialion cliic~i.ine. 

2. Iilalio Cclcle 5 41-t~07 p~.ovicies that the fc~llowir~g. sh:lli appl!. during ~ i i n r s  r ~ f  
scarcit\- of water \vlien il is necessary to clisrribule \vatel. between \vatex righls in a \.\'atel' district 
CI-earecl and operaling pursuallt to chapter 6, title I?, Idaho Cocls. in accorda~~ce with the priol:iry 
of thuse rights: 

[A]uy person or co~orarion claiming the rifht to tile use of the vwrers of the Su-Cam or 
water supply comprisirlg a waler dis~l.ici, but llot o\uning ol- having the use of a n  
adjudicated or decreed 1-ight the~-ein, or rig111 :lrtlel-eill evidenced hy per~ilit 01. licelise issued 
by the departnient of water resoul-ces, shall, for the p~~rposes of disti-ibution during tile 
scarcity oiwater, be held to have a 1-igl~t stlbsequent to any 3d.judicaLell. decreed, pemlit, 
or licensed 1.ig1lt i17 such steal11 or water suppl)) . . . . 

4. In water districts, watermasters must sunul~aril>i detenuine: ( I )  m~heihex a water 
right holder callin:, for deliverp of water is receiving the water authorized b ~ '  the water users 
water right; (2) if not; what junior water right diversions must he curtailed; and ( 3 )  whether there 
are alternative means to provide ihe water to senior water rights to reduce or eliminate in j~uy to 
the senior water rights. 

5. The temporary plan submitted by IGWA for providing replacenlent water \?rill 
colltribute sufficient water to supply the nlinimum requirement of  37,700 acre-feet of water 
during the 1005 irrigation season if additional infolnlation and conlnlitrnents by IGDrA are 
submitted to DM%. 

6. The additional idormation and comitmeuts  must be subnlittecl on or before May 
23,1005, in order for the ground water users in Water Districts No. 170 aud No. 130 to avoid 
curtailment. 

7. Despite IGWA's request for flexibility in detemli~ing the source of water from 
which replacemei~t water will be ~rovided, the Director should determine an order of source 
preference for recognizing credit for replacement water. The order of preference is determined 
by the magnitude of the deficiencies identified ill the findings of fact, the estimated time withill 
m~luch the deficiencies can be corrected, and the ease of monitoring the delivery of the 
replacement water. The sources of replacement water in order of preference are: storage water, 
FMC leased water, dry-year leases, natural flow leases and associated excha~~ges for storage, and 
credit for other mitigation activities. 

ORDER 

Tne Director enters the following Order for the reasons stated in the fbregoi~lg Findings 
ofFact and Conclusions of Law: 

IT IS :I-SEREBY ORDERED as follo\vs: 
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I. Tllat liiVi:.ii's ont-yzsr pro~~osal tci prii\:idr I-t.plscem;.n~ watrr \\'ill l~rcl~idc- the 
necessary reach gains during the 2005 in-igatjon season aucl is .kPPl?OT'61t plo~ideil  IC;\4,'.4 
s~~bmits  information in tile fc!llc!u.ing c~rclei- of pl-efel.ence un~il a total of 17,700 acre-feel has been 
secured to pruvide rsplacelnenl i\!atcr to the Co:iljtjon. Rea~~a~igemenl of all or a portion of'llle 
order of preference IIILIS~ be justified in \v~-i~ing hy increases ill the inaguitudr nip]-esent 
cleficiencies, increases in tlie t i~ue within %nl~ich assigned tas1;s can he acr:omplislied. or increases 
in the diffjculty of accomplishing the taslts. 

2. IGWA ill~~sl subnlit the follo~ving: 

a. Documentation that the 10,000 acre-feet of storage water proposed for leas? fi-om 
Peoples Irrigation Compmiy, the Idaho I ~ ~ i g a t ~ o n  District, ancl the l\Je\v Sweden 
Il-rigation District, and any 0 t h  storage water available or dedicated to IGW.4 
for replacemen1 water is leased to the Water District 01 Rental Pool for delivery 
to aiid use as replacement water by the Coalition. Delivery of this water for any 
other mitigation or replacement requirelllellts ~vill ~ i o t  be recognized hy the 
Director as replacelnent water for the Coalition u~lless IGUJ.4 teclufically 
det~rmines the Near Blackfoot to Minidolca reach gains resulting from the other 
nlitigatioil activities as coilfilmed by the Department. 

b. Docuinenration that 6,820 acre-feet of water has been leased fi-om FMC .to the 
Idaho State Water Bank and rented by IGWA as replacement water for delivery to 
one or more members of tlie Coalition. 

c. Documentation about the dry-year leases as follo137s: 

i. Copies of colrrracts with the cunent owners of the watzr rigl~ts leased; 

ii. Original change of ownersl~ip docunlents for any new owilers of the leased 
water rights accompanied by t l ~ e  appropriate cl~ange of ownersllip filiilg 
fees; i 

iii. Jnformation reconciling the discrepancies and inconsistencies between 
flow rate, acreage irrigated, and toial volume of consulllpti\~e use 
foregone, as discussed in Finding 40; 

iv. Identtfication ofthe lands described as a place of lise that will be dried LIP 

witlun each 40-acre parcel; a~id  

v. Aerial imagery and sworn statement that the lands described by the dry- 
year lease water rights were irrigated in 2001 or have been continuously 
and uninterruptedly not been inigated for multiple pears because of a 
~nitigation plan already approved by the Department. 

d. Documentation about high lift water rigllts and exchanges as follows: 

i .  Copies of executed coi-~tsacts to lease water rights authorizing diversio~~. 
fi-om Snake River natural flow; and 
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ii. .U approved e>:ci~angr ofnarer rigli~s aulhilri-iing tile ??:~hallfe of \Tatel. 
rights autl~c,vizins rli\'tl.~ii~n oi'Sna1;e Kver natural ilov~. and leased by 
l(iKAL. with slo~.ny \vatel. held h!; the LISBR ]d~!'sic;llly deli\'erablc 
hetwerl~ Idear Biilcl.:k~ot and Minido1;a. 

3 The escl~ange must be approved under ldaho Codr 5 43-240 or as a temporary 
exchange under Idaho Code 8 42-327.4. .41ly temporary exclianilge 1nus1 be preceded by a 
drougllt deciaration for all the counties in \+rhich water d l  be diverted or left in tlie Snalce f iver 
pursuallt to the excha~llge. 

I .  Teclmical infornlation regarding the reach gains t c ~  the Snake l?jver berween Near 
Elac1:foot and Minidoka resulting from mitigatio~l efforts that overlap -the proposals by IGl4'A, 
or ~.esulting 111 reach gains in 3005 from past mitigatioil efforts. 

IT IS FURTHER ORDERED that iilfornlation recluired by ti is order I ~ L L S ~  be submitted l.'P" 
by htay 23,7005. to hllp remedy deficiencies identified in this older for at least 17,700 acre-feet 
of replacement water. Any request for extension oftime of tlis deadline will be approved by the 
Director o ~ l y  upon a showing of good cause. 

IT IS FURTHER OPIDEED that failure to sub~llit the info~lnatioll curing deficiencies 
for 77,700 acre-feet of replacelnent water on or before the due date will result in illullediate 
curtaihnenl consistent wit11 the Director's -4nlended Order issued on h/laj. 2, ?00j.  

IT IS FURTHER ORDERED that ang replacement water provided by the above 
instructions in excess of the 27,700 acre-feet will be credited toward the 101,000 acre-feet owed 
for 2005. 

IT IS FURTHER ORDERED that pursuant t o  Depai?nlent Rule of Procedure 710, 
IDAPA 37.01.01.710, this is a11 intp,rlocutory order and is not subject to review by 
re con side ratio^^ or appeal. The Director may review this ulterloculory order p w s u a ~ ~ t  to Rule 
711, IDAPA 37.01.01.71 1.  

-9- DATED this day of May 7005. 

Director 
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I 1-IEIEBI. CEl??TIF?. thar on this 20(15. the :~bo\je nlid ibl.egoing. vzas str\'ed 

h! llir me!hod i11c1ic;ltrd belit\?;. and acldressecl to the fi~llrn~ing: 

TOM AKLOOSW 
.AT;I;C)OSH L.41' OFFICES 
PO BOX 32 
GOODnVG ID S3330 
(2OS) 934-8873 
alo~ii~cableone.nel - 

1'. IZNT FLETCHER 
FLETCHER LAW OFFlCE 
PO BOX 248 
ELFLEY ID 8331S-U24S 
(208) S7S-2548 
u.ld'@pnrt.org 

ROGER D. LWG 
LING ROBINSON 
PO BOX 396 
RUPERT ID 83350-0396 
(10s) 436-6804 
l i ~ I a ~ ~ i ~ , ~ i ~ r ~ t . o r ~ !  - 

JODI ROSHOLT 
TRAVIS THOMPSON 
BARKER ROSHOLT 
113 MAN AVE WEST STE 303 
TV\rIN FALLS ID 83301-6167 
(208) 735-2444 
jari;;i!idahoivatens.conl 
tlt@,idahowaters.com 

JOHN SIMPSON 
BARKER ROSI-IOLT 
PO BOX 2139 
BOISE ID 63701-2139 
(208) 344-6034 
jltsiZ~idal~owaters.col~r 

Older Regarding ICWAReplacenlent Walel.Plan -Page 14  

(s:) U.S. h b i l :  Postage Prepaid 
( ) Facsi~nile 
(s) E-mail 

(x) U .S. Mail; Postage Prepaid 
( ) Facsimile 
(x) E-mall 

(x) U.S. Mail, Postage Prepaid 
( ) Facsinlile 
(xj E-mail 

(xj U.S. Mail, Postage Prepaid 
( ) Facsimile 
[x) E-mail 

(x) U.S. Mail, Postage Prepaid 
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JEFFFEY C. FEFEEUAY 
hllCH.qEL C. CrJ;.4l\ilER 
GIVENS PUISLEV LLP 
IJO BOX 1710 
BOISE ID 6.3701-2730 
(208) 1300 
ci) ;i!~i\;enspursI e\.  coni 
~ ~ i c c ~ ~ ~ r i ~ ~ e i ~ r ; p ~ ~ ~ - s l r \ ' . c c r m  

SCOTT CAh4PBELL 
MOFFATT THOMAS 
PO BOX 829 
BOISE ID 83701 
(208) 385-53S4 
slctii,rnoffatt.com 

KATHLEEN C 2 m  
OFFICE OF THE FIELD SOLICITOR 
550 Ui FORT STREET MSC 020 
BOISE ID 83724 
(20s) 334-1378 

GAIL MCGARRY PN-3 100 
US BURE,4U OF RECLAMATION 
1140 N CURTIS ROAD 
BOISE ID 83706-1234 
(208) 378-5066 
emcgarq@pn.usbr.gov 

RONCARLSON 
LEWIS ROUNDS 
ID WR 
900 N SICYLINE DR 
IDAHO FALLS ID 83403-61 05 
(208) 525-7177 
roil Carlso~ltiiridwr.idahoo\. 
lew~s ~~oui~ds@jdwr.rdal~o.gov 

ALLEN MERRITT 
CINDY YENTER 
IDR'R 
1341 FILLMORE ST STE 200 
TWIN FALLS ID 83301-3033 
(2083 736-3037 
alle~i.~uer~:ittfi!i!jdwr,idal~o, eov 
ciidj~. ye~~terfi!i!idwi.idaho. eov -- 
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(x) U.S. Mail, Postaze Prepaid 
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(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E.-mail 

(x) 1J.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsinlile 
(x) E-mail 
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EEPOPU? TIE. DEPARThET\'T OF WATER RESOURCES , ' 1 .  .. - .  ~ 

OF Tm .. 

STATE OF IDAHO yk q~ . - .:;;; .. -~:: 

Il.l THE MATTER OF DISTPJBUTION OF I 
WATER TO VARIOUS VI'ATER NGHTS HELD j 
BY OR FOR THE BENEFIT OF .4&B I 

ORDER APPROX'ING IWJGATION DISTKICT, AMEMCAN FALLS ) 

RESERVOIR DISTYJCT #2, BURLEY I IG\J7A'S REPLACEMENT 
IWdGATION DISTRICT, IvIINIDOKA ) WATER PLAN FOR 2005 
IFSUGATION DISTNCT; NORTH SIDE ) 
CANAL COA/IPANY, ,4ND TWIN FALLS ) 
CANAL COI\PIPANY 

1 

On April 19,2005, the Director of the Department of Water Resources 
"ater to ("Director" or "DepartnlentWj issued his order In the Adaner ofDisb.ibzltioil of K' 

P'arious F'ater Rights Held by or.fol. the Benefit ofil B. I' hrigation District, Anzei-icalz 
Falls Reservoir D i s~ ic t  #2, Burley Irrigation Disrrict, Adilner Ivigfltion Disiricf, 
hdiinidokn firigatioli Dismict, North Side Calzal Con7palzj~, slid T1.1'in F~rI1.r (Inilal 
C o ~ n p a ~ ~ y ,  u h ~ c h  was amended May 2,1005, finding that senior nat~~ral  flow and storage 
water rights are reasonably predicted to incur material injury in 2005 by consumptive 
diversion of ground water under junior priority rights, As part of the Order, the Director 
ordered ground water dis-iricts representing certain holders of junior priority gK)Ul~ld water 
rights to submit a plan for replacement water with the Deparhl~ent no later than -4piil 29, 
2005. 

On April 29,1005, the Idaho Ground Water Appropriators, Inc. ("IGWA") filed a 
Planfor Providing Replacement Water on behalf of its members, ~1liic11 include, 
Aberdeen-American Falls Ground Water Distrjct, Bingham Ground Water District, 
Bonneville-Jefferson Groulld Water District, Madison Ground Water District, Magic 
Valley Ground Water District, Southwest Inigation District, and North Snake Ground 
Water District (collectively referred to as "the Districts"). L 

-? 
r' 
d 

On May 6,2005, the Department issued an Order Regarding IGWG 'Aeplacellzel~c 
\ Fare?. Plaiz. The order co~lditioilally approved IGWA's replacement water plall for 2005. 
v The order also identified deficiencies in the replacen~e~lt plan, and required that IGWA 

2 subllut additional infomation to correct deficiencies on or before May 23,2005. 

-!- 
A On May 23,2005, JGWA submined a document titled IGFU Itlformatiorz 

Subilzittal Responding to J ~ C ~ N ) ,  6, 2005 Older Regarding IGTT9J Re~?laccmellt Tuier Plun. 
6 On June 3,2005, IGWA submitted another document titled 1Gl;liZ 's Su]~plel??e~zr ro 
f$ h~forninfion Strbirzittul. 
li 
9 
t> 
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JOSEPHINE P. BEEM.4N 
BEEMAN .! .4SSiiC, 
409 W JEFFERSON 
BOISE ID S3702 
(208) 3;l-0954 
j o . h e e m a n i i ? ~ b e r i ~ ~ a ~ ~ l a ~ ~ . c o i ~ ~  - 

I.?:) U.S. hhi l ,  IJos~aft Prepaid 
( j Fecsimilr 
( s )  E-muii 

MICHAEL GILMOPiE (x) U.S. Mail, Postagr Prepaid 
ATTOWEY GENEK4L'S OFFC ( ) Facsimile 
PO BOX b'S730 (x) E-inail 
BOISE IE 83720-0010 
(20s) 334-2830 
1ni1:e.gilniore@,ag.idaho.gov 

Idaho Department of Water Resources 
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EEPOPNC TTEI DEPARThEI\'T OF \I'ATER PUCSOtTJ<CES 
;. r; ,~!!,<\!:, , ' l . !, 

OF Tm / .  

STATE OF IDAHO ti; L-:-~ . ; .:-:. ~~ ~.=: 

n.3 TI-IE MATTER OF DISTPJBUTlON OF ) 
IIATER TO \!ANOLIS WATER RIGHTS HELD I 
BY OR FOR THE BENEFIT OF A&B 1 
IRRIGATION DISTFJCT. AMEPJCA1.l FALLS ) ORDER APPRO\R.IG 
RESERVOIR DISTPJCT 42, ELIFLEY 1 IGTVA'S REl'LACEXIENT 
IWJGATION DISTRICT, MINIDOKA ) \I'IITER PLAN FOR 1005 
IWJGATION DISTMCT, NORTH SIDE ) 

CANAL COkQANY, ?IND TWIN FALLS 1 
CANAL COhQANY 'I 

On April 19,2005, the Dhector of tile Department of Water Resources 
("Director" or "Departn~ent") issued h s  order Jz tlie Ada'ntter ofDisnibzrrioii of T;17arer to 
J.'orioz~s Fatel- Riglirs I-leld by or.for tlze Benejt 0f.4 & 3 Ir~igatioii District, ilinerican 
Falls Reseri~oir District $2, Burley Irrigatiol? Distlict, A4ilner Irrigatiol~ Disvict, 
Miizidokn lrrigatioli Dispicf, Arortl~ Side Canal Conil~anj: and Tlr~in Falls Cflllfll 
Con~pan?, which was amended May 2,3005, finding that senior natural flow and storage 
water rights are reasonably predicted to incur material injury in 1005 by consuml>tive 
diversion of ground water under junior priority rights. As part of the Order, the Director 
ordered ground water districts representing certain holders of junior priority g o ~ m d  water 
rights to submit a plan for replacenlent water with the Depmnent  no later than Apl3 29; 
2005. 

On April 29,1005, the Idaho Ground Water Appropriators, Inc. ("IGWA") filed a 
Planfor Providing Replacenzent Water on bellalf of its members, u>luch include, 
Aberdeen-American Falls Ground Water District, Bingllam Grou~id Wdter District, 
Bonneville-Jefferson Ground Water District, Madison Ground Water District, Magic 
Valley Ground Water District, Southwest Irrigation District, and North Snake Ground 

1, Water District (collectively referred to as "the Districts"). 
-. 
i' 
rl 

On May 6, 2005, the Department issued an Order Regarding IGVU Replacement 
\ Tffuter Plan. The order conditionally approved IGWA's replacement water plan for 2005. 
-.Y The order also identcfied deficiencies in the replace~ne~lt plan, and required that lGWA 

3 subnlit additional information to correct deficiencies on or before May 23,2005. 

-+ 
2 On May 23,2005, IGVITA submitted a document titled IGVQ I~fj;7?171atiolz 

Submittal Respondii~g to Mcy 6, 2005 Order Regarding IGTW Rep~ace~lleilt Krater Plan. 
C- On June 3, 2005, IGWA submitted another document titled IGIVA 's Szpplen~eiit to 
2 g hfo~.n~aiioii Szlbil~ittal. 

6 . . 
0 
C3 

Order Approving IGWA's Replacement Woter Pian - Page 1 



I 
% 

FINDINGS OF F.4CT 

Tlx follo\ving findings of fact sununarize the deficiellcies identified in I~ IC  Orclt? 
I<egarc/ing I G K 1  ~ ~ j l l ~ / ~ c 1 1 7 ~ l l l  IThlc? Pl01i of May 6; 3u05, and discuss \\'bether tile 
deficiencies are adequa~ei!. addressed h y  the responses of A/Iay 33 and lune 3,1(105, by 
IGWA. 

.4 bi I3 Irrigation Dis~~ict ,  American Falls Resenroil District #3; Burley In-igatioil 
District. Milner Inifatio~l Districl; 1\4icloka Irrigation District, North Sids Calla1 
Conlpaiiy, and T\vin Falls Canal Conlpany will hereafter be l -efe~~ed to as "tile Surface 
Water Coalition" or "the 'oalition." 

Private Leases of Storaee Water 

Previous Deficiencies 

1. IGW4 was required to pro~lide "[d]ocumentation that the 70,000 acre-feet 
of storage waterproposed for lease fronl Peoples Irrigation Company, the Idaho 
Irrigation District, and the New Sweden Irrigation District, and any other storage vi7aler 
available or dedicated to IGWA for replacement water is leased to the Water District 01 
Rental Pool for delivery to and use as replacenlent water by tile Coalition. Delivery of 
this water for any other mitigation or replace~nent requiremelrts will not be reco=llizecl by 
the Director as replacement water for the Coalition unless IGWA tec.hcally deterniules 
the Near Blaclifoot to Minidolca reach gains resulting from the other mitigation activities 
as c o n f i e d  by the Department," 

AdditionaI Information Analysis 

2. IGWA submitted executed lease agreements wit11 Peoples higat ion 
Company, the Idaho Irrigation District, and the New Sweden lmgation District that lease 
a total of 20,000 acre-feet of storage water. IGMJA also subnlitted a letter fro111 Roll 
Carlson, Watermaster for Water District No. 01, confirming that the 20,000 acre-feet of 
storage wafer is dedicated for use by the ground water districts. 

Allocation of Stored Water from Private Leases 

3. The portion of the st0re.d water from private leases provided as 
replacemellt water to members of the Surface Water Coalition pursuant to the Amended 
Order of May 2,2005, must be allocated to the members of the Surface Water Coalition 
in the 2005 irrigation year (November 1,2004, through October 31,2005). 

4. Since the Department will maice the allocation, ale portion of the stored 
water froni private leases provided as replacement water lo inembers of the Surface 
Water Coalitioll must be assigned to the Department. 

Order Approving ICWA's Replacement 'A'nlcr Plan for 2005 --Page 2 



FMC Lease 

Previous Deficiencies 

3 .  IGW.4 \vas required to submit "[cl:~ocumenl~tion lha1 d,S3(1 acre-feet of 
water has been leased fl-om FMC to the ldaho State Water Bank and rentecl hy IGVdA as 
replacemellt water for deli\~ery to onr or luore members of the Coalition." 

Additional Information Analysis 

6. 1GV1'4 submitted information confi~lning a valid priva~e lease agreement 
between FMC Idaho, L.L.C. and .hlerican Falls-Aberrleen Grou~id Water District; 
Bingham Cnoluld Water District, and Bonneville-Jefferson Ground Water District to 
lease water right nos. 29-2384 and 29-2301 and claim 110. 29-1 1332. IGUJ.4 also 
subnlitted copies of chccl;s executed in 2005 for lease of the FMC water rigl~ts. Finally, 
IGWA subinitted an application to lease. water to the Idaho Water Resource G o a d  Water 
Supply Bank (;'%later Supply Bank") and a parallel application to lease the same water 
rights from the Water Supply Bank. The Departulent has not yet approved the lease 
applications. 

7. In revie\vmg the water right records, the Department found that the Snalte 
River Basin Adjudication ("SRBA") District Court disallowed claim no. 29-1 1312 in 
2004. FAlC is presently attempting to obtain leave of the Court to file a late claim for a 
similar amount of water that was transferred by the C ~ t y  of Pocatello under water right 
no. 29-2338. The validity, ownership, and historical place of use must be established 
prior to reco,gition of claim no. 29-1 1342 as a basis for prowding replace~llent water to 
the members of the Surface Water Coalition. 

8. In a letter written by Norman C. Young, dated August 2,2002, the 
Department approved 6,820 acre-feet of mitigation resulting from non-use of the FMC 
water rights. The 6,820 acre-feet included a contribution from claim no. 29-1 1542. The 
letter of August 2,2002, was sent prior to disallowal of claim no. 29-1 1542 in the SRBA. 
The letter stated that the Department might further adjust the volume recoguized for 
mitigation based on further review. The Department has determined that the pro-rata 
portion of the 6,820 acre-feet attributable to claim no. 29-11342 is 796 acre-feet. 
Subtracting 796 acre-feet from 6,820 acre-feet leaves a remainder replacement credit for 
the FMC lease of 6,024 acre-feet. 

Drv Year Leases 

Previous Deficiencies 

9. IGWA was required to submit copies of contracts with current owners; 
change of ownership documents; infol-n~ation reconciling discrepancies and 
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inconsistencies between flov r:ite. acreage irrigated. and ~otal voiu~llc- of cc~nsumpti~,e usr 

foregone: identification of lands illat i ill be dried up within each 40-acre parcel: and 
aerial imagery aild S W O ~ I ~  statements thai the 1a11ds described were il~igated in 3004 or 
have heen co~itinuously and unintern~l~tedly not irrigated for multiple yea]-s because of a 
mitigation plan already approved h ) ~  the Department. 

Additional Information Plnalysis 

10. 1GVv.4 sublllitted infornlatiou about all of the water rights originally 
1.- 7 - -  proposed for dry year lease except for water righi no. ,r-_>>O, held by Howard and 

Joyce Uenlpel. As a result. water right no. 3 j-1550 was removed fro111 the dl21 year lease 
proposal. 

11. IGWA submifled acceptable change of ownerslfip docutlleutatioil a i d  
copies of lease contracts with the current owners. Inconsistencies about water use were 
resolved by submittal of 2005 satellite imager)'. The acreage to be dried up was not 
identified by 40-acre parcel. but water use was reviewed and confinned by Lewis 
Rounds, Watemlaster for Q'ater Dist~ict No. 120. 

12. The follouring is a revised table from the Order of May 6; 1005, that 
reco,&es leases to dry-up acreage irrigated in 2001. 

William Toevs 35-8626 129 1.88 I 

J. Henry Olsen 

Foster Land and Cattle 

Foster Land and Catile 

13. The u o ~ m a t i o n  listed above and associated infornlation from the water 
rights was input into the ground water model for the Eastern Snake Plain Aquifer 
("ESPY), and the model was run to determine the reach gaux for N e a ~  Blackfoot to 
Minidolta resulting from cessation of pumping. Based on the model results, it was 
determined that in 200.5, the dry year leases result in a reach gain of 435 acre-feet. 

14. If the reach gain attributable to the dry year leases is not identified and 
delivered directly to the Surface JVa~el. Coalition mernbe~-s, the gain lnny be divel-ted by 

35-2384 
35-7092 

35-02653 
35-17933 

35-2503A 
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other water rislit holders \vhose \v:Ltrr rigins heal. earl~er priol-it). 11c11t.r. l l lsui  the priiiriry 
dates ofihs ~.ights hrld h! the n~embers trfthr Sun-hcr l'ater Coalilion. .4lthougll not 
iden~fied as a dzficienc> in the Director's 01-der ofh4a! 6. 2005; a~p l i~a t i c~ns  for Itxse to 
and from the V'a~er Supply Bani; must be approved fos tb? dry year Itase water rights. 

Snake E v e r  Natural Flon' Water &ht Lease and Exchance 

Previous Deficiencies 

1 IGV\!A \<>as required to subnlit copies of executed contracts to lease water 
rights authorizing diversion from Sna1;e fiver natural f lo i~ .  and an exchange approved by 
the Department allowing the excha~ige of water rights authorizing diversion of Snalte 
River natural flow, and leased by IGWA, with storage of water held or leased hy the 
United States Burea~ ~EReclanlation ("USBK":) that is physically deliverable between 
Near Blacldoot and h4inidol;a. 

Additional Information Aualysis 

16. IGWA submitted execKted lease agreements with Snake k v e r  natural 
flow water right holders. IGWA proposes to lease Snake Fiver water riglits toifrnnl the 
Water Supply Bank authorizing the imgation of 33,6S3.5 acres and associated water 
volume of 75,048 acre-feet. In addition, IGWA agreed to lease an additional 4:634 acre- 
feet from the Water Supply Bank. The total volume of water proposed to be leased from 
the M7ater Supply Bank is 79,692 acre-feet. 

17. Department staff generally reviewed the lands and associated water rights. 
Staff concluded that the lease agreement water rights are likely to be accepted for lease 
into and from the Water Supply Bank. The exact quantity of water leased may change 
when more carefully reviewed by Department staff. Department staff will refme the 
acreage and volurnes eligible for Water Supply Bank acceptance by corresponding with 
IGWA, the USBR, and the water right holders. 

18. IGWA has not yet submitted agreements with the USBR to exchange ihe 
Snake River nahlral flow water rights leased with storage water lield or leased by the 
USBR in the reservoirs above Milner Dam. The Department has not )7et received an 
application for exchange. 

19. Because of ongoing negotiations with the USBR, IGVI'A is unable to  
execute a contract with the USBR until additional ~7erification confirms how much water 
is available for lease and exchange with storaze water. The Department understands t l ~ e  
USBRwill reduce tile storage exchanged wit11 the natural flow leased fiom the Water 
Supply Balk by 80.65 percent. I\/lultipIying 79,692 acre-feet by 0.8065 results in 64,272 
acre-feet. This is the approximate amount of Snake Fiver storage water that will be 
available to TGWA for replaceluent water. 

Order Approv ing  IGWA's Replacement  -!atel. III:in f o r  2005-Page 5 



20. The portion ol'the stored vater from exchange with Sn;llx Fiver natural 
flow leased h!. ICiV',4 and pro\'icled as 1.eplacen2ent water to mrlnbers of the Surfdce 
Water Coalition pursiialn to 111s .~nencled Order of h4ey 3: 10i15, must he allocated to the 
membel-s of the Surfacr M'atel- Coalition in the 3005 irri~ation year il\iovember 1 _ 2004, 
tluoug~l October 3 1. 3005 ). 

21. Since the Depanmeni nil1 make the allocation. the poriioll of the stored 
water from exchange with Sna1;e River llahlral flow leased by IGV\:.4 and provided as 
replacement water to members of ihe Surface Water Coalitioij lnust be assigned to the. 
Department. 

Review of Water Suppl~r Information 

22. In paragraph 10 of the Section titled "Order" in the orders of -4pril 19 and 
h4ay 3,3005, the Director stated he "will mollitor water sul>ply require~llents and the 
water supplies available throughout the ilrigation season and may issue additional orders 
or i11structions to the watennasters as conditions warrant." 

23. Following issuance of the Amended Order on h4ay 2,2005, May railfall 
over the Snake R i ~ ~ e r  watershed sigiijcantly exceeded nom~nl precipitation. 

74. On June 14: 2005, IGWA filed a motion titled I G W  's Adotior1 to Redztce 
Replnceiilent Water Obligation seeling a review by the Director of the Director's 
determination of its obligation to provide replacement waler to members of the Surface 
Water Coalition following the significantly above-average spring precipitation over the 
Snake River watershed. 

25. As of the date of this order, storage in the Snake River Reservoirs has not 
been allocated to the storage space holders. 

CONCLUSIONS OF LAW 

1. Tl~e Department recognizes, as replaceme~lt water in 2005,20,000 acre- 
feet of storage water leased from the Peoples Irrigation Company, the Idaho Irrigation 
District, and the Ne\v Sweden Irrigation District. 

2. The Department recognizes as replacement water in 2005, 6,024 acre-feet 
leased by agreement from FMC Idaho, L.L.C. that will be leased into and from the Water 
Supply Balk by IGWA, and will be delivered as natural flow to the Surface Water 
Coaiition members. 



3.  The Dcpar~ms~lt recclgluzes. 3s replacemrn~ \valrr in lOO5. 435 acne-itel 
of reach ~ a i n  resulting fiom dr\; year leases durillg tile 3005 irrigarion season Thr water 
rights must hs lzaseil into and from the Idaho Vt'atzr Suppl! 13a1dc b!: IG\'.AI and 
delivered as natural 11014. to the Surfcjce U'a~er Coalition menjhers. .qdditional I-each gain 
10 the Snalte Fiver accruing after the irrigation season hy nond~\!ersion iii 21\05 \?.ill also 
be credited 10 fume midga~jon req~~ire~nents. 

3. Tl~e Depaltment recrlnizes ~liat ap~iroxima1ely 61,372 acre-feel of  wale^ 

w~l l  be made available in 3005 from USBR storazr as a r e s ~ ~ l i  of an ant~cipated exchange 
between the LISBR and the IGWA 

5 .  IGMIA has submitted suf5cient information for the Direct01 to recognize 
replacelllent water in excess of tile 37,700 acre feet req~~ired in 7005 by the Anended 
Order of May 2,2005. 

6 .  Stored water from pril'ate leases and excllange with Snake River natural 
flour leased by IGW4 and provided as replacement water must be assigned to ihe 
Department for allocation to melubers of t l~e  Surface Water Coalition. 

7. Because of significant clia~ges in water supply conditions, the Director 
should review wliether the changes in water supply urould also clian~e the extent of 
material injury likely to be incurred in 7005 by members of the Surfac,e M7ater Coalition. 

ORDER 

IT IS E R E B Y  ORDERED that IGIJJA's Replacement Vj1ater Plan i s  Approved 
for 2005 as follows: 

(1) Replacement water of 20,000 acre-feet of storage water leased from 
the Peoples Irrigation Conlpany, the Idaho Irrigation District, and the 
New Sweden Irrigation District. 

(2) Replacement water of 6,024 acre-feet leased from FMC Idaho, L.L.C 

(3) Replacenlent water of 435 acre-feet reach gains during the 2005 
irrigation season resulting from noninigatioll of lands idled in 2005. 

(4) Replacement water of approximately 64,272 acre-feet of storage 
water stored in Snake Fiver reservoirs exchanged with the USBR that 
can be allocated to melnbers of the Surface Water Coalition. Tlie 
volume of storase water recognized as replace~nel~t water in 2005 
nlay be amended upon further review as the leases and exchanges are 
processed. 
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IT 1S FLJI?.THEI< ORDETED tl1:11 nalural flo\\ ~ - r su l~ i~ ly  l ic~ i l l  tlie Fh'lC I Z E I S ~  niid 

tile izases af  no~lir-rigated f'm~lsl~d shall he drlit.e~-ed firs1 ro the Surface Water Coalitioll 
menlbers when the natural flow v!aler ri~lits held b!. niemhei-s c~f the S~ll-fi~ce Waier 
C:ualition are not othertvise filled in 2005, 

IT IS FURTHER OI?XOEED that 1GV\I.4 must assign storage tvater rzlried 
directly from one orthe upper Snal<t. River \vatel. deliver!' organizatiolls to ihe 
Departnlent for allocation to the Surface Water Coalition rnemt~e~-s until the lease and 
exchange arran~emellts with the USBR are complete. None of the 30,0011 acre-ket can 
be used for any otl~el.pun;lose until at least 21.211 acre-feet (ohligs~ioil lor 2005, less 
FMC lease, and less idled lands) are as\~ailable for delivery from a storaze watel- held cir 
leased hy the USBR that has been placed at the disposal oflGM'A, for assigiunent to the 
Departnlent for allocation, tlxough an exchauge appro\ied by the Department. 

IT IS FURTHER O R D E E D  that replace~lle~lt water activities related to lease 
and exchange of Snalte River natural flow water rights mil1 be cond~icted ~vithiu the 
nonnal Water Supply Bank and application for exchange processes. The final quantity of 
replacement water available for exchange with the USER \vill also be determiued by 
these administrative processes. 

IT IS F U R T E R  OmEl lED that the Director will review the Snake River water 
supply available to the Surface Water Coalition members following the allocation of 
storage in the Snake River resen~oirs, and de temhe whether changes in the water supply 
also justie changes to the extent of injury predicted to likely occur to members of the 
Surface Water Coalition. 

I 
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I HEPLBY CERTIFY dint all this ol l i lne 2005. ihr above m d  

forrsoing. was se~.ved by the ~llethod indicated below. and addressed to the foll~~\4~illg: 

TOM C AF!<OOSH 
.4KC)OSkI LAW OFFICES 
PO BOX 32 
GOODING ID 83330 
(2081 934-SS73 
nltr~i~cableone.net 

W. KENT FLETCHER 
FLETCEER LAW OFFICE 
PO BOX 21S 
BLT1ILEY ID S331S-0248 
(208) S7S-2548 
nrkfikfinq~mt or? 

ROGER D. LING 
LING ROBINSON 
PO BOX 396 
RUPERT D 83350-0396 
(208) 436-6804 
Imlar~i2,l1mt.ore 

(xi ~1.s Mail, Postage Prepaid 
( ) Facsi~llile 
( X I  E-mail 

(x) U S h4ai1, Postage Prepaid 
( ) Facsilllile 
(x) E-mail 

(>:I U.S. Mail, Postage Prepaid 
j ) Facsilllile 
[x) E-mail 

JOHN A. ROSHOLT (x) U.S. Mail, Postage Prepaid 

TRAVIS L. THOMPSON ( ) Facsi~llile 

BARKER ROSHOLT (x) E-mail 
113 MAN AVENUE WEST, SUITE 303 
TWIN FALLS ID 83301-6167 
(208) 735-2444 
j arfi~idaho\~~aters.coln - 
tltiZ~idalio~~aters.co~~~ - 

JOHN K. SIMPSON 
BAIZKER ROSHOLT 
PO BOX 2139 
BOISE ID 83701-2139 
(208) 344-6034 
jksE~idal~o\~aters.com 

(x) U.S. Mail, Postage Prepaid 
( ) Facsi~llile 
(x) E-mail 
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JEFFIEY C. 1'EPLD.A.J' 
7vllCfLqEL C. CIZ.4h~lER 
GIT'ENS PURSLEY 
PO BOX 1720 
BOISE ID S3701-3720 
( ? O K )  3SS-1200 
ci;fiilri\~e~isl?ursle\~.cflru 
mcc~i7~r i~r i i s l~~1rsIe~ .co111 

SCCITT L. CAMPBELL 
h4OFFATT THOMAS 
PO BOX 839 
BOISE ID 83701 
(208) 385-5384 
slcili'moffatt.com 

KATHLEEN M. C A R R  
OFFICE OF THE FIELD SOLICITOR 
550 WEST FORT STREET MSC 020 
BOISE ID 63724 
(208) 334-1378 

GAIL ~IICG.~RXI' PN-3 100 
US B W A U  OF ECLAn4ATION 
1140 NORTH CUKTIS ROAD 
BOISE ID 83706-1234 
(208) 378-5066 
emcnarn~~iilpn.usbr.zov 

JOSEPHINE P. BEEMAN 
BEEMAN & ASSOCIATES 
409 WEST JEFFERSON STREET 
BOISE ID 83702 
(208) 331-0954 
io.heenia~~m!beema~llaw.co~ll 

SARAH A. KLAHN 
UWITE & JANROWSKI 
5 11 16TH STEET,  SUITE 500 
DENVER CO 80202 
saral&~\\~I~ite-ia~d~ouaki.colll 

(? ; I  L1.S. ]\;[ail. P v s ~ s g s  'repaid 
( I Facsilllile 
( x i  E-mail 

(x') U.S. Mail, Postage Prepaid 
( ') Facsin~ile 
(xj E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsinlile 
( ) E-mail 

0:) U.S. Mail, Postage Prepaid 
( ) Facsinlile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsinlile 
(x) E-mail 

(x) U.S, Mail, Postage Prepaid 
( j Facsinlile 
(x) E-mail 
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hllCH4EL S. GlLMOPL 
ATTORNEI' GENEKkL'S OFFICE 
PO BOX s;:30 
BOISE ID L'37?fl-llOl 0 
(20s) 334-3830 
~ i ~ i l ~ ~ e , ~ i l i ~ ~ c ~ ~ ~ ~ ~ ~ ~ ~ ~ . i c l ~ l ~ c ~ . ~ ~ ~ ~  

TERRY 'I. UHLING 
J.R. SIMPLOT COMPANY 
599 h4AM STREET 
BOISE ID 83703 
(208) 336-31 10 
tuhlinrrZ!si~l~~-rInt.com 

JAMES C. TUCKER 
ID.4HO POWER COMPANY 
1231 WEST IDAHO STFGET 
BOISE ID 83702 
(208) 388-2112 
j a i ~ ~ e s t u c I ; e r 1 ~ ~ i d a l ~ o ~ o ~ ~ 2 r . c o l ~ ~  - 
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ECFOltE THE DEP.lr\TRKENT OF \? ATEl< PLESOLIRCES 
- - 

OF THE STATE OF ID.4HO 

IN TI-IE h4ATTER CIF DISTr~ELITION C)F W.4TER 1 
TO VAlllOLlS WATER FLIGHTS HELD GI' OR FOR ) 

THE RENEFIT OF .4&B IPCRIGATION DISTRICT, 1 SUPPLEMENTAL 
AlvIERIC.4N FALLS RESERVOIR DISTRICT 81; ) ORDER M N D W G  
BURLEY IWJGATION DISTRICT, MILNER I liEPLACEhlEhTT WATEIZ 
IRF3GATION DISTRICT, MINIDOIC4 IPGLIGATION REQWP&hENTS 
DISTRICT, NORTH SIDE CANAL COMPAlqY, 
AND TWIN F.~LLS CANAL COMP.WY j 

On April 19,2005: the Director of the Departilleill of Water Resources ("Director" or 
"Department") issued his order h7 the Ahtter ofOisrribtitio/i of l?'nter to 1,'ariozls Tc!ter Rig11t.s 
Held by orfor the Benefit o fA dl- B Irrigation Dirrrict, .4n7ericun Falls Rcsen~oil- Disrrict i!?, 
Eurley Irrigation District, A4iIner Irl.igation Diswict, Ainidoko lfrigatiol~ Disrict, Norti7 Side 
Canal Conyanj~, and Tiviii Falls Cma1 Conlpalqi. These entities, or meinbers, are refel~ed to 
herein as the "Surface Water Coalition" or "Coalition." The Order of .4pril 19,1005, was 
amended on May 7: 1005 (herein referred to as the "]\/lay 3. Order"). 

The May 2 Order included a detenllination that surface water r i ~ h t s  held by or for the 
benefit of members of tlie S~uface Water Coalition were reasonably likely to incur material 
injury in 2005 because of the diversion and consumptive uses of ground water under junior 
priority water rights. In response, the Director ordered gound water disuicts represeilting 
certain holders of junior priority ground water rights to provide replacelllent water l~ursuant to a 
plan submitted to the Department no later than April 29,2005. 

In detei~niring that senior priority water rigl~ts were reasonably likely to Incur material 
injury, the Director found that "[wlhetl~er effects of ground water depletions result in material 

---. injury to the seruor prior~ty surface water rights held by the lnenlbers of the Surface Water 

L, Coalition in a particdar year depends in large part on the total water supply, unde~ natural flow 

7. water rights and from reservoir storage, and in so111e instances suppleinental ground water rights, 
?4 

d 
otllerwise available to each nlember of the Coalition in that year." 44oy 2 Order at 13. 19, Finding 

1 86. 
!-- 

I- 
Findings in tlie May 2 Order set forth the following process m n ~ a h n g  the determination 

7' -- wl~ether senior surface water rights held by or for the benefit of members of the Surface Water 
4- 
01 Coalition would be reasonably likely to incur material injury in 3005: 

L.. 

- ~ .  
(1) Determine the minimum full water supply for irrigation (natural flow and 

&:,~ 

ll ' reservoir storage releases) for the inost recent year when the members of the 
.... 

/ Surface Water Coalition (the Director cletei-111ine1S that 1095 was [lie nlost 
recent year that the members of the Surface Water Coalition received a 
miniin~~in full water supply); 
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(31 Compaxe thi. fol-tcast as of.%pril 1, 2005, for un~-e_rulclled ildlo~v Goix 111s 
tTp11e1- S~~;ll;e Fiver Basin for the ~ i n l e  period of.4priI 1. 300j. th~-clugh J ~ i l y  
3 1 :  2005. with historic n11-egulated inflow from 11ir 'i!]~pzr Sn:~ke Iliver Basin 
for the ]>?riOd of 4pril 1 thug11 hi!' 3 1; 

( ? I  Select a year or years of similar ~lrregulated inflo\?, and assume that: 
(a)  natural flow cliversiolls in 2003 will be essen~ially t lx  sanx as the natural 
flow di\fersions in the sinlilar ~rear(s); (h) water stored in the reservoirs afier 
April 1 in the sinlilar )leal-is') added to the volume a c t ~ ~ a l l ) ~  stored as of 
April 1,2005, adjusted for evaporation, will be the total reservoir storage 
available for release and use in 2003; and (c) the sum of h e  predicted natural 
flow diversions and the predicted reservoir storage, adjusted for evaporation, 
constin~tes the "the predicted 2005 water supply"; and 

(4) For each nienlber of the Surface Water Coalition, subtract the predicted total 
water supply for 2005 &on1 the millinlum full water supply needed, and to 
the remainder' add tile amount of carryover storage reasonably needed 
ass~uning a drought year in 2006, unless the renlainder is negative and the  
value equals or exceeds the reasonably needed carryover storage. 

Finding 96 of the May 2 Order stated in pertinent part: 

mt is reasonable to conclude that as for the America] Falls Resenioir District #2, the 
Nolth Side Canal Company: and the Twin Falls Canal Company, the AGrB, Burley, 
Milner, and Mulidoka irrigation districts each had a h ~ l l  supply of water in 1995 
co~~sidering both natural flow and storage releases. 

In Finding 100 of the May 2 Order, the Director detennined illat: 

The joint operating forecast prepared by the USUR pnited States Bureau of 
Recla~ilation] and the USACE [United States A m y  Corps of Engineers] for unregulated 
inflow Gom the Upper Snalte River Basin predicted for t l ~ e  Heise Gage for the period 
April I tluough July 31 . . . predicts an unregulated inflow of 2,340,000 acre-feet. . . . the 
predicted inflow is similar to the measured, unregulated inflows at the Keise Gage for 
two recent years in the present sequence of drought years, 1002 and 2004. 

For each menlber of the Surface Water Coalition, the Director ( I )  a v e r a ~ e d  the 2002 and 
2004 natural flow diversions; (2) estimated the 2005 storage allocation based on the average of 
the ~lolume of water stored after April 1,2002, and after April 1,2004, added to the volunle of 
water actually in storage on April 1,2005, less esti~nated 2005 evaporation; and (3) sullmed the 
average natural flow diversions and estimated 2005 storage allocations. The sun1 of natural flow 
diversions averaged for 2002 and 2001 and tile estimated 2005 storage allocatioils based o n  the  

1 
Negi~tive rein;~iiidcr indicates water UI excess of imiiliint~rn needed \vithout coi-tsi~ieration ofi-ensonable caliyover 
storage needed. Pozitive remainder indicates shortage born ~uinimuili needed a'illiout considn- lion of reasonable 
carryover storage needed. 
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ac t~~al  siorazc 2, of.4priI I .  2(I[l<. :lnd tile s~ol -ay  :~fi.ey .kpril 1 :~yt~:iged for 20CP and 2<1O-l \vas 

dzelllrd tlss prrdicttd 2005 wxter supldy iur rncls Surface \'i'ater Coalition hlemher. 

Fol each Surface b'ater Coali~ion I\4ember. the predicted IlO(l5 water supply was 
subtracted ifom tlir water s ~ ~ p p l ~ .  in 1995, \vhich mv:ts deenled the minimum fl~ll water supply 
needed. lf the difference \\.as greater tllail zero. the cliffe~ence was the "Predictecl Slio~tzage in 
21105.'' The Total predicted shortase for ?(I05 ibr the members afthe Surf:ice U'ater Co:~lition 
tl~al \\?ere predicted to incur sho~tages was 27_700 acre-tet. 

Findilig 119 of the Mag 2 Order established a reasonable an>ouni of ~lirryo\~er storase at 
the elid of2005 for each illember of the Surface Water Coalitio~l "by  rerag raging (1) the a~llounts 
of carryover storage recluil-ec1 for 'oalitiols meillhers to havr full supplits of water in 3006 if the 
di\le~-tible natural flow and storage accruals in 2006 are the same as in 2001 ant1 (2) the a~nounts 
of ca~~yover storage required for Coalitio~i members to have full supplies of water in 3006 if the 
divertible natural flow and storage accruals in 2006 are the sanse as in '7004." 

The "Predicted 2005 h4aterial Injury" for each member of tlir Surfaxe q1aler Coalition 
was dete~mined by su~~uning the .'Predicted Shortage in 3005,': if any, and the amount, if any, 
tlut tlle predicted carryover storage at the end of 3005 was less tlsa~s the. reaso~iable c q f o v e r  
storage detem~ined in Finding 119 of the May 2 Order. The total "Predicted 2005 A'Iaterial 
Injuqr'' for all of the members of the Surface Water Coalition, coniputed by sumnlin:! the 
predicted injury for each of the n~en~bers,  was 153,400 acre-feet, 101.000 :acre-feet of which was 
determined to be caused by the diversion and consumptive use of ground water ulider jullior 
p~iority rigllts in Water District No. 110 and No. 130 based on si~nulations using the 
Department's ground water model for the ESPA. 

Following issuance of the May 2 Order, the Idaho Ground Water Appropri;i?ors, Inc. 
("IGWA") proposed a replacement water plan, the Director ordered that IGWA submit 
additional information, and IGWA submitted a revised replacement water plan. The collecti~re 
information submitted by IGUTA will be referred to hereafter as "IGWA's Replacement Water 
Plan." On Juie 24,2005, the Director issued 16s Order A y r o ~ i n g  IGFU '3 Rej~lncel~~e71f Vkter  
Plan [referred to he~eafter as the "June 24 Approval Order"). 

IGWA's Replacement Water Plan, approved by the June 24 Approval Order, offered at 
least 27,700 acre-feet as replacement water for the Predicted Slsoitape in 2005. 

The Director stated in tlse h4ap 2 Order at page 47, paragraph 10: 

The Director \vill monitor water supply requirelnents and the water supplies a\,ailable 
throughout the irrigation season and may issue additional orders 01 instructions to the 
watermasters as conditions wai~ant. 

Based upon the Director's consideration of cllanges in tlse water supplies available for the 
remainder of the 2005 irrigation season, the Director enters the following Findings of Fact, 
Co~lclusions of Law, and Order. 
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FINDINGS OF FACT 

1. Follo~ving issuance of tile hlay 7 Ordzr. precipilation in hfia!; ant1 .luni- of2005 
was unusually high. ln h43y ~11'3005. widespi-ertd areas in the Upper Snake Fiver Basin received 
near or ahove l 5(1 pel-cent d t h r  Ions-tern1 average precipitation firr t\fln!;; \\lit11 several lc~caiions 
receiving near or aL>ove 200  percen~ of average: and one locaiiun: IcIa11c1 Falls, receiving Inor? 
than 375 percent of average. I11 .lune of3005; ~~iclespreacl areas in the Upper S~mlce River Barin 
received well ahove 150 percent of the long-tern1 avera~e precipitation for June; with several 
locatio~ls receiving near or above 250 percent of average. and one Iclcation, .4sl1ton, recehring 
just ahove 400 percent of average. .F\;ntui,nl i;esozrrces C'i~iiscr~~arioli St.l.i~ict, U S Ucj~ctrrnie~lr 
qfAgriculiwre. 

1 -, Alol~g with sonle increase in sno~v acc~~mulation and incl-eased strean~flows in the 
LJpper SnaGe Kivel. Basin, the unusually high precipitation, coupled with cool tenlperatures in 
h4ay and June, resulted in significant delay in inigation demands for natural flow. T~XOLI~II 
about June 30,2005, n~en~bers  of the Surface Water Coalition had linlited needs to divert water 
for irrigation, and those linlited needs were essentially satisfied wit11 the available natural flil\v, 
a l t l~o~~gh  there were sonie slnall releases froill reservoir storage in May and June. 

3. The uil~isually high precip~tation and cool tenlperah~res m May and June, and the 
resulting delay m irri~ation demands, also allowed ru~~of f  from the melting snow accunlulation lo 
be stored in Upper Snake Fiver Basin Reservoirs that under nollllal conditions would have been 
diverted for irrigation. 

4. On June 30,2005, maxinlum storage in the iJpper Snake Rive1 Basin Reservoirs 
had accrued. Preliminary accounting on June 30,2005, showed Jackson: Ulalcott, h e r i c a n  
Falls, and tile Palisades urinter-water-sa~rillgs accounts had filled to 100 percent. Henrys Lake 
had a total fill of 37,948 acre-feet (42.2 percent), Island Park had a fill of 133,218 acre-feet (98.7 
percent), Grassy Lake had a fill of 10,406 acre-feet (68.4 percent), the Palisades 1939 water right 
had a fill of 427,701 acre-feet (45.5 percent), and Ruie had filled 2,641 acre-feet (3.3 percent). 
These resen~oir fills included carryover storage from 2004 irrigation. 

5 The U. S. Bureau of Reclamation ("USBR") and the U. S. Amly Corps of 
Engineers ("USACE") jointly issue forecasts each year for unregulated ~ d o w  tluough July 3 1 at 
the Heise Gage after Febn~ary 1, March 1, April 1, and May 1. The USBR and USACE do not 
jointly prepare forecasts for unregulated inflow after May 1. 

6. On July 12,2005, the Department requested that the USER develop a forecast for 
the unregulated inflow at the Heise Gage for the period July 1, 2005, tluough September 30, 
2005, the end of the 2005 water year. In response to the xequest, t l ~ e  USBR prepared a forecast 
for t i is period, predicting umegulated inflour at the Heise Gage of 875,000 acre-feet. This 
forecasted July 1 tluougl~ September 30 unreylated inflow for 2005 is between the actual 
unregulated inflow for July 1 through September 30 in 2002 of 804,000 acre-feet and 923,000 
acre-feet in 2004. 

7. While ackr.lowledging the unce~~ainty in p~.eclicling the re~llaillil~g aiuount of  
~1~11.egulated inflow ihal may be clivertible in 2005 uncler ~ l l e  wzitel. rights held by individual 
ineillbers of the Coalition, the average ofthe natural Row diveited in 2002 and 2004 during the 
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ilrizatic~i~ yea1 ciillri~iues lo pro\didr a reitsonablc 1il:ely projecticln cii'thr natural ilo\? Illat ma!. he 
a\.ailable for eacli ~llelllher of'the Coalition. 

S. The average ofthe narural f l c l w  divertecl in 7001 and 2004 for each llle~llber of the 
S ~ ~ ~ f a c e  Vt'ater Coalilio~l is set fol-th in Finding 1(11 of the h4ay 3 Order and is as ~ O ~ I C I I Y S  with the 
allocatio~ls be~\veen the I J~~r l ey  and lvIiniclolta in-igatioil clistricts based oil tile a~lnual allc~cations 
used in the water rifhts nccou~lting for 3001 311d 2004, rathey tha11 canal diversions: 

3001 Dij'ersions 2001 Diversioils Average Diversio~ls 
(acre-feet) (acre-feet) (ac1.e-feel) 

A&B Irrigation District: 900 0 500 
.knelican Falls Res. Dist. #2: 17,S00 100 9,000 
Burley 11'i~ation District: 94,000' 104,100~ 99,100 
hLilner higation Distl-ict: 5,100 3,600 4,400 
MllidoGa Irrigation District: 143,500~ 139,600' 141,600 
North Side Canal Colllpany: 357,000 309,500 - 7 . 3  .,.,2,_.00 
T\vi11 Falls Canal Company: Sjj,100 883,500 869,300 

9. Tl~e predicted natural f low diversions for the 2005 irrigation year based on the 
natural flow diversions averaged for 2002 and 2004 for each nlenlber of the Surface Water 
Coalition set forth in Finding 8 supercede the a~noutits set forth in Finding 104 of the h/lay 2 
Order. 

10. On July 6, 2005, the follolving preliminary storage accruals for the benefit o f the  
members of the Surface Water Coalition and estimated resenioir evaporation were determined hy 
XJater District No. O i :  

- 39.6 percent of total natural flow diversions by Minidol;a Project for tlie 2002 irrigation year. 

42.7 percent oftotal natural flow diversions by Minidola Project for the 2004 irrigation year. 

'' 60.4 pel-cent oftotal natural flow diversions by Minidolcr~ Project for the 2002 i~.riyation Year. 

5 
57.3 percent oftotal natilial flow diversions by Minidol:a Projcct for the 2004 u~ieation year. 
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I I .  I 111115 Evap, i ' r~ l i~~l i~~: i l . \  ?0(i;1 )..~CL S ~ u r i l ~ c  
(acre-feel) ,ac~i-fe<ll  (acre-feet) 

Jacl.:so~~ Ldx:  K4:OOO 
Palisades Winter Water Sa\'ings: 259.1100 
Other Palisades Reservoir: 127,000 
Heilr!.s La1.x: 34:30[) 
Island Park Reser\roir: l34.50tI 
Grass~f Lake: 0 
Eirie Reservoir: 2,500 
Amer. Falls Thlinter Water S3\'.: 156.800 
Other American Falls: 1,515,800 
Lake IValcott: 95.200 

Totals: 3,172.800 90,200 - ? ,q ~..>b-,600 

11. The pl.eliminary storage accruals in 3005 for t l ~  benefit of the members of ihe 
Surface Miatex Coalition set fortll in Finding 10 supercede the anlounts set fol.tl1 in Finding 105 
of the May 2Order. 

12. Using the Department's acco~inting proganl for storage, the preliminary 
nlaxinlum storage, less estimated e~faporation for 2005, was allocated among all reservoir storage 
spaceholders 111 the Upper Snake Fiver Basin, which resulted in the folloaling preliminary 
storage allocatioi~s for the members of the Surface Water Coalition. When the prelinlinary 
storage allocations are added to the natural flow predicted to be available for the 2005 higation 
year, as set forth in Finding 8, the predicted total supply for each memher of the Coalition is 
considered to be areasonably liltely projection of the total amount of water that may be available 
to each member of the Coalition during the 2005 irrigation year, subject to variations caused by 
climatic conditions, for the limited p q o s e  of assessing reasonably 1il;ely material injury caused 
by the diversion and use of ground water under junior priority rights. The reasonably liltell' 
predicted total supply for the 2005 irrigation year for each member of the Coalition is as f o l l o ~ s :  

2005 Natural Flow 2005 Storage Total 2005 Supply 
(acre-feet) (acre-feel) (acre-feet) 

A&B Irrigation District: 500 77,100 77,600 
American Falls Res. Dist. #2: 9,000 3S3,400 392,400 
Burley Irrigation District: 99,100 220,600 3 19,700 
Milner Irrigation District: 4,400 66,200 70,600 
Minidoka higation District: 141,600 340,300 481,900 
North Side Canal Company: 333,300 837,600 1,170,900 
TwiuFalls Canal Company: 869,300 239,600 1,108,900 

1;. The reasonably liltely predicted total supply for Ihe 2005 irrigation year for the 
nlenlbers of the Surface Water Coalition set fort11 in Finding 12 supercede the amounls set forth 
in Finding 106 of thc h~k~y 2 Order. 
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14. TLI ~redici the shoi-L~g:i; in surC;ice \vats]. supplics tlial a t  rcason;ihl! 1il.eI) CL!r 
niembsrs o i  thr Surkct Vi'attr Coali~ion fur the 3005 iuiga~ion year, t!-~e anlnunl?, ui"\\'ater 
di.r;erttil for tlie 1405 irrigation year. as described in the J\llay 2 Order: are deemti1 l o  he tlir 
minimum amoullts ilreclrd for full cleli\~eries to land clwners and sliareliolclsrs. lf crol? 
e\~apc~tra~ispiratioil is greater in 10115 or p~.ecipitation during tlie irrig:~tion scasoi? is less Illan in 
1995: the amnuills ofwater d i v e ~ ~ e d  in 10'15 may be less -than what is needed lo]- a Si~ll supply in 
3005. 11'cl-op e~,apotronspil.atio11 is less in 2005 or p~.ecipilatiol~ during tlie il~igation seilson is 
greater than in 15195, the aiilounts ofwater ciivei-ted in 1995 be illore than \vllal is needtd for 
ah11 supply in 2005. 

15. Tile shortages in surfact water supplies that are I-easonably lil.:ely fol. nlel~i!?ers of 
the Surface Water Coali~ioll ill 2005 are estimated hy s~tbtracting the reasonably likely lotal 
supplies of natural flow and storage for tlie 2005 irrigation year, set fo~-ili in Finding 12: from the 
mininlum amounts needed for full deliveries based nn diversions in 1995 as follom's: 

h4inin1um Full Predicted Predicted Shortages 
Supply Needed 3005 Supply 111 3005 ( -  is s~rtplus) 

(acre-feet) (acre-feet) (acre-feet') 

A k B  lrrigatioii District: 50,000 77,600 -27,600 
American Falls Res. Dist. $2: 405.600 392,400 13,200 
Burley Irriigari~li District: 130:200' 319,700 -99,500 
h4ilner Irrigation District: 50,800 70,600 -19,800 
k h d o k a  Irrigatioll District: 3 14,300' 481,900 -167,600 
North Side Canal Colllpany: 988:200 1,170,900 -182,700 
Twin Falls Canal Company: 1,07j,?00 1 , I  08,900 -33,000 

16. Of the members of the Surface Watel- Coalition, only the ilnlerican Falls 
Resenrou District #2 has any remaining reaso~~ably likely predicted shortages in 2005 (13,200 
acre-feet). Finding 15 supercedes the amounts set f o r ~ h  ill Fillding I 16 of the May 2 Order. 

17. The reasonably likely material injury predicted for 2005 is the sun1 of tlie 
shortages set forth ui Fuiding 15, if any, and the shortfalls in predicted carryover as conlpared to 
the reasonable amounts of carryover storage set forth in Finding 119 of the May 2 Order, if any. 
The following are the predicted a~nouslts of injury and eildiiig carryover storage for 2005 for h e  
members of tile Surface Water Coalition, assuinil~g any material injur~i predicted for 2005 is 
mitigated withreplacenlellt water: 

' 41 .I  percent of total Miilidol:a Project diversiolis Tor the I995 irrigation year 6-0111 VJnler Disllicl 111 repolt. 

' 58.3 percent of Iota1 Mi~~idoka Project diversions for the 1995 irrigalion year fiorn Water District 01 ~epo l  I .  
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A b B  Irriga~ion District: 0 
American Falls Res. Dist. 82: 61.400 
BLII-ley Irrigation District: 0 
Mililer higation District: 0 
hlinidoka I~~igation District: 0 
North Side Canal Company: 0 
Twin Falls Canal Company: 5,400 

Totals: 65,800 3 6 , 8 0 0  

18. The reasonably likely nlaterial injuv predicted for the 3005 irrigation year for the 
members of tile Surface Water Coalition set forth in Finding 17 supercede the anlounts set forth 
in Findulg 120 of the Ivlay 2 Order. 

19. The material injury predicted for 2005, as set forth in Finding 17, is reasonably 
liltelg. However, climatic conditions for the remainder of 2005 cannot be precisely predicted, 
meaning that the predicted material injury and the carryover storage, assuiniilg the predicted 
material illjury is mitigated with replacenlent water, are both likely to be greater or smaller. 

20. On July 21; 2005, the National Weather Service Climate Prediction Center issued 
updated inonthly and seasonal forecasts for tenlperature and precipitation. For the Upper Snake 
River Basin, which includes the lands irrigate,d by inembers of the Surface %rater Coalition, the 
National VlJeatl~er Senice is forecasting that temperatures ill 2005 are likely to be above nonnal 
during the month of August. The seasonal forecast for ternperat~ues is also above normal for the 
months of August, September, and October. Additionally, seasonal precipitation 111 2005 is 
forecasted to be below normal for the months of August, September: and October. 

CONCLUSIONS OF LAW 

1. Conclusions of Law set forth in the May 2 Order, as applicable, ale incorporated 
illto this Supplemental Order 

2. Because of dynamic changes in water supply conditions, the Director  nus st 
inonitor the water supply conditions and determine whether predicted shortages to the water 
supplies available to individual ineillbers of the Surface Water Coalition during the 3005 
irrigation pear and corresponding predicted inaterial injury to the water rights lleld by or for the 
benefit of individual melnbers of the Coalition in 2005 are reasonable. 

3 .  Based on changed water supply conditions, only the American Falls Reservoir 
District #2 is e?;pectecl to incur a reasonably prerlicted sllurta[;e in available waler supply Ll~~r ing  
the 2005 il~igation season, mil only the American Falls Reservoir llisti-ict fi2 and Twin 17alls 
Canal Compaily are expected to illcur reaso~lably predicted n~aterial illjury duriilg the 21105 
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ini:~tioll srascrn. Ti-it p ~ ~ ~ i ~ i c ~ r i i  sho11:t~r in the \2.3121. S L I ~ ~ ~ I ?  il\,aililhl~. i l l  ?Oil5 1c) rhe ?LII?I~CRI~ 

Falls Rese~voir Disrric~ $2 is l3;2(iO acre-feet. n~~cl ills predic~ed material iiiji~ri-s t c ~  ths 
~Qiierican Fails F.eser\,oir District #? rind ihr Twin F:ills Canal Conipan~ arc h4,liIO acre-rtel 
ancl 5.lCIO aci-r-fett. respec~i\,ely, 

4. Because therr may or may no1 be actual sh0rtagC~ in the a1ali.r s~~l?plies a~ailalde 
to the individual melnbers of the Surface \Vatel- Coalition, and because IGW.4 is pro\!iding 
replacenlent water in lieu of cu~~nilmeiit. tile Director shcluld hold the iiliniinum anloullt of 
replacenlent water required for 3005 in the ibnli of storage \v~tei- provided by IGW.4 to bs 

- mes, as allocated hy the Director a111o11g the nielllbers of the Coalition to offset actual shortd, 
necessary, or to offset shortaoes in c8n.y-over storage held by individual menlbers of the Surface 
Nratex Coalitioii at the end of3005. as detenllined by tlle Director to be reasonabl), needed. 

5 illthough water supply coilditions for 2005 have impro~ed, as reflected by the 
actual preliininary storage water allocations for individual members of \he Surface Water 
Coalition compared with the storage water allocatioils predicted in the h/Iay 7 Order, the 
rniilllnum ainount of replaceineilt water required for 3005 should remain at 77,700 acre-feet, 
given that the National Weather Service forecasts seasonal above nornlal tenlperatures aid helolv 
average precipitation for the months of August, September, and October. 

6. Because there niay or may not be ach~ai shortages in the anlounts of carry-over 
storage determined by the Direcior to be reasonably needed for the individual members of the 
Surface Water Coalitioll at the end of the 3005 irrigation season, ancl because IGVt7A is providing 
replacement water in lieu of curtailment, the Director should wait until after the 3005 irrigation 
season to determine the amount of additional replacement water required to be provided by 
IGWA beyond 27,700 acre-feet that is necessary to mitigate for material in j~uy determined by 
the Director in 2005. 

Supplemeutal Ort ier  A~ncodiug  Replacement W:lterRequil-ements - {'age 9 



Based upo~? and consistent witil the foreguing. IT IS I-1ET;EE'I' OP\DEPED that: 

1. The miilimun-I amounl of replacelile~it water lo he provided b), li3'd7PL for 
miligation in 1005  remains 27.70(1 acre-feet. 

1 
-, The n~i~lillzunl amount ofreplacement water required is to he pro\!icled from 

natural flow aid storage water leased by I G K A  or storage water obtained t l ~ o u g h  exchange in 
2005. The mi~limu~il amo~u~i  of 27,7011 acrt-feet of llatural flow and storage water is to be 
assigned by 1GW4 to the Director ibr allocation 1)). the Dircctol- among tile menlbers of ilie 
Surface U1ater Coalition to offset actual s h o ~ l a ~ e s  ill the water supplies a~!ailable to the 
individual members of the Coalition, as necessary, or to offset shortages in carry-o11er storage 
held by individual members of the Coalition at the end of 2005, as detenllined by tile Disec~or to 
be reasonably needed. 

3. The Director will wait until after the 7005 irrigation season to detennu~e the 
mount  of additional replacement water required to be provided by IGV17.il that is necessary lo 
mitigate for material injury determined by the Director in 1005 beyond the lllininlum amount of 
17,700 acre-feet and the anlounts provided through other appro\ied actions of IGVJ.4. 

DATED this -- 21nA day of July, 3005 

., 
Director 



d 1 I-IEICCBY CERTIFY that 011 this a ilai, 01 1~11). IliUS. tlie aL>o\'r am1 fui-egoin;. \;.as 
sel-vrd h! the me~hod ii~dicated be lo^?^. and add~esrecl lo the ic~llo\ving: 

TOM TLKOOSI-I 
4II;OOSH L4W OFFICES 
PO 60): 32  
GO(1DING ID S3330 
(208) 934-SS73 
alo~G~c;~bleons.net . 

1'. I S N T  FLETCI-IER 
FLETCHER LAW OFFICE 
PO BOX 248 
BURLEI' ID 8331 S-0248 
(208) 878-2548 
\3~1cEia,lllllt. ore 

(X 1 U.S h/laiI: l'ostqr PI-epaid 
i J Facsii~lile 
( x i  E-mail 

(x:) U.S. hhil ,  P o s t a ~ e  Prepaid 
( ) Facsimile 
(r.) E-mail 

ROGER D. LING (x)  L1.S. Ailail, Postage Prepaid 
LING ROBINSON ( ) Facsimile 
PO BOX 346 (x) E-mail 
RUPERT ID S3350-0396 
(308) 436-6804 
l~li.Ia~viZ~,~mt.org 

JOHN ROSHOLT (x) U.S. Mail, Postage Prepaid 
T U V I S  THOMPSON ( ) Facsimile 
BARKER ROSHOLT (x) E-mail 
113 MAIN AVE WEST STE 303 
TWIN FALLS ID 83301-6167 
(208) 735-2444 
jar~idal~ov!ate~~s.com 
tltE~,idahowaters.com 

JOHN SIMPSON 
BARKER ROSHOLT 
PO BOX 2139 
BOISE ID 83701-2139 
(20s) 314-6031 
jl~sirl!idaho\vaters.com 

(x) U.S. Mail, Postage Prepaid 
( ) Facsiinile 
jx) E-mail 
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1EFFlXl C. FEr:£'iEU.%I' 
IdICkl.4EL C. CPLiih,iER 
GIT:E!9S PUKSLEY LLP 
PCI UO>: 272[1 
BOISE ID S37irl-1710 
(306) 3:s-1300 
cJ~ii~~7i\;e11sliursle\~.co1il 
~~~cciC!~i \ . sns~>ui . s le \ , . cn~i~  

SCLOTT C.U?PI;ELL 
h4OFFATT TMOR/l4S 
PO BOX S39 
BOISE ID 83701 
(?US) 385-5384 
slciil~moffitl.cc,m 

KXTI-ILEEN C . M  
OFFICE OF THE FIELD SOLICITOR 
550 1 1  FORT STFEET h4SC 020 
BOISE ID 83724 
( X I S )  334-1378 

hL4TT HOWPAD 
US BLJREilU OF FECLAM,4TION 
1 150 N CURTIS ROAD 
BOISE ID 83706-1234 
(208) 278-5005 
mhonrard ~Zon.usbl-. zov 

RON CARLSON 
LEWIS ROUNDS 
I D r n  
900 N SKYLET! DR 
IDAHO FALLS ID 63402-6105 
(208) 525-7177 
ro~~,carlson(Zii.id\~~r.idaI~o.no\~ 
lewis.ro~~nds~,id\?'r.iddio.~ov 

ALLEN M E N T T  
CINDY YENTER 
IDWR 
1341 FILLMORE ST STE 200 
TWIN FALLS ID 83301-3032 
(208) 736-3037 
allei~.men-ittiii!id~v~-~idnl~o~eov - 
ci~~dv.~.ents~~fijirlwi..idaho.,~o\~ -- 

I:; K7.S Alr~il: Pusrage Prrl-iaid 

( i Facsimile 
(>:I  E-lixiiI 

(x) l!.S. Mail; I'osmgr Prepaid 
( ) Facsi~~lile 
(:XI E-mail 

(x) U.S. Mail, I'ostage Prepaid 
( ) Facsiillile 
( j E-mail 

[x) U S h4ail: Postage Prepaid 
( ) Facsllnile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsill-~ile 
(x) E-mail 



IllSEPI-INE IJEEhiL.I!< 
E;EEIvl?ld k 4 S SC) C 
4ili1 L\' SEFFEILSOK 
BOlSE ID 83701 
1 2 0 8 )  331-0954 
j~.hsr1iln11ili~l~e~'117a111a\+ .corn 

hllICI-1.GL GILh4OE 
ATTORNEY GENEPL41L7S OFFCICE 
PO EOX 83730 
HOlSE ID S3720-0010 
(708) 335-3830 
mil:e.oiI~iio~-eiii:ai..idahn.oo~: 

TEmY UHLING 
m SI~IPLOT co 
995 lvL4iN STFEET 
BOISE ID 83702 
hlldineiiiisi~~~~~lot. Co111 

S . M - I  ICLAI-IN 
V\C-IITE J.kNKOUJSKI 
511 1 6 ~  ST STE 500 
DENVER CO 80202 
saralk;Z!\?,lute-i a~lkoa~slii .coin 

J,4hES TUC1;EK 
IDAHO POI 'ER  CO 
1221 W IDAf-10 ST 
BOISE ID 83702 
jamestucl<er[ii,idahop~~<~er con] 

JAMES LOCHHEAD 
ADAM DEVOE 
BROWNSTEIN NYATT 
310 17" ST 22ND FLOOR 
DENVER CO SO202 

co~ll 
adevoeGiiibhE-la~\~.corn 

(\:I L1.S I\I:til. Pos::~zc. I'l-spaid 

I ) Facsiiilils 
(,:I E-mail 

(>:I u.3. Mail. Posti~ge Prepaid 
( . )Facsimile 
(,>: ) E-mail 

(rj 1J.S. hdail, Postage Prepaid 
( ) Facsinlile 
(x) E-mail 

(x) 1J.S. Mail, Postage Prepaid 
( )Facsimile 
(x) E - I I I ~ ~ ~  

(x) U S. htIail, Postage Prepald 
( ) Facsilllile 
(x) E-mail 

(x) U.S. Mail, I'oslage Prepaid 
( ) Facsimile 
(x) E-mail 

Ida170 De1,artment of Ik'ater Resources 


