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- IN“FHE DISTRICT COURT-FOR-THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

caseno: (1. JhAS-dIl

COMPLAINT AND PETITION FOR WRIT OF
MANDATE

CLEAR LAKES TROUT
COMPANY, INC,,

Petitioner/Plaintiff,
VS,

KARL ] DREHER, in his official
capacity as Director of the Idaho
Department of Water Resources,
and the IDAHO DEPARTMENT
OF WATER RESOURCES,

Respondents/Defendants.

\—/\-/\—/\.—/\—/\-—/\-/\_/\_/\—/\_I\-/\—/V\_/\_/\_/

COME NOW the Petitionet/Plaintiff, Clear LLakes Tiout Company, Inc. (hereinafter referred
to as “Plaintiff”), by and through its undersigned attorneys of record, Ringert Clark Chartered, and

hereby files this Complaint and Petition for Writ of Mandate in the above-entitled Court. Plaintiff
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GENERAL ALLEGATIONS

L
Plaintiff is an Idaho corporation, with its primary facilities and operations located in Gooding

County, Idaho

1I.

_ Defendant Karl . Dreher is a resident of Ada County, Idaho, and is the Director of the

Defendant Idaho Department of Water Resources (“IDWR”).
III.

Defendant IDWR is an administrative agency of the State of Idaho, with its main offices

located at 322 E. Front Street, Boise, Ada County, Idaho.
IV.

Plaintiff owns water rights which entitles it to use water for fish propagation purposes in
Gooding County, Idaho. Plaintiff is the owner of the following water rights: 36-2659 and 36-70604.
True and accurate copies of the partial decrees for the above-mentioned water rights are attached
hereto as Exhibit A.

V.

The water source for Plaintiff’s water rights are springs that are part of the spring complex
commonly known as the “Thousand Springs,” which are supplied by the Eastern Snake River Plain
Aquifer (ESPA) The springs are tributary to the Snake River and are hydrologically interconnected
to the ESPA.

VI

Clear Springs Foods, Inc. (“Foods™) owns and operates a trout production facility jocated
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immediately adjacent to Clear Lakes’ primary facilities in Gooding County, Idaho. Foods owns
water right number 36-2708 that entitles it to use water for fish propagation purposes. Water right
numbet 36-2708 is diverted from the same spring source as Plaintiff’s water rights. A true and
accurate copy of the partial decree for the above-mentioned water right aitached hereto as Exhibit
e
VIL.

The joint spring source of Plaintiff’s and Foods’ water rights is located within Water District
130, said Water District having been created pursuant to Idaho Code § 42-604 on or about February
19, 2002, Water District 130 is presently being administered by the Defendant IDWR through
watermaster, Cindy Yenter.

VIIL

Pursuant to ldaho Code § 42-602, et seq., it is the duty of Defendant Dieher, as Director of
the Defendant IDWR, to direct and control the distribution of water from all natural water sources
within a water district according to the prior appropriation doctrine. Pursuant to Idabo Code § 42-
607, it 1s Defendants” duty through their watermaster to distribute the waters within Water District
130 according to the prior rights of water users within the Water District so that in times of scarcity
of water, the diversion facilities for junior water rights are shut off or otherwise controlled as
necessary to supply water for the prior rights of senior water right holders, including the waler rights
of Plaintiff and Foods.

IX.
Junior groundwater diversions from the ESPA 1educe the quantity of water available {0 both

Plaintiff and Foods from their joint spring source when Plaintiff and Foods need and have the right
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to said waler.
X.

On or about June 7, 2002, Foods made a “call” for deliver"y'dfwa'ter to IDWR. The Director
responded to Foods’ call by instructing the Wateimaster to adjust Plaintiff"s headgate such that the
quantity of water Foods 1eceives from the joint spring source was increased, and the quantity of
water Plaintiff receives from the joint spring source was conespondingly. decreased.. The first
adjustment of Plaintiff's headgate was accomplished on July 5, 2002, and additional adjustments
further decreasing the quantity of water Plaintiff receives from the joint spring source have been and
continue to be made since that time.

XL

As a result of the adjustment of its headgate per Defendants’ instructions, Plaintiff has not
been receiving the quantity of water to which it is entitled under its water right numbeis 36-(02659
and 36-07004 since July 5, 2002. During all or parts of the periods of use for their water rights
(January 1 to December 31), Plaintiff does not receive and has not been receiving, its full entitlement
to water pursuant to its wates rights, depriving it of a sufficient water supply for its fish propagation
facilities, all to the proximate detriment of Plaintiff

XIL

On or about May 16, 2003, through a letter from its counsel to Defendant Dieher, Plaintiff
requested that Defendant advise Plaintiff how Defendants would administer Foods™ “call” against
junior water users in Water District 130 A true and accurate copy of Plaintiff’s counsel’s letter to

Defendant Dreher is attached hereto as Exhibit “C ™
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XIIL
On or about May 19, 2005, Defendant Dreher responded to Plaintiff"s request by informing
Plaintiff in writing that Foods® June 7, 2002 “call” would not be administered against any junior
priority water tight holder other than Plaintiff because Foods did not seek the administration of
junior priority ground water rights. A true and accurate copy of Defendant Dreher’s May 19, 2005
correspondence to Plaintiff’s counsel is attached hereto as Exhib *D”

COUNT ONE (WRIT OF MANDATE)

XIV.

Plaintiffs repeat and reallege the allegations set forth in I - X111 of Plaintiff™s Petition for Writ
of Mandate.

XV.

Per his May 19, 2005 letter to Plaintiff’s counsel, Defendant Dreher has failed and refused
to perform his statutory duties to supply the prior water rights of Plaintiff and Foods by
administering Foods™ delivery call against juniot priority ground water users.

XVL

As a direct and proximate result of Defendants’ failure and refusal to administer water rights
according to Defendants’ statutory duties to supply the prior water rights of Plaintiff and Foods
during times of water scarcity, Plaintiff has been damaged, and presently continues to be damaged,
in that it is nnable to use all of its fish propagation facilities, and those fish propagation facilities that
are presently being used have been damaged and continue to be damaged on a daily basis in that
Plaintiff has inadequate water pursuant to its senior water rights. As a direct and proximate result

of Defendants’ failure and refusal to fulfill their statutory duties and responsibilities pursuant to
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Idaho Code § 42-602, ei seq., Plaintiff is being irreparably damaged, and has no plain, adequate nor
speedy remedy at law.
XVIL
Defendants’ failure and refusal to peiform their statutory duties of controlling the

distribution of water within Water District 130 to distribute water to Plaintiff’s and Foods™ prior

rights deprives Plaintiff of the use and enjoyment of its property and is causing Plaintiff irreparable

harm, which damage can only be remedied by an order of this Court compelling Defendants to

perform their statutory duties pursuant to Idaho Code § 42-602, et seq., thereby enabling Plaintiff

to use and enjoy its senior water rights and the property to which those rights are appurtenant.
XVHI.

Defendants’ failure and refusal to distribute water to Foods’ and Plaintiff’s prior rights
violates, interferes with and impairs the constitutionally-protected priorities of Plaintiff’s water
rights, Plaintiff’s constitutional rights to equal protection of the law, and is contrary to the public
policies of this state. If the Defendants’ actions and/or inactions are allowed to stand, the
constitutional rights of other water users of this state will be threatened and diminished.

XIX.

Plaintiff is entitled to issuance of a writ of mandate pursuant to Idaho Code § 7-302 in order
to compel Defendants to perform their duties under Idaho Code §42-602 et seq. to distribute the
waters within Water District 130 to supply Plaintiff’s and Foods’ prior rights,

REQUEST FOR ATTORNEY FEES
XX,

As a direct and proximate result of the Defendants” failure and refusal and continued failure
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and refusal to perfom their statutory duties and their failure and refusal to distribute water during
times of scarcity fo senior water rights holders, including Plaintiff herein, Plaintiff has been required
to employ the services of the law firm of Ringert Clark Chartered, and has also incurred various costs
and will in the future continue to incur various future court costs and attorney fees Therefore, under

1daho law, including, but not limited to Idaho Code §§ 12-117 and 12-121 and the Private Atiorney

_General Doctrine, the Defendants should be required to pay to Plaintiff its 1easonable costs and

attorney fees.

WHEREFORE, Plaintiff prays for the issuance of a writ of mandate and/or order of the court
directed to the Defendants as follows:

(1) awrit and/or order compelling Defendants to distribute water to Plaintiff"s and Foods’
senior water rights as required by Idaho Code § 42-602 et seq ;

(2) an order requiring Defendants to pay to Plaintiff a sum equal to the amount of costs
and attorney fees it has expended to prepare, bring and prosecute this action;
(3)  for such other relief as to the court shall seem just and equitable in the premises.

DATED this 7" day of June, 2005

RINGERT CLARK CHARTERED

By{/ :éﬂ Z, /L,’ L, %‘MA«;A)

Charles L. Honsinger
Attorneys for Petitioner/Plaintiff
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NAME ANU ADDRAESS:

SOURCE:
QUANTITY -
RRICRITY DAYTXE:

POINT OF DIVERSION:

PURFOSE AND
PERIOD OF USE:

PLACE OF UISE:

IN THE DISTRICT COURT OF TEE FIFTH JUDICIAL DISTRICT OF THE
STATS OF IDANG, IN AND POR THR COUNTY OF TWIN FALLS
AMENOED
] PARTIAL BECREX PURSUANT TO
} I.R.C.P. S4{b] FOR 272 APR 22
) FY 1o
) Warer Right 2€-47004 Dj‘srfr‘:;cr ’“‘-‘J," ‘
T r‘ﬂ.‘! ey | VR T-8;<811

CLEAR LAXES TROUT =
1301 VISTA AVENUE
BOISE, ID #3705

SPRINGS TRIBTIARY: CLEAR LAXES

7%.00 CFS

07/21/19587
Tnésn.u.s sezwr'tlS’ {SWSENE} wichin .Ming_...cmgly,,, e e it e
LOT 05 (SESENE)

THIS WATER RIGHT IS DIVERTED THROUGE A SPRING-FED DIVERSION FOOL
KNOMN AS THE "EASTERN POOL, * AND THROUGK PIPES WHICE DIVERT WATER
FROM SPRINGS THAT ARZ TRIBUTARY TG THE EASTERN £OOL, ALL OF WHICH
ARP LOCATED IN A PORTION OF GOVERNMENT LOT S FNOWN AS THE
SHWSESENE AND SESWSENE. TU9S, RI«4E, SECTION 2. A PORTION OF WATER
RIGHT NOQ. 36-2659% IS ALSO DIVERTED THROUGH THE EASTERN FOOL. ALL
WATER DIVERIED IS FROM THE SQURCE IDENTIFIED IN THE SOURCE
ELEMENT OF THIS WAIER RIGHI, LISTED ARBOQVE.

FERIOD OF USE QUANTITIY
¢1-91 TC 12-31 75.00 CFsS

PURPOSE OF USZ
Fisxh Prapagatzion

Wichin Gooding County
Lol 06 (NESE]

Fish PrapagsZion
T095 R14E 502 LOT 35 {SENE)
LOT 08 {NESE}

OTHER PROVISIONS NECESSARY FOR DEFINITION QR ADMINISTRATION OF TAIS WATER RIGRI:

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
HECESSARY FOR THE DEFINI7ZION OF THE RIGHTS QR FOR THE BFFICIENT
ADMINISTRATION OF THE WATER RIGHIS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME RO LATER THAN THE
ENTRY OF A FINAL UNIFIED DBCREE. I1.C. SECTION €2-1412(&}.

RULE 54 {b) CBRIIFICAIE

With respect to the issues detamined by the above judgment or arder, ic is hereby CERTIFIED, in accordance
with fule S4 (8}, I.R.C.P , that the court has determined thar there is nc just reason for delay of tha encry of a
final judgmenc and that che court has and does hereby dirsct that the abova judgment or order shall be a finxl
judgment upon which execution may issue and an sppeal may be taken ax provided by the Idahc Appellate Rules.

SREA PARTIAL DECREE PURSUANT 70 @I .X.C.P. 54{bi

Matar Right 36-0T004

2 g—&-&.r-egi\.c}-—

Roger Burdick
Prasiding Judge of che
Snake River Bagin Adjudication

PACE 1

Pila Mumber: Q0079 Apr-15.-2002



in Re SHBA

Caga No 1957¢

IN THE DISIRICT COURI OF THRE PIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

I 8 C.P. 541{b) POR

Wacear Right 23€-02659 D‘-"'

NAME AND ADDRESS:

SQURCE:
QUANTITY:
PRIORITY DN

POINT OF DIVERSION:

PURPOSE AND
PERICD OF USE:

PLACE OF USE:

CLEAR LAXES TROUT
1301 VISTA AVENUE
BOISE, IR B3705

SPRINGS TRIBUTARY: CLEAR LAKES

100.00 CFS

T3S RILE S03 SESHNE Within Gooding County
LOT 05 {SBSENE)
LOT G5 {SWSEKE)

THIS WATER RIGHT IS DIVERTED THROUGH A COMBIMATION OF TWO
ADJACENT SPRING-FED DIVERSION POOLS: (1) A DIVERSION POOL KNOWN
AS THE *WESTERN POOL®" LOCATED IN THE $ 1/2 SESWNE AND THE 5 1/2
SWSENE, TQ2S, R14E, SECIION Z; AND {2} A DIVERSION POOL KNOWN AS
THE "EASTERN POOL® LOCKTED IN A FORTICN OF GOVERNMENT LOT 5 JNOWN
AS THE SWSESENE AND SESWSENE, T0$S, RI4E, SECTION 2. BOTH POOLS
DIVERT WATER FROM THE COMMON SOQURSE IDENTIFIED IN THE SOURCE
ELEMEKT QF THIS RRIER RIGHT, LISTEDR ABOVE.

PURPQSE QF USHE PERIOD QF USE QUANTITY
Figh Propagaction 01=-01 IO 12-32 10¢.00 CPS

Figh Propagaeion Within Guoding Councy

T3S RI4E Su2 LOT 05 (SENE} LOT 06 (NESE)
LOoT 08 {NESE)

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISIRATION OF THIS WATER RIGHI:

With respect to the issues deCermined hy the above judgment or order,
I.R.C.P.. that the sourt has determined that there is no just reason for delay of the entry of a

with Rule 54 (b},

THIS PARTIAL DECREE 1S SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY POR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICTENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINRT IN TIME NO LATER THAMN THE
ENTRY OF A PIMAL UNIFIBD DECREE. I.C. SECTION 42-1412(&).

RULE 54 {b) CERTIPICATE

ie is hereby C

PARTIAL DECREE PURSUANT 10O 2.,.}2 1oR 22 F’H 4 iz

ERTIFIED, in accordancsa

final judgment and that the court has and does hereby direct that the above judgment or order shall be a fimal
judgment upen which exscution may igsue and an appeal may be caken as provided by che Idaho Appellace Rules.

TR Saale

Roger Burdick
Pregiding Judge of che
Snake River Basgin Adjudica

SREA PARTIAL DECREE PURSUANT TO I.R.€.P. S4i{b}

Wacter Right JE£-02659

File Mumber: GCE7T

tien

PAGE 1
Apr-12-2002
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”
APR 1% 2000
TM THE DISTRICT COURT OF THE FIFTH JURICIAL DISTRICT OF THE
it 5 Wler FlesOURCES STATE OF IDAND, IN AND FOR THE COUNTY DF TWIN FALLS

e a IEI]J"FRfD a’!ﬂiﬁ"?

I Re SREA 3 PARTIAL DECHEE PURSURHT TO o
3 t.R.C.P. S4(b) FOR T AENTA
Cas= Mo. 39578 ¥ GOy
3 Water Right 36-02708 Felil Fano u-’ {oARD
FILED e e
RAME & ADDRESS: CLEAR SPRINGE FOODS INC
THE PROSPECT £Q
PO BOX 712
EUHL ID 83314
SOURCE s » SPRINGS TRIBUTARY: CLEAR LAKES

"SOURCE 15 ALSO KNOWH AS CLEAR SFRINGS.

QUANTITY: 200,00 CFS
154540.0  AFY
PRIORETY DATE: 0972811966
POIRT OF DIVERSION: TOSS RI4E S02 SESUNE Within 000146 County
taT 5 [SWSENE)
NENUSE

HULTIPLE POINTS OF DIVERSION LOCATED 1N TU9S, RI4E, 562,
LOT B (SWSENE), SESWNE, NENWSE.

PURPOSE AND
PERICD OF USE: FURPOSE OF USE PERIOD OF USE QUARNTITY
FISH PROPAGATION a1-0r 12-5 200.00 CFs
144560.0 AFY
PLACE OF USE: FISR PROPAGATION Within GOGDING County
TO9S R14E sO2 NWSE

OTHER PROVIS[OMS RECESSARY FOR DEFINITION DR ADMINISTRATION OF THIS WATER RIGHT:

THIS PARTIAL DECREE 15 SUBJECT YO SUCH CENERAL PROVISIONS
NECESSARY FOR THE ODEFIRITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGMTS A5 MAY BE ULTIMAVELY
DETERMINED BY THE COURT AT A PUINT IN TIME NO LATER THAN THE
EHTRY DF A FINAL UNIFIED DECREE. SELCTION 42-1412(4), IDANO CODE.

RLLE 54(b} CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hsreby CERTIFIED, im accordance
with Aule S4¢bi, I.R.C.P., that the court has determined thet there iz no just remson for cdelay of the entry of 6
final judgment end that the court has snd coes hersby direct that the sbove judgment or erder shatl be a final

Jjudgment upon which sxecution may iesue and an sppeal may be takars/u_ged by the ldsha Aplelato Rules,

BARRY WOOO

Administrative District .iudge
Presiding Juxige of the

Snake River Basin Adjudication

SREA PARTIAL DEEREE PURSUANT TG |.R.L.F. S56(b) PAGE t
water Right 356-D2708 MAR- 132000
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BY FACSIMILE (287-6700) AND MAIL

Karl Dreher, Director

Idaho Department of Water Resources
322 East Front Street

P.0O. Box 83720

Boise, Idaho 83710-0098

Re: IDWR Response to Clear Springs Foods’ (Clear Springs) June 7, 2002 Water
Delivery Call

Dear Mr Dreher:

On March 16, 2005, immediately afier the expiration of the Eastern Snake Plain Aquifer
Mitigation, Recovery and Restoration Agreement for 2004 (ESPA Agreement for 2004), the Water
Master for Water District 130 curtailed Clear Lakes Trout Company’s (Clear Lakes) diversion of
water. Presumably, this was done as IDWR s continuing response to Clear Springs’ June 7, 2002

water delivery call (copy enclosed).

There has been no indication that IDWR or the Water Master has issued any notice or order,
or taken any other action, to curtail any other junior water rights in response to Clear Springs’ water
delivery call since the ESPA Agreement for 2004 expired. Clear Springs’ call is not even listed on
IDWR’s website as one of the “Priority Calls Filed Thus Far ” Why is Clear Springs’ call not listed?

As you know, Clear Lakes’ water rights are senior to a great many ESPA ground water rights
that diminish the spring flows that supply the Clear Springs’ facility as well as the Clear Lakes’
facility. Neither IDWR nor the Water Master can selectively administer Clear Springs” call against
Clear Lakes without first administering more junior water rights. This is the essence of the prior
appropriation doctrine. You recognized this principle during your deposition in the Clear Lakes v.
IDWR district court case (excerpt copy enclosed) You testified that when ground water users no
longer have protection from administration {provided at the time by the Interim Stipulated
Agreements) IDWR would have to curtail them under Clear Springs’ call:

Q. What are you going to do in response to Clear Springs? What are you going
to do when others are not protected, when you have a call. vour admimstering Clear
J.akes right?



Karl Dreher

May 16, 2005
page 2
A That's right.
Q. Your obligation is not to single out one water user to satisfy another?
A. Correct.
Q Yom Obhgatloms to IOOktO a11 ]umor S? e
A. That’s correct.

Q. When the interim agreement ceases to be in effect, if and when that happens,
doesn’t the Department have an obligation to look beyond the one that it has singled
out, to the others, who are subject to curtailment?

A, Yes.
(Karl Dreher Deposition, p 253,In. 17 - p. 254, In. 6.)

Q. Okay. And when the pumpers that have received protection on longer have
it, you're going to have to look at curtailing them under Clear Springs call, just like
vou looked at curtailing Clear Springs [sic]?

A, That is correct.
(Karl Dreher Deposition, p 255, Ins. 12 - 16.)

Having curtailed Clear Lakes and received regnlar measurements of its diversions. IDWR
and the Water Master are well aware of the gross shortage Clear Lakes continues to suffer while
junior water right holders suffer minimal to no damage. The stipulated agreement has expired.
Nevertheless, Clear Lakes - only Clear Lakes - suffers from Clear Springs’ water delivery call.

Please advise me immediately when and how IDWR will administer Clear Springs” call
against other water users in Water District 130 and Water District 120

Sincerely,
———

Daniel V. Steenson

Enclosures
ce: Clear Lakes Trout Company il 1 A
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JUN-J7-2002 FRI 04:20 PH ZAR SPRINGS FOOD 74X NC. 1 5435308 L)

C]:EAR CIEAR SPEINGS FOODS, INC.
SPRING: oo
et SP RINGS '&]ﬁ % gggéé
‘ F‘OO]BQ Yeww Cearsmeinmcom

Fune 7, 2002

Xzrl Dreher

Digester, Department of Water Resources
PO Bax 23720

Boise, Tdaho 83720-0098

Via Fax: 208-327-7868
RE: Water Defivery Call
Dear Director:

Tn response to the Department’s isseance of Water District 130 Watermaster Insructions No. 02-
0!, Clear SpmgsharebyraquﬁsthcﬁsmhmmchEwmngknm 36-02708%. This
rqﬂgmmwmazépgﬁggmﬂﬁggmmmdsnbse@mt
investigation by the watenmasrer,

The lest flow messurements performed jointly by the Ciear Lakes Trout Farm and Clear Springs
persormnel tecorded on April 16, 2002 indicate that the iotal fow formn the common soures
available to water rights 36-02630, 36-02708, 36-07004 and 36-02713 was 330 cfs ¢ that tme.
The present adusisble weir setting is delivering approximately 173 cfs to Clesr Springs. This
gquantity does not satisfy Clear Springs’ 36-02708 right of 200 cfs. Clewr Springs can and will
puttheaddimﬂmmbmﬁmaluseupmdcﬁvay Documented measuraments are
available for review and Clear Springs is mmediatzly availabie to answer amy questions
regarding sither measutrements or operations at the Clear Springs facility,

Additionally, Clesr Springs would weicome the opportunity to discuss with the watsrmaster the
schedule for fow documarnration and dismitution of water in question.  If you have any fisther
questions, please do not hesitate !o call and thank you for your attention 10 this maner.

Sinceraly,
Larry W. Co
Pregdent o]

e Cindy Yenter
Water District 130 Warsrmaster

LA\ e DWE Witer Zall 360702 e



IN THE DISTRICT COURT CF THE FIFTH JUDICIZL DISTRICT COF

- THE STATE QF IDARHO, IN AND FOR THE COUNTY OF GOODING

CLEAR LAKES TROUT CCMPANY, INC.,

VS

TIDAHO DEPARTMENT OF WATER

Plaintiff,

VOLUME IT

Director of the Idaho Department
of Water Resources; and CINDY
YENTER, Watermaster for Water

)

)

)

)

)

))

RESCURCES; KARL J. DREHER, )
)

§

" District 130, )
)

)

)

Defendants.

DEPOSITION OF KARL J. DREHER

NCVEMBER 1, 2002
BOISE, IDAHO

BURNHAM HABEL ‘@ ASSOCIATES INC

Certified Shorthand Reporters

Reporicd Ba

[ - . . -—-
Post Oflice Box 835 Pztricia M. Elaska




DEPOSITION OF KARL J. DREHER
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Q.  Exptzin the gifference?

k. When there's & single place of use, the issue
isy ie water being ysed within that placte of use  The
iesye fan't whether .- in & parmissible plaze of use
typically water can only be used onog part -

8. Exactty.

A oo the facility.

& Sure,

A, And that's what's different here,

0,  Okay. But it sounds to me like, it sounds to
fe that by extension of your thinking with regerd fo Clear
Lakes and {lear Sorings, junior makes 2 call against &

- seior -irrigator, he's got ten inches «-

A, Junior makes & call against a .-

8. Junior makes z call for water. Ang the
situation is similar to this one where you can get that
junior pore water by changing the way a senior diverts
water from two point of diversion; okay?

£ Ub-hh,

§.  And in so doing, the irrigator that has 20
acres, and irrigates .- has historically irrigated ten of
those within a permissible place of use, so that another
ten s still within the place of uwse, you can say to {hat
irrigator we're going to change the way you divert water.
Stop irrigating those ten acres and irrigate another ten.

250
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part af your place of use, suthorized under the right, is
no fonger avsiledie to you ang thai you have to let that
5577 oF the invesiment 6 your compaby go.

How 15 that difierent tham the effect that you
just gescribes af such & de¢ision on an irrigster,

. Under -~ in'the situation with the irrigator
use, That's not the situation here, Water is being
diverted, 100 cfs, to the fish facility and it's being
utilized to raise fish,

B You're aware, aren't you, that Clesr Lakes had
{0 move ang sell tens of thousands of fish in response to
JOUP sgtiaRt e

B, You know, I know they hed to move 2 lof of
fish, I don't know what they had to do, to do it. I mean,
it wes certainly not -~ this was not an outcome drivan
decision, It was an application of the facts and the law.

8. Okay. Now, when this interim sgreement
expires, as it will 3t the end of next year or theresbouts?

A, VYes,
8. Two year term?
Ao Yes,

§.  How will the Degartment administer Clear
Springs cail with respect {o amy ground water pumpers whe
no Longer have protection under the interim agresment?

252
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4. It's not the same situation.

§.  The difference is what!

k. The difference 15 that the .- under the
permissible place of use, the irrigator can only irrigaie a
portion.

.  What difference does that make?

A Well, it makes quite a bit of difference.

& How so?

A well, it would be & little difficutt for sn
irrigator that had -- wes irrigsting under his water right,
he's planned crops on 20 zcres, however many acres you Rave
to have in your snalogy. It would be a [ittle difficult in
July, to say; ok, I've got to replant ay crops and irrigate
on & diffareat 20,

. And how 15 that different than what you did
the {lear Lakes here?

A, It's different in that Clear Lakes does not
have such & permissible place of use. They have & place of
Uss, And water can De used bensficially anywnerz within
that placs of use,

R, But you are, just as the analogy, calling the
analogy, just 83 ¥ith ine irripator, you'r2 saying to Clear
Lakes mid July, coincidently, let those raceways go. Stop
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A How will the Department admimister {lesr
Springs catl?

£ Yes.

k. Clear Springs call will expire at the time, if
spring fulls return o 373 cfs, I quess the call would
expire at that point.

0, tet's say thet dossn't heppen. Is the
bepartment going to take action against other jumiors
similar, just as it hes taken aciion against [lear Lakes?

A What .- essuming the stipulated agresments
expire and there's no other replacement stipulated
agreement, o other in-kind, in-place, in-time, mitigation
then the remedy availabie to Clear Lakes s for them to
nake & delivery call.

Q. You're, again, you're answering questions I's
net asking.

What are you going to do in response to (lear
Springs? What are you going to do when others are not
protected, when you have a call, your administering (lear
Lakes right,

A, That' right.

&, Your sbligation is not to single out one water
user to satisty snoiher?




DEPOSITION OF KARL J.

DREHER

L

£an you took 3t Tirst the certiticate of

wiie

t3 the June 8“1 Leiter m"fu g cartificate of service

! A. That's cerract, :
|2 8, When the interim aoreement ¢zzses o be in 2 service attzched to the June 1Bth letter in Sxhipit 38 and
3 effect, if and when that happens, doesn't the Depariment 3 tell me tha status of sseh of thess diversions at this
& have sn opligation to look beyond ihe ome thet it hes £ tipe?
5 singled aut, to the others, who are subject to curtailment? 5 A, lean't 1'd have 10 90 check with the water
4 Ao Yes. 6 gistridbution section to see wnat the situztion is,
7 R, assume that will hanoen when the interin 7 Q. boes zhe Dapartment have Snformerion as to
8 agreement .- if and when the agreement expires if there is § which of these, which of these have joined a ground water
9 not sufficient flow; correct? 9 district?
10 h, Well, I'd have to go back and look at the, 16 A Yes, we do
" what the specifically was in Clear Springs delivery crall. 1 . And you just have $o check your files to see?
12 And a¢ that point we might, as a condition of administering |12 k. Correct.
13 the cail, they might have to amend their call so that it 313 & Okay. Is your understanding that all of these
16 was against junior priority rights. % hsve ioined the ground water district, or some may have and
15 Q. You catl for distribution of water and they 15 some nay not have?
16 didn’t say take vater avay from some? ! A I believe that some of these rignts were not
W k. Ko, But thar's yhat I would have to go back 17 being used at the point in time. So, I mean, there's
18 and Look and see what the cail says, 18 nothing to curtail. They weren't being used.
19 .  Let me ask you, does it make 2 difference? 19 8. And is Cindy checking these water rights on 2
2 A~ Sure. Because the call may be narrowly 20 frequent basis to make sure that they're not being used.
21 constructed within the context that these stipulated 21 Those that are not protected by --
2 agreements were in place. 2 A She's checked each one of these rights. How
a3 . Do you nean that the interim agreements are no |23 often she's checked them I couldn't tel! you today,
2h  longer in place, this is the assumption we're making, It's |24 &  And we will follov up on this informatiom,
25 very Likely to happen in the future. 25 But if, for example, Harry and Flora Bokma, if I'm saying
254 256
1 The ¢ail - your administering water pursuant T that correctly, probably not, haven't joined the ground
2 tothe call. Are you telling me that the .- that the water | 2 water district, but are pumping weter today. Then pursuant
3 right owner naking the call has the, has the discretion to 3 to Llear Springs call, and your order ¢reating the ground
& decide which water rights are going fo be turtsiled? & water - the Nater District 130, you nesd oo out and
5 A 0f course not. 3 curtail these folks, don't you?
8 & That's up to you; 18 it nof? 6 A Cor'ect
7 A Weli, it's not up to me, it's up to what the 7 & ¢ is there, do you know if Cindy's checking
§ priorities are of the rights involved, and where we can 8 on a weskly basis, or & nonthly basis as to these other
§ cetermine the rights are causing njury. 9 water rights?
1t Q. You meke the decision; don't you? 0 A, T don't,
H k. That's correct, 1 R, STEZNSON: Off the record.
1 8.  Okay. And when the pumpers that have received |12 (Brief recess.)
13 protection no longer have it, you're going to have to look {13 BY MR. STECHSOM:
14 gt curtailing then unger Clear Springs call, just like you {1 8 Now, in your watersaster, in the memorandun
15 {ooked at curtailing Clear Springs? 5 that accompanied your watarmaster instructions in Sxnidit
14 L, Thet iz correct, 1 1L, at page ten, the end of (e seronc paragraph, second o
17 & Okay, Mow, with regard to those fune %8th and | 17 the lest sentence says, quote; i1 expensas are incurred by
18 June 20h Lecters that you sent out to pumpers, And this I |18 Clear Lakes in diverting water from the eastern pool under
19 think is Fxhibit No. 38, And attached to thet iz & List of |19 the senior right 36-02639, net the iunior right 36.07004,
20 several .- in certificates of sarvice atiached to the 20 then under Parker Clear Springs may De responsible for
i Letter, &1 those costs, close quote.
2 Ao Gkay. 2 boes the Department administar this issue if
3 Q. And thers's 3 certificate of service atfached 23 Clear Springs, Clear Lakes can snow that it has incurred
24 76 such costs, does Clear Lakes submit them to the Desariment
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Boise, ID 83701

VIA FACIMILE TO (208) 342-4657 AND FIRST CLASS MAIL

Re: Response to Clear Springs Foods’ (Clear Springs) Water Delivery Call of June 7. 2002

Dear Mr. Steenson:

This letter is in response to your letter dated May 16, 2005, inquiring why the Idaho
Department of Water Resources (“Department”) has not listed the water delivery call made by
Clear Springs on June 7, 2002, on the Department’s website under “Priority Calls Filed Thus
Far” You also ask when and how the Department will begin administering Clear Springs’ call
against holders of junior priority water rights other than vour client, Clear Lakes Trout Company
(*“Clear Lakes™) in Water District No. 130 and Water District No. 120

The water delivery call made by Clear Springs on June 7, 2002, sought watermaster
administration of the surface water rights of Clear Lakes and Clear Springs to divert water from a
common water source decreed as springs tributary to Clear Lakes. The Clear Springs delivery
call does not constitute a delivery call under the Department’s Conjunctive Management Rules
because it does not seek the administration of junior priority ground water rights for the benefit
of Clear Springs’ semior priority surface water rights. Rules 40 and 42 of the Conjunctive
Management Rules govern responses to calls for water delivery made by the holders of senijor
priority surface or ground water rights against the holders of junior priority ground water rights
from areas having a common ground water supply in an organized water district. IDAPA
37.03 11.040--042. '

Because of the added complexities in administering rights to the use of ground water, or
conjunctively administering rights to the use of water from interconnected surface and ground
water sources, as compared to administering multiple rights to the use of water from a surface
water source, the Conjunctive Management Rules require the satisfaction of certain procedural
and substantive steps not normally associated with the administration of water rights solely
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Danie] V. Steenson
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call against all junior priority ground water rights within the interconnected Eastern Snake River
Plain Aquifer (ESPA). Those senior priotity surface water right holders desiring to make such a
water delivery call pursuant to the Conjunctive Management Rules are entitled, but not required,
to do so.

~ Clear Springs has not yet elected to make a water delivery call associated with its fish
propaganon facilities at Clear Springs against juinior priority ground water rights diverting from -
the ESPA. Clear Springs has recently made water delivery calls under water rights held for its
Snake River Farm and Crystal Springs Farm against the holders of junior priority ground water
rights from the ESPA. These calls are pending action before me.

Your letter quotes statements from my deposition of November 1, 2002, which appear to
be contrary to the position described above. Your letter, however, does not cite the prefatory
discussion contained in the deposition which precedes the discussion of how the Department
would treat the Clear Springs delivery call once the Interim Stipulated Agreement precluding
delivery calls against the ground water users had expired. In that prefatory discussion, I stated
that when the Interim Agreement expired, “I’d have to go back and look at ... what ...
specifically was in [the] Clear Springs delivery call. And at that point we might, as a condition
of administering the call, they might have to amend their call so that it was against junior priority
[ground water] rights.”

The Clear Springs delivery call of June 7, 2002, is not against junior priotity ground
water rights, and Clear Springs has not amended its delivery call. The Department will therefore
not treat the delivery call as a call against junior priority ground water rights from the ESPA.

Director

c: John K. Simpson, Esq.



