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. CHAPTER 1II : v
IDAHO GROUNDWATER LAW

The discussion below focuses’upon\two issues: 1) How are
rights to use‘groundwater1acquired? 2)}What‘1egal constraints
limit the exercise of groundwater rights?

Lay readers of the following analysis should be cautioned
not to attempt to solve individual problems on the basis of
the principles discussed herein. Since slight changes in fact
situations may require a material variance in the 1egal_resu1t,
the advice of_an~attorney should be sought regarding.particular

fact situatidns,

Acquisition of Groundwater Rights

‘water and applying it to beneficial use.

Idaho has had a comprehensive Groundwater Actvsince 1951.

That Act as current1y améndéd is the‘major source of modern

groundwater law in the state.l™ The Act declares that rights

2

to groundwater "may be acquired only by appropriation,"” and -

this applies toi”all water under the ground whatever may be the
geological structure in Whiéh”if is standing or moving,”3
Thus; the ACf makes no distiﬁbtién between categoriestf ground-
water; All groundwater is subject to the appropriation doc-
trine, according to which a water right is acquired by diverting
4

The Idaho Department of Water Resoﬁrcess”supervises the
acquisitibn of groundwater.rights by administering'a'permit

system undérlwhich.a'person intending to appropriate'water-

*Footnotes for this chapter are presented at the end of the chapter.




12

app11es for a permlt prlor to commen01ng work on h1s d1vers1on

and distribution fac111t~1es,6 Idaho S permlt system, which

appiies both to groundwater»and surface water appropriations,
predates the Groundwater Act and traces aiisthe way back to
19037, Not‘surprisingly, the permit system haS‘changed’in
detail over the years; .Theicurrent‘statute authorizes the
Department to denj\a permit application,jOr grant it for a
lesser quantity of‘Water'than requested} under the'foiloWing
“»conditions:~ E o

"'where [the] proposed use is such that it will reduce
the quantity of water under existing water rights, or
that the water supply itself if insufficient for the-
. purpose for which it is sought to be appropriated,. or

-~where it appears to the satisfaction of the department
that such application is not made in- good falth

made for delay or speculative purposes, or that the ap-
plicant has not sufficient financial resources W1th8

- which to complete the Work involved thereln L

If the holder of a permlt shows the Department that he. has
d1verted water and applled it to benef1c1a1 use 1n accordance

.4w1th-h;s permlt,;he is entltled“to a llcense from the Depart--

‘ment which is prima facie evidence of a water rightog

-:In additionbto the,generalipermit statutes applicable to
‘both.surface‘streams and,ground water; there are~specia1 pro-
‘kvisions in_the Groundwater Act'governing water permits° The

Act introduces the'concept of the critical groundwater areas.
A critical groundwater area is: M

"any ground water basin, or designated part thereof,
not having sufficient ground water to provide a rea-
sonably safe supply for irrigation of cultivated lands,
or other uses in the basin at the then current rates
of withdrawal, ‘or rates of,wlthdrawal prOJected by
-consideration of valid and outstanding applications
and permits, as may be determined and designated,

from time to time, by the’ state reclamation engineer
[Dlrector of the Department of Water Resources]."10

i

s
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If an applicatidn is filed for‘a.permit to apprqpriate water
within a groundwater area which has been designateg as crit-
ical and if the Director of the Department of Water Resources -
has reason to-believe that fhere»is insufficientlwater,avail—
able subject to,appropriation atftheilocatién ofithe prosted
. well, he may forthwith deny.the'applicatiqqoll
,Prior.fo 1963, the permit proéeduxelwas nqt mandatory for
 groundWater°v_An appropriatign of groundwater could be estab-
liShed simply by diverting water.from“the groundwand app}ying
it to beneficial use,_without first obtaining a perxr}itel2 An
appropriation established in-  this manner is as valid as one
established pursuant to a permit, although the permit procedure
traditionaliy hés'offéréd“f§0'advantageso17Firéf5lasiighﬁ acquired
without a permit dates from the time watef’wagffiréf‘applied
tbbbenéficialvuse;.Whiiq'dﬂé”écdﬁired puréuant:to a'péfmit re-
1été§<béckbtb énd‘détés fr6m the time of abplicatidh'forvthe
'péfmit;13 Sécond,’a pérmif:ho1dér who proceeds to obtain a
license from the Departmept has prima facie evidence of pridfity
datévandbquaﬁtity.of Waier apprOpriatedol4' Receﬁtli,‘the legis-
lature has added a third ad?antage,‘at“léést forvgroundwater
areés‘incdrpofated into wa%ep»districts; ’A'Statute was_ enacted
providinglfhat ainOnpefmit right;whiéh‘ﬁésrnéﬁer been recognized
iﬁ;an_adjudiéation shail be?ffeated, er/thepofpose‘Qf distrib-
ufing watéf'during time of‘ééaréity,'és'inferiof tQ gﬁy,adjudi—
cafed}permit,qr licensed right within the Wateradistr;cto¥5

In 1963 the Groundwafer,Act Was,amended,tQ_mgke=@heapermit
procedure mandatory. for groundwater appropriationg,%6;and_fiye

years later the mandatory system was sustained against consitutional
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challenge by'the;Idaho-Supreme Court;17h Since 1963, one divert-
ing water‘and~appIYing it to beneficial use without a permit
"'acquires;novright?under“the‘mandatory permit system.'® ‘Several
 classes of wellsuare;exemptedifrom the requirement of a permit,

however. These are 1) wells for‘domest'ic‘purposes,l,9 2) wells

- for drainage purposes,zofand‘B)Twellsbof'ownersﬁof‘irrigation
’~ﬂworksJWhichkweliS‘areg”for”the sole purpose°of'reCOvering ground-
nwater resultlng from 1rr1gat10n under such 1rr1gat10n works for

further use on’ or dralnage of lands to which the establlshed

water-rlghts ofythe_part;es,constructlng the_Wellsbare'appurtenant
o1 , ‘ L _
" .

’ Legal»Constraints on‘Exercise of Groundwater Rights

‘Introductlon‘

Sectlon 237a(g) of the Idaho Groundwater Act empowers the
'Dlrector of the Department of Water Resources to superv1se and
- .control the exer01se of groundwater rlghts It goes;on to‘pro—
v1de

”[I]n‘the exercise of his power he may by summary order,
prohibit or limit the withdrawal of water from any well:
,durlng any perlod that he determlnes that water to fill.
any water right in said well ‘is not there available
- Water in a well shall not be deemed available to fill
water right therein if withdrawal therefrom ‘of the amount
‘called for by such right would affect contrary to the-
declared policy of’ ‘this act, the present or future use
of any prior surface or ground water right or result in the
withdrawing of “the ground ‘water supply at a rate beyond

- the reasonably antlclpated average rate of future natural
recharge " . ,

Th1s statute 1s the most bas1c source of authorlty in- the Act
‘4for controlllng the adverse effects which the operatlon of a
“well can have It 11sts two grounds for shuttlng down an ex-

1st1ng well partly or completely,‘w1th1n the framework of the

m
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appropriation doctrine. The first is when a junior well affects
a senior right contrary to the declared policy .of the Act. ' The
second is when withdrawals  from an: aquifer eXceed the reason-

- ably anticipated average natural recharge.

The initial part of the above quotation from section 237a(g)
states that the Director of the Department of Water Resources
"may'" shut down. a well if-there is not water available to fill
any water right in the well, i.e., when either of the.two grounds
mentioned exists. A later provision of section 237a(g), not
quoted above, says that the Director "shall, upon determining
fhat there is not sufficient water in a well to:.fill a particular
ground water  right therein by order, limit, or.prohibit further ;
withdrawals of water under such right as herinabone proVidedﬁ.."

- (Emphasis. added.) The.Idaho court recently held, in Baker v. Ore-
22

" Idaho Food, Inc. that well closure is mandatory when the sec-

ond of the two grounds stated in the statute is:present, i.e.,
when withdrawals from an ' aquifer exceed the reasonably anticipated
average natural recharge. There seems to be no basis for taking

a different approach under the statute regarding the first of

¢
"the two grounds. Thus, the workK ''may" near the beginning of the
laSt quotation from section 42-237a(g) should be read as ”shall.”23

The Average Natural Recharge Clause

As noted above, one clause of sectlon 237a(g) empowers the
Director of the Department of Water Resources to close a Well
when its operatlon Would ”result in the w1thdraw1ng the ground-

water supply at a rate beyond the reasonably antlclpated average

rate of future natural recharge.” In the Ore- Ida Foods case,
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the Idaho. court held that this clause forbids the mining of an

aquirer ‘The=court‘defined ”mining"' s "perennially withdrawing
groundwater at rates beyond the. recharge rate. 24 The~court's
deflnltlon of "mining'" was taken from-a- w1dely cited artlcle on
.lgroundwater m1n1ng25 and 1s:1nvaccordfw1th‘standard-usage of the
-term to refer to permanentvdepletiOn/of:stored.groundwateriby'
withdrawals in exceSs of long term-mean’annual water supplyﬁto
'~ the basin.Z?® A |
\Theicomponentvparts of the'average natural.rechargebclause
of sectiOnv42—237a(g)‘bear close scrutiny. .Therclause prohibits
nthefwithdrawingbthe groundWater supply at a rate beyond the
reasonahly;anticipated ayeragehrate of future natural recharge."

The;statutevdoesfnot define the word "withdrawingﬁ, If total

discharge from an aquifer{ including both l),natural discharge

L)

by_evaporation,’transpiration,<and seepage into'streams,.lakes
or,adjacentdgroundwater'systems and 2) artificial discharge through
wells,vexceeds.total recharge, then water in storage is depleted
“and groundwater levels»will drop. Since perennlal overdraft of

- this nature would seem to v1olate ‘the ant1—m1n1ng holdlng of the

» Ore—Ida Foods case, the word ”w1thdraw1ng” 1n the statute should

'gbe»construed tOfinclude both natural and’artificial-diScharge°

ThlS is so even though in ordlnary language we mlght not speak
_‘of natural dlscharge from an aqulfer as constltutlng the w1thdrawal
‘of water If the word ”w1thdraw1ng” in the statute were inter-
.preted as referr1ng only to art1f101al dlscharge through wells

. and such w1thdrawals were allowed in a volume equal to total re-

»

charge, 1t is almost 1nev1table that total dlscharge from the

‘aquifer i.e., the sum of art1f1c1al dlscharge and natural dlscharge 3
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would exceed total recharge and there would be ‘a perennial over-
draft. In other words, there would be mining. It is puzzling,

therefore, that the decision in the Ore-Ida Foods case affirmed

a trial court order which seems to allow artificial withdrawals

alone to equal total recharge. This does not square with the

court's statement in the Same‘caseﬁtha;pﬁgyie'ndw'Qng;ﬁhaﬁdeahoFs

Groundwater Act forbids 'mining' of an aquifer,'
Does it neCessarily'fdllow that every“perﬁaneht'depletidn
of stored groundwater should run afoul of the no mining policy

of the Ore-lda Foods case? When the extraction of groundwater

by wells is‘éommenCed, total discharge may for a time exééed‘

 total recharge. Then later the resulting decline in water level
may'either’increaSe reéhargeior; more likely, decrease natural
diséharge'to theipéint that total discharge and totalvrecharge
come into balance and produce a new stable,'but lower,VWater
level. (ThiS’process will be described mOre.fullf'by the quo--
‘tation in the next paragraph.)' It is pdssible,,then;'for a peribd
of storage'deplétidh_to bé‘followed by an equilibrium condition
between tot51 discharge,and total recharge,even though[artificial
27

discharge does not decrease.”’ If an overdraft situation is
‘anticipated to be only temporary for this reason, arguaﬁiyAit“would

not constitute minihg in the sense denounced in the?Ore—Ida Foods

case, i.e.J‘perenniai overdraft,,even‘though the'temporary con-

'dition is expected to continue for several years or longer. In

the Ore-Ida Fgods'case~there was no evidence that the overdraft
would correct‘itsélf through an increase in recharge or a de-

crease in naturalvdischarge; closure of some,wells was the only
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Way to stop annual overdrafts kThus the'court;did7not neceS—
vsarlly have in mlnd durlng 1ts d1scuss1on the k1nd of dlsequll—
:glpr;um ,Just.hyp_otheslzed,f ‘ |

Even if such'a temporary overdraft,'with_permanent,but care-
fully llmlted depletlon of storage, it is not necessarily pro—

.hibited by the Ore- Ida Foods case, there is need to con81der

whether it is proh;blted by the underlylng statutory language.
i.e. the:aVerage natural recharge clause of section 237a(g)

The clause;itself does‘notdfurtherhdefine the?proscription a;
,gainst‘withdrawals in'e3cess of recharge;_but an earlier part
,of the.same_statute declaresva policyr"to conserve . ,‘. groundf
_ water-resources»” Arguably, it would be permissibie to‘allow
the 11m1ted permanent depletlon of storage now belng d1scussed
’,when the stated pollcy of conserv1ng groundwater resources is
Juxtaposed w1th these‘facts :

"When pumplng from wells is started it must
be accompanied by a drop in water level . . .The.
drop increases the opportunity for recharge.from,
influent streams. It reduces the area of seep
lands and uneconomic losses through consumptive
use and evaporation. It prov1des opportunity for
penetratlon of rain falllng on the valley floors,
which under normal conditions did not happen be-
-cause the groundwater levels were too high.. It
also increases the opportunity for underflow into -
. the reservoir by 1ncrea51ng the . gradlent ’

Extractions by pumplng from wells at this
state of groundwater development functions as a
- conservation measure by convertlng uneconomlcal
losses to beneficial uses."28 S

Further 1ndlcat10n that the 1eglslature contemplated the pos—

s1b111ty of reaching a new equ111br1um after 2 perlod of storage

,depletlon_can be found by reference in the average recharge clause

to "the reasonably anticipated average rate of future natural

4R

@

i
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recharge'". Past recharge rates are not necessarily determina-
tive under this language. Arguably, at least it would be per-
missible tollook to expeoted;future recharge at a new,_iower‘

- water level Where the net average natural rechargevwouid be
greater than at the present level. |

If the foregoing analysis is aocepted, then neithervthe
average natural recharge olause of section 42-237a(g) nor the

_Idano court'svinterpretation of it in the Ore-Ida Foods case:

would preclude all permanent depletion of water storedfin an
aquifer. Permanent depletlon of storage could occur in the
spe01al kind of situation descrlbed above.

The next topic is the significance of the word "average'
in the average natural recharge clause. ‘Preoipitation is a
major factor,in,determining recharge, All other things being
equal, recharge into a basin which is not already filled to -
capacity is likely to be greater in a wet year than in a dry
year. - The aVerage»natural recharge clause seems to contemplate
computing the rate of recharge over a sufficiently long period
that series of wet and dry years tend to average' out. This would
allow temporary depletion of storage during a dry year or series
of dry years. The advantage of such a policy has been described
as follows:

"(Such) lowerlng of the water table . . . creates

a capacity for storing and carrying over the water

that orlglnates in wet periods for use durlng dry

periods. ‘

‘In that respect a groundwater reservoir is not

unlike a surface reservoir. A reservoir that is

‘maintained full or nearly full at all times is not .

being used to greatest advantage. Falling water

‘tables during dry periods should not necessarily
be viewed with alarm, because water placed in storage
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‘during'Wet periods is being drawn upon and storage
- capacity is being created for the wet: perlods

that follow."29

The author of the above excerpt goes Oh‘to;add that"falling
or even static water tables-duriug wet periods are_avﬁserious
‘problem." It is this problem"to'which'the:average‘natural'recharge
clause_of section‘42—237a(g)‘seems to”beldirected; rather than the
lcyclicalﬁfluctuation from dryfto‘wet years.

There'is another aspect of the'average'natural'recharge clause
'Whichlrequlres;close_examinatiohi The. clause prohibits with-
drawals'inteXcessvoffaverage natural\recharge,.'Ih some states
the'sustained:yield capacity of certainhgroundwater-baSins has
been 1ncreased through artlflclal recharge, i;g;,'by‘techniques
such as. 1nJect10n wells water spreading, and recharge plts 30
The opt1on of artlflclal recharge seems to be foreclosed by the
language of the Idaho~statute;” |

The exact scope of the- statutory limitation to natural re-
:charge is not clear however, most groundwater,d1vers1ons, when
bused on: the surface are hotgfully consumed,v Some of'the uncon-
Vsumed water may‘returu to_the'aquifer; _As much as half of the
'hWater~uumped for irrigation*aayvreturn to'the aquif‘ero31 Assume
‘that rechargtho.an aqulfer'from precipitatioh'ahd‘stream inflow
‘averages lO0,000 a.fai(aCre feet) per yearrand that_irrigation
withdrawalsgaverage31005000 aof,’per year, with7fifty percent
_return’}low to the’aQuifer,v Is'the ”natural” recharge:loobooo
a.f. per year or 150 000 a.f. per year9 To state the same ques-

”tlon d1fferently, is the 50 000 a.f. ofvreturn flow "natural

recharge? The Idaho court did not have to face ‘this questlon

1n the Ore Ida Foods case. because the water source ‘there Was

(!

)

s
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a confined aquifer which did not receive return flow rechafge
from the area of water use. While,the no-mining policy of sec-
tion 42-237a(g) would not be violated byvtreating return fiow
to an aquifer as natural recharge when computing the amounf of
water that_may,be withdrawn fromkit under the statute,'this does
not necessarily prove that return flow should be treated asinat—
ural recharge. The statute prqhibits notlonly.mining, but also
the avoidance of mining through artificial recharge;rl4 U

The answer to thevquestion of how to treat return flow dnder
the statute muét, of course, lie in legislative intent. The
extent to which a natural/artificial regharge dichotomy has a set-
tled meaning in the field of hydrology is,likely to be?highly

significant, however, A leading groundwater hydrology text de-

fines artificial recharge as 'augmenting the natural infiltra-

tion of precipitation or surface water into underground form-
ations by some method of construction, spreading of water, or

by artificiélly»changing,natural conditions”,sz Another defines

it as '"the practice of increasing, by artificial means, the amount -

of water thaﬁ enters a groundwater aquifer",B3 Insofar as the
word "artificial! appears in the definitions,_theyuare circﬁlar'
and not particularly helpfulo Since the irrigation'watér was
artificially withdrawn from the aquiier in the first plaée, it
might be argued that return flow from the‘irrigation must be
treated as:artificial recharge. On the other hand, the»return
flow is anﬁunintended by-product of irrigatidn‘due to the natural
force of gravity. One text classified the practice of increas-
ing infiltration into the ground in irrigated areasfby irrigat-

ing with excess water during dormant, winter or non-irrigation
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" seasons as artificialvrechafgév34?ﬂéould the differenceﬁhetween
natural and artlflclal recharge 1mp1101t in the Idaho statute
turn upon a d1st1nctlon between return- flow ‘which’ 1s unlntended’
and that whlch is deliberate and'motlvates the’entlre'process?
.Although‘such a'distinCtion may'fall short of being a self evi-
dent truth‘and‘may generate classifioation'diffrCulties"in prac-
ticé,_support“for”the distincétion may'behfound in afreoenf.ground_
vWater_studY prepared‘for the“Natronal Water‘CommiSSiOn;35> The
'study listsffourvsourceS'of groundwater recharge, namely, 1) pre-
'cinitation, 2)gstream fiow;«S):return flow to groundwater, -and
4) artificia1~reoharge} tThe study distinguishes the "intentional
»and purhbseful use:of'aquifers‘to store water" froml”reoharge
dwhlch is essentlally unlntentlonal and whlch 1s incidental to
some_other process”; It states that ”artlflclal groundwater
storage normaily»is and always should be used to describe only" R
the former s1tuat10n |

There is some bas1s then in'the‘language of hydrology for
a dlstlnctlon between 1ntended and un1ntended return flow even
though such‘a d1st1nct10n'has lts,arbltrary aspects; (Perhaps
the true source of:arbitrariness is‘the-iegislatiye’deoision to
exclude artificiai.reoharge in ooﬁputing permisSible withdrawals
from an aquifer ) The advantage of maklng such a dlstlnctlon
is that 1t would enable- greater utlllzatlon of groundwater under
the;Idaho statutory framework than would the classification of
"ali return flow as artificiai_recharge.' Furthermore,:it-would
be invharmony withaﬁlegisiatiyely announoed‘policy, in;the first
'section'Of the'Idaho"Groundwater.Act,'to promote the "full economic

development of underground:water-resources."36 ' o E

1LY
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The Adverse Effect Clause'

The poss1ble adverse consequences to others from the opera-

tlon of a Well prev1ously may be d1v1ded 1nto flve classes

1) 1nterference with other wells,.2) 1nterference w1th surface

water.rights 3) compaction and land subsidence 4) water quality
impairment? and 35) depletlon of storage to the. detrlment of fu-
ture generatlons , The average natural recharge-clauserof sec-
tlon 42— 237a(g) prohlblts the occurrence of any of these con-=
sequences to the extent that they are produced by groundwater‘
m1n1ng——and m1n1ng may produce any or all of them, The'flrst
four types of consequences can occur, however, even w1thout min-

1ng 1n the. usual sense of the term iueg, without permanent~deple—

'tlon of storage due to perennlal overdrafts The question for

.dlscuss1on here is the extent to whlch the adverse effect clause

of sectlon 42~ 237a(g) regulates such consequences
It wrll be well to begin by repeating the preciseilanguage
of the adverse effect clause:

"Water in a well shall not be deemed available to fill
a water right therein if withdrawal therefrom of the
amount called for by such right would affect contrary
to the declared policy of this act, the present or fu-
ture use of any prlor surface or groundwater right . . ."

Since the clause forblds only those adverse effects which are

"contrary to the declared pollcy of th1s act," 1dent1f1cat10n
of the declared pollcy of the Groundwater Act is essentlal Sec--

tion 42- 237a(g) refers in an offhand fashlon to "the pollcy of

~ this state to conserve its groundwater resources Sectlon 42—

226 1nc1udes the follow1ng statement of policy.:
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"It is hereby declared that the tra§1 21 [ -
~icy of the state of Idaho, requiring: the~wat r re-
- 'sources of this state to be devoted to neflclal use

in reasonable amounts through appropr1atlon ise afflrmed
with respect to the groundwater resources- of this’
state as said term is hereinafter def1ned* ~.and while
 the doetrine of 'f%rst in time is firvst in right' is recogntzed
" a reasonable exercise of thie rtght shall not block full econ-
. omic development of groundwater resources, . but early approprtators
 of underground water- shall be protected in the maintenance of -
" “reasonable groundwater pumping levels-as may be ‘established by
. the .. . [Director of the Department of Water Resources] as-
=‘7wrewzpnmndef’ “(The asterisk and 1tal1cs are part
- of the statute. ) . :

'In addltlon to the formal declaratlon of pollcy at the begln—v
n1ng of the sectlon the 1tallclzed language 1mp11c1tly declares
a pollcy of promot1ng "full economlc development of groundwater
resources”‘ The touchstone for 1nterpret1ng thls language is
1eglslat1ve 1ntent but the task is made dlfflcult by the absence
"of any record of leglslatlve hlstory of the Groundwater Act "~ The '~

-Colorado leglslature has enacted a 51m11arly Worded statute,37g
vbut there is nothlng 1llum1nat1ng in the Colorado leg1slat1ve
hlstory or. Jud101al de01s1ons . | »

One poss1ble approach in seeklng 1ns1ght 1nto the meanlng

'°tlon 42-226

of the ”full economic development" language oft“
of the Idaho Groundwater Act is to examlne What;wasibeing said
v,about the earller law wh1ch the Act replaced Apparently it was
generally bel1eved that Idaho pre Ground Act cases protected a
_senlor well owner' s h1stor1c means of d1vers1on “i;; ; pumplng
level or artes1an pressure, w1thout regard to 1ts reasonableness
Thus the follow1ng cr1t101sm of Idaho groundwater law appeared

'1n the Journal of the Amerlcan Water Works Assoc1at10n in 1938

‘ ~ "One feature of the doctrlne of appropr1at1on s
~ in certain cases deserves notice. Thus, “in:two Id-
~aho cases (Bower. v. Moorman, 27 Idaho 162 147 Pac.

o

)
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- 496, 1915; Noh v. Stoner, et al., 26 Pac. 2d 1112,
.- 1933).- where prior approprlatlors claimed’ harmful
jﬂgeffects from wells of later nearby approprlators
~the court awarded damages. There is no indication
“in the decisions that the defendants set up as
their justification, that by the laws of nature it
would generally be 1mp0881b1e for any subsequent:
o user of groundwater to.pump from the same water
*;bearlng formation without affectlng to some degree
.+ ~the water 1eve1 and yield of every well previously
kﬁ]installed in the area. Carried to an ultimate con-
. clusion,. these decisions might mean that in many
areas the first appropriator could require damages
‘from all later appropriators, until the last one
~oowould: have to pay tribute to all., If the doctrine.
_of appropriation is to accomplish the desired end
of making full use of the groundwater resources of
zthe state, it must be recognlzed that .some lowering
_‘of the water table or of the artesian pressure is a
- “reasonable result of a reasonable method of diver-
- sion (pumping) of the water and should not consti-
: tute a basis for damages 138 ,

Immedlately prior. to adoptlon of the Groundwater Act, there was
some - uncertalnty in the legal profess1on about the extent to

- which a senior well approprlator S means of,dlverslon_shouldv’

. be protected under the priority principle of the appropriation
doctr;“tn’ec,_3~9 ‘When the GroundWater-Act,was*adopted in 1951, sec-
tion 42—226 merely affirmed thatfthe‘appropriation doctrine gov-
erned groundwater developmentc,.Two years later the legislature

”faddedfthe‘following phrase to:it;"

"and whtle the doctrine of 'finst in time is fivst in right' is

. recognized, a reasonable exercise of this right shall not block
- full economic development of wnderground water resources, but

. early appropriators of underground water shall be protected in
" the maintenance of reasonable groundwater pumping levels as may
" be established by the . . [Director of the Department of . Water

: -‘Resources] as' herein provtded " : , .

‘Th1s amendment is. cons1stent w1th and 11ke1y was. motlvated by

“the sentlment expressed in the above quoted excerpt from the Jour-

7,na1 of the Amerlcan Water Works Ass001at10n

The full economlc development concept of sectlon 42 226

has not been the subJect of Jud1c1al comment except for dictum
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in Bakervv.xore—Ida’Foodsy Inc. .That7caseicontainsfthe_following

statement

”Idaho S Groundwater Act seeks to promote 'full econ—
omic development' of our groundwater. resources . .
(The ‘Groundwater Act is consistent’ w1th ‘the constitu-
tionally enunciated. policy of promotlng optimum de—
velopment of water resources in the public interest. )
Idaho Const, Art. 15,S7. Full economic development
of Idaho's groundwater resources can and will benefit
all of our citizens: Trelease, F.J., Policies for
Water Law:.: Property nghts, Economlc ‘Forces and
Public. Regulatlon 5 Nat. Resources. Journal 1 (1965):
Hutchins, W.A. Groundwater Leglslat1on 30 Rocky
}Mountaln L. Rev 416 (1958) "4 ,

The court s c1tat10n of the Trelease and Hutchlns artlcles calls

’for examlnatlon of them to see What they say about the concept
' of full economlc development of groundwater resources Although
nelther of the art1cles d1scusses ‘the exact phras1ng of the Idaho
statute, the Trelease artlcle refers to the ”max1m1zat1on prin-
‘ clple” in economlcs -under which the goal»ls,to obtain the larg-
west poss1ble net soc1al returns from the use: of a resource. _Trelease
concludes that the max1m1zat10n prlnclple does not requlre ‘com—

pu1s1ve~development of watera ”What 1s to be max1mlzed is wel-
fare from water use not water use 1tse1f” 412‘He reports that
economlsts have not yet dev1sed any maglc test for determlnlng
when max1m1zat10n has been- achleved -

,”Some have attempted to- take a given. resource ‘a"river
. 'with known potentialities of use, and. d1scover that use
~or combination of uses produ01ng the: greatest economic
, product from a given expendlture of goods'and ‘services.
. In 'a more complicated fashion others have tried to de-
‘termine by linear programming the point at’ ‘which: the
“optimum ratio between expenditures and beneflts is-
reached, out.of all possible combinations. of '1nputs
' and'outputs ‘Some economists try to. ellmlnate the-
dollar as a measuring dévice, since market values fluc-
tuate, and since the value to society ofvthe product of
a water'resource project may not be accurately reflected
by money. By using the technique of ‘1nd1fference curves'
they measure the relative welfare pos1t10n ‘'of each com-
bination of uses against other combinations and reach a-

*

[<d

L3

W



L3

"~ ‘ranking andesirability:of alternatives;rather than a

~ comparison based on the common denominator of the dollar,”42

_The phraee‘”ful1.economic-deVelopment” in sectiOn 42—226 could

meéﬁeany'ef7these things. 'Avrecent groundwater study prepared

._'for‘the National Water Commission says that the goal 6f economic

efflclency in resource alloégtion is achieved by:

"-~”that comblnatlon of resources which produces the max-
. imum net benefits (i.e., total benefits ‘less costs) to
. the owners, users and beneficiaries of the resource over
~time. Applled to groundwater and related resources this
© means. that the total resource - water, storage capacity,
~transmission and treatment capability of the underground
; structures - should be used to achieve maximum net bene—
'flts

'_This'would seem to be a justifiable interpretation of the .phrase

- "full economic development'.

' The policy of full economic development which is stated in

section,42f226xis not td’be'pursued at all cests. It iS~qualié

- fied by the following language of the same sectiOn:

"but early appropriators of underground water shall be protected
in the maintenance of reasonable groundwater pumping levels as
may be established by the . . . [Director of the Department of
Water Resourcesl as herein provzded "

Thus; it-is necessary to”explore-the concept of reasonable pump-

“ing levels.

i”The only other reference to the concept in the Groundwater

‘Act appears in section 42- 237a(g), sandwiched between‘a delega—

tlon of power to the Dlrector to close any well for whlch he de-

‘termines water "is not available' and the‘statement that water

shall hdt‘be‘deemed availablefifhoperation of the well would "af-
feet,'coﬁtrery to the declared policy_of’thisfact, the‘present»or
‘fﬁtﬁre use of any prior surface or groundwater right or result in
tﬁe'WithdraWing the)greundwater'supplyrat a rate beyogd the rea-

sonably anticipated average rate of‘future natural recharge."
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The spe01flc language 1s th1s
”To ass1st the'o‘;*; [Dlrector of the Department of‘
. Water. Resources] 1n the admlnlstratlon and enforce- )
"~ ment of this act, and 'in making determinations upon .
“which said orders shall be based, he ‘may establish
a groundwater pumping 1eve1 or levels in an drea or-
. areas having a common ground water supply as deter- .
mined by him as- hereinafter provided:" e
Since section 42-237 a(g) emp0wers/the‘Director=to-issue well"
closure orders either to prevent injury to a senior appropri-
'atoerOntrary'to the‘deCIared'policy“Of the act or to prevent
»mininé, it'mightfseem atifirst biuShvthat; under;the*statutory
language quotedJimmediate1y~abOVe, the Director might set a
qreasonable pumping levelginva particular area and then if ex—
isting pumping levels are above that allow mlnlng down to the

_reasonable level before issuing closure orders : Baker V. Ore—

Ida Foods~Inchnegpressiy rejects this 1nterpretatlon however°
Thus, it is oniy in ciosing'a well for creatlng an adverse ef-
fect“contrary.to-thetpolicy»of the Act - that ‘the concept of rea-
s0nable pumpingsleyels comes into play. |

In dicta thefidaholcourt made these=additional.observations

in the Ore Idaho ‘Food case about reasonable’ pumplng levels:

1. ”Prlorlty rlghts in ground water are and w111 be

. protected insofar as they comply with- reasonable pump-
ing levels. Put otherwise, ‘although a ‘senior ‘may have
a prior right to ground water, if. - his means of appro-
priation demands an unreasonable ‘pumping level his*his- -
torlc means of approprlatlon w111 not be protected "44

20, "Because of the need for hlghly technical expertlse to
to accurately measure complex ground water data the leg- "
.islature has delegated to the I.D.W.A. [now the Depart-
‘ment of Water Resources] the functlon of " ascertalnlng '
ireasonable pumplng levels. . . Implicit in this delega-
tion is the recognition that’ reasonable pumping 1eve1s

can be modlfled to conform to changlng c1rcumstances ”45

In addltlon the Court quoted the follow1ng statement by a com—.

mentator about the reasonable pumplng level concept in the

/
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Groundwater Act:

i ”If 'reasonable pumplng levels were interpreted by
fy[the court ‘as requiring ‘each approprlator to alter his
~means of diversion a little each year, or a little
‘with each subsequent appropriator until full develop-
- ment was achieved, the statute would accomplish its
- purpose. (Emphasis supplied) Comment, Who Pays When - 46
‘ ; the Well Runs Dry, 37 U. Colo L. Rev. 402 413 (1965)."

The references to reasonable pumplng levels in the Act and the

Id1scuss1on in. the Ore-Ida Foods case stlll leave a lot of ques-

: tlons unanswered and dlfflcultles unresolved Among them are

'the follow1ng
F1rst does the statutory reference to protect1ng ”reason—‘

able-pumplng levels” imply that a means of dlver51on consisting

'Wholly:of'artesian pressure (i.e., no pumping) is not entitled

to protect10n9

,Second, in determlnlng the actual pumplng level of an ex-
isting We11,~where are the beginning and endlng points of the
measurement? Should the beglnnlng p01nt be affected by whether
a well 1s located on a h111 or in a valley? How far downward

should the measurement be contlnued'—— to the water table, all

'“the way down to the bottom of the cone of depress1on or to»some
,llntermedlate p01nt9 It mlght be argued that the measurement -should
',llnclude the drawdown caused by operatlon of a pump since section

42—226 refers to reasonable "pumping levels', not reasonable stat-

1c water 1evels | Such an interpretation wouldlgenerate.complexity,
however s1nce the drawdown of a well is in part a functlon of its
eff1c1ency, and taklng drawdown into account would requlre a deci-
s1on about perm1s51ble well efflclency . Also local1zed differences

1n transm1ss1v1ty w1th1n an aqulfer can produce s1gn1f1cant varia-

‘}t1ons in drawdown° ' To what extent should that be taken 1nto account?
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Third in. furtherance of the policy of full economic de-
velopment of groundwater stated in- section 42 226 1t~would
seem that economic, as well as phys1ca1 factors should be taken
1nto account in developing reasonable pumping level regulations

In d01ng so, to What extent should or can it be recognized that

the land overlying a groundwater basin may encompass areas of

»varying climates s011 types and crop y1elds9 The- only stat—

utory guldance on. this question is a clause in section 42-237a(g),

which empowers the. Director of the Department of Water Resources

to:

"establish a.ground water-pumping level or 1levels in f
~ an area or areas having a common ground water supply
- as determined‘by him as hereinafter provided "

'If the work ”area” refers to overlying land and the words ”com-

"mon ground water supply" refer to an aquifer then the phrase

”areas'haV1ng a common ground water supply" would seem to imply
that the land overlying.an aquifer can be divided intobvarious
areas according to»such factors as topography, climate,iand
soilftYpe. Furthermore, the:word‘”levels" seems to suggestlthat
different pumping levelsvmay“belestablished for different areas

. The foreg01ng analys1s depends upon defining the Word '"areas"

in the above quoted clause of section 42-237a(g) as referring

to 1and overlying an aquifer ThlS is not 1mp1aus1ble in view
of the follow1ng additional language in the same section

""[The D1rector] shall also have the power to- deter—

" .mine what areas of the state have a common ground
water supply and whenever it is determined that any
area has a ground water supply which affects the flow
‘of water in any stream.-or streams in an organized
water distriect, to incorporate such area in said wa-
ter district; and whenever it is determined that the
ground water in, an area having ‘a common:ground water
supply does not affect the flow of water in any stream

)

@
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in an Organized water district, to ‘incorporate such
area in a. separate water district . . ."
The wofds 9ared” and "areas" heré seem to refer to Surf@cemland
area. o | .

- If the land overlylng an aqulfer may be subd1v1ded 1nto
Qaflous areas accordlng to economic factors such as topography
cllmateg‘and SOll type, may other economic. factors be con81dered'
also ——vfor example ‘the facf that a particular farmer may havé
just 1nvested a 1ot of capltal 1nto a pumplng plant and if a
reasonable pumping level is set lower than the physical capac1ty
of his plant, he will suffer a significant economic loss? 1If
the‘justificatibn for considering economic faétors is the policy
of fuli:economic development or a general‘concern»with efficient
resoufce allocatibh,vthe answer to-this Questibn should depehd
ﬁpbn Qhéther or not protection of the farmer's inveSfment will
'help to promote full economic development or efficient resource
allocatibﬂ, 'At first blush, protecting ‘an existing invéstmeﬁt
in a pumping plant may seem to rﬁﬁ counter to a poiicy of full
economic developmentor Affér all, section 42-226 brovides that
""'while fhe doctrine of "first in time‘is first in right’ ié rec-
ognized, a reasonable exercise of this right shall not block full
economic~dévelopment of underground water.resburceso” A contrary
argument can be madé, however.b Without invéétment ih pumping
plants 6& farmers énd other water users, thefe will never bé’
_fuil économicvdevelopment of Idaho's groundwater resoﬁrcesu If
a fafﬁe? does not have a‘reasonable expectation thatthis invest-
ment in a'pumping plant willvyield a fair return, he will not

make the investment. He can hardly have such an expectation if
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his existing investment in'a pumping plant is totally irrele-

- vant to the setting of reasonable pumplng levels.

One of the historic p011c1es underlylng the appropriation
doctrine has been the promotlon of 1nvestment needed for water
resource development by g1v1ng securlty of use. 47 Since section
42 226 does. affirm the appropriation doctrine for groundwater -
albeit modlfled by'avpolicy agalnst protectlng historic means
of'diversion‘without‘regard to reasonablenessvin the event that

prior Idaho case-law'had interpreted the appropriation doctrine

: as affording such protection -- concern about protecting‘existing

'1nvestment in: pumplng plants and related capital outlays should
not be totally 1rrelevant to setting reasonable pumping levels
Probably, 1t.shou1d be a relevant but not controlllng factor.

| Fourth considerationiof economic‘factors inevitably raises
social 1ssues as well for example ”there is evidence that due.
to economies of scale a 1arge farm may be able economically to
pump from a s1gn1ficantly greater depth than a small farm. 48
If pumping levels are set by reference to-what-ls reasonable

for large farms, small ones may be driven out of existence.

Does the legislative delegation of power to:regulate’pumping

1eve1s really include a power to regulate farm 81ze9 If so,

does the policy of full economic development compel a preference

“for larger farms 1f they are more efficient production unlts?

‘Evenvamong farms of the same 31ze the kind of crop produced

w111 affect the reasonableness of a particular pumplng 1eve1

-Should- the production of potatoes be favored over the productlon

of some other crop9 A:reasonable pumplng level for a small domes-

tic user mlght be less than for an 1rr1gator What:should be

e



done about the small domestic user?
. Fifth, it is likely that the reasonable pumping level stat-

49 As noted earlier,

ute was aimed at well interference disputes.
the operatidn of a well may have‘Otggr;adversé effects even in
the absenée of a general condition of groundWater mining. There
may Bé‘interference\With‘surface water rights, compaction and
land subSidehce, or water quélity impairment. To what extent
may,‘or must} these potential adverse effects be taken into con-
sideration in-the setting of reaéonable pumping levels? Section
424237a(g) empowers the Director of the Department of Water Re-
sources to pfohibitjgrOUndwater withdrawals which "would affect,‘
cohtrary to the declared pdlicy of this act, the,present-or fu-~
'fUre‘use of any prior surface or'ground water fighto” Segtion
42-231 directs him "to do all things reasonably necessary?or
appropriate to protect the people of the state from depletion
of ground W@Egr_rggou¥qesmqggﬁf€§§i%§rfhé#pubiiQQp01icy}éxpréssed_
in this éctg” The full économic development policy ofASectiQn
42-226 would seem to authorize an accounting for all costs --
including not only costs in terms of interference with senior sur-
' face water rights expresély mentioned in section 42—237a(g)~but
.aiSo compaction and land subsidence cosfs -- 'in seeking to achieve
an bptimum allocation of the groundwater resource thréugh the
tool of reasonable pumping 1_eve1§,5O

 As the foregbing discussionfihdicates, the Groundwater Aét
does not give very clear or specific guidance. for the resolution

of a number of questions or difficulties that must be faced in

the,developmént of reasonable pumping level regulations. The



|
!

i
!
i
|

|
|
A
I

34

questions posed above are hardly more than the t1p of the 1ce—

Iberg, and the ana1y81s‘of,thevquestlons 1s more 1n'the nature

of arguments that can ~be- made rather than hard and fast con- .

,clu81onso Perhaps of major 31gn1flcance 1s the language 1n

section 42-231 which empowers the Director "to do all things

- guide the agency,_dlrectlng and channellng its dlscretlon

reasonably necessary or appropriate to_protect the_people of

the.state from.depletion of ground water resourcesicontrarygto
the puhlic policy expressed inbthiS'act " V(Emphasis added*)51
It might be argued that thls constltutes an 1mp11ed delegatlon'

of authority to resolve these questlons and dlfflcultles ‘which

‘are not: very well covered exp11c1tly in the Groundwater,Act in
4 any way that would- make sensedin view of hydrologic, economic,
and social considerations. In other words, the argument would

| be that the Director can consider factors and make distinctions,

which are reasonably necessary to'accomplish the public_policy
expressed in the Act Some-support for this implied powers ap-

proach may be . found in the Ore Ida Foods case, wherebthe cOurt

”dld not . hes1tate to flnd an 1mp1101t delegatlon of authority to

- the Directorkto_modify reasonable pumplng levels from'tlme to

time to conform-to changedcircumstancesg.?2 The cOurttdid not
eXplain its rationale for this conclusion but the juStification
would seem to be that. 1t is reasonably necessary for the D1rector
to- have the power . of modification. '

Perhaps the most-serlous-dlfflcUlty with the implied powers
approach lles in the rule that an attempted leglslatlve delega—
tlon of rule maklng power to a . state agency is 1nval1d unless the
delegatlon is llmlted by legislatlvely prescr1bed standards to

53 In

'S
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upholdlng a delegation of rule maklng power to the State Tax
Comm1ss1on, the Supreme Court of Idaho phrased the limitation
thls way |

' f”It is an acceptedlwﬂfaof judicial dec1s1on that

- “the legislative function has been complied with,
where the terms of the statute are sufficiently
definite and certain to declare the legislative
" purpose and the subject matter meant to be cov-
ered by the act; and that the legislature may
constitutionally leave to administrative agencies
the selection of the means and the time and place
of the execution of the 1eg1s1at1ve purpose, and
to that end may prescribe suitable rules and reg-
ulations."54 :

The centrél difficulty in’applying the legislative standards

requirement is to determine how tight the standards,must‘beo55'

For examplé,'it was noted earlier that the power to-set\pumping

levels may entail a power to determine (and require a decision

“upon) minimum farm size°56' Is this delegation of power adequate-

ly circumécribed by the statutory reference t0~the«policy of full
economic development of the state's groundwatef resources? It
probably would be unwise to try to predict how the Idaﬁo:courtA
would answér‘this question in view of the following two obser-
vations by Frank Cooper in hié authoritative tieatise on state
administrative law: |

1. "[Wlhile the doctrine [of legislatively prescribed
‘ standards] has proved a useful tool and has pro-
vided a means of imposing workable controls on ad-
ministrative discretion, nevertheless it cannot
be relied ugon as a ba81s for predlctlng judicial
decision. ,

2. "The courts soon came to recognize that the test

must necessarily vary with the nature of the pow-

- er conferred. It is quite all right to insist,
with exactly measurable precision, that a liquor
control commission may not license a dramshop

" within 500 feet of a church or school; but when
.the question is how many customers a contract
motor carrier may serve, a greater measure of
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- ' discretion must ‘be accorded the agenCy;_to per-
~mit it to fulfill the purpose for Wthh 1t was
created » -~ » .

"It has been recognized that loose and imprecise
standards - referable to such elusive concepts as
tadequacy’ ‘of a serv1ce or 'appropriateness' of
‘a bargaining unit, or other criteria, not suscep=

. tible of proof or. disproof by obJectlve tests -
are valid. whenever it is impracticable to lay down
more precise controls. This concession has meant
that the legislature may delegate-such measure
of discretionary power as the court cons1ders
wise and 'proper in the circumstances of a partic-
ular case. Thus, determinations of" the valid-
ity of the delegatlon are governed-not by juris-—
prudential analysis of the sufficiency or pre-
cision of the standard selected by the legisla- -

- ture, but rather by ad hoc assessment of vari-

,able and 1mponderab1e des1derato 158 ,

After dlsclalmlng the ex1stence of any ”loglcal bas1s” for

udetermlnlng how far the nature of a s1tuat10n permlts or proh1b1ts

the. 1eg1s1at1ve fashlonlng of spe01flc standard Cooper seeks

to 1dent1fy practlcal cons1derat10ns which have seemed to mo-

t1vate Jud1c1a1 de0181ons on . delegatlon questlonsosgy He con-

¢ludes that,courts have been unw1111ng to.sustaln,vague'standards

. where the arbitrary exercise of anragency's discretionary powers

could have calamitous effects-on substantial rights ofdproperty

'Thls cons1deratlon seems to. cut agalnst the valldlty of the Ground-

_water Act delegatlon of power to develop pumplng level regulatlons

at 1east 1nsofar as’ there is a rlsk that some. small farmers may

" be: drlven out of business by the regulatlons On the other hand

he notes that broad delegatlons tend to- be sustalned when Judlclal

‘rev1ew is readlly avallable to correct abuses (as it is under

~sect10n 42 237e of the Groundwater Act), when there is an obv1ous

need for_agency expertlse, and when there is a_genulne'and substan—~

‘tial need for administratiue regulationt,-ﬁll these factors seem

1 ]
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to cut.in favor of the validity of the,delegation in the Ground-
water Act. It is impossible, however, to say_with’certainty.
how'avcouft.wouldrweigh the;competin;g,considerations°

The statutes of a number of other western states which apply
the»appropriation doctrine to groundwater either refer to pro-
tecting senior.appropriators in the maintenance of reasonable

pumping levels or contain equivalent.languageceo'

There is little
on the face of these statutes which would aid in construing the

Idaho'Groundwater Act ; however.

Some Pfoblems of Administration

Selection of Wells for Closure

In Baker v. VOre—Ida Foods, Inc°61 a groundwater bas1n was

belng depleted in v1olation of the prohibition agalnst mining in
section 42—237a(g) To correct the situation, the ooUrt\simply
applied the. approprlatlon doctrine principle that prlorlty in time
glves prlority in rlght and ordered wells closed in inverse order
of priority until ‘the overdraft was stopped Would the same
solution fit if Junior wells had been interfering with the pumplng
level of a senior well owner but there was no general mining of
the aqulfer? Section 42-237a(g) provides:

'”[E]ar1§ appropriators of underground water shall be

protected in the maintenance of reasonable ground ‘

water pumping levels as may be established by the

. [Director of the Department of Water. Resources] as

herein provided." ' :
The Dlrector has not yet issued pumplng 1evel regulations but
1et us suppose that such regulations have been ‘issued and a senior

well owner's rights under those regulations are being Violatedo

Which wells will be shut down--all those in the aqﬁifer with
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rprlorlty dates‘junior‘tO»his or only some of them; and if only

fsome are to be closed which ones9 ' B S IR
.31 At the outset, it should be observed that‘applicatiOnfof
Ethe appropriation doctrinevprinciple~that priority in time gives v

prlor1ty in rlght to groundwater allocation presents- difficulties

]not encountered in the appllcatlon of that: pr1nc1ple to surface‘
;Water allocatlono Groundwater’movesumuch slower than surface
Ewater; tyblCally~at rates ranging:from five feet per day to five
}feet per year 62 If a junior appropriatorvwho is interfering
ﬁw1th the. flow of a- senlor s Well is shut down, it may be years

63

Also, because groundF

|
;before the. senlor S flow is restored
\

¥water is not readlly observable and most" groundwater does not
\
[flow 1n«conf1ned channels there may be greater dlfflculty in pre-

\d1ct1ng the effeot of shutt1ng down a Junlor To take a specific

-AL

'example, assume there are 30 pumpers in a basin and number 26 s £

1
‘pumplng 1evel protectlon 1s v1olated Number 27 'is cloese. to

\ s

=number 26, and 01051ng hlS well would restore number 26's pumplng

level in -a relatlvely short tlme Number 28 is farther away from

fnumber 26. Closure of hlS well would by 1tse1f restore number

”'26 S pumping- 1evel but would take several years: for thls to happen

|

‘Number 29 is st111 farther away~and clos1ng his well’mlght help

;number 26, but there is con31derable uncertalnty about that.
|
|
_SNumber 30 is s1tuated so that 1t is 1nconce1vable clos1ng his well

would have any noticeable effect upon‘number 26's well or the
wells of numbers 27, 28, and 29. Which well or wells should be

'shut down.

-

Generally, a junior appropriator who wishes-to divert water

U

‘| has the burden of proving, by clear and convincing evidence, that
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his diversion will not injurg any senior appropriator. Most

of the Idaho cases applying this principle have been surface water

64 but the court has applied it in the groundwater context

pases,
asfwell,es althdugh_perhaps not éonéistently. Even if number

30 has theibufden ofkproof of not interference, he should be
allowed to continue to operate,his well. A possibie solutipn

as to number 27, 28 and 29 would be‘to shut down 27 and 28 but

tb allow 29 to continue to operate. Closure of number 27 would .
restpre_number 26's reasonable pumping level as perptly as possibleu
CloSgre Qf number 28 would, after several years, enable number

27 to resume operation of his well. For that reason, number 27
should be able to insiét upon closure of number 28 at the same time

66

his well is closed. Under the rule that puts the burden of proof

upon the junior to show that his diversion of water will not harm

any senior, it would appear at first blush that number 29 shduld
also be closed. If that were done, however, it would not neces-
sarily enable number 28 to resume pumping after some length of time.
The reason is that absent strong evidence number 26's pumping
1evel‘wou1d be protected, allowing number 28 to resume operation
may later interfere with number 26's pumping level and‘then number
26 copld insist on closure of number 27 to get the situation cor-
rected promptly. Thus, number 27 ought to be able to insist that
number 28 remain closed absent clear and convincing evidence that

number 26 would not be harmed Dby number 28's operation. If num-

ber 28 must remain closed and that, in itself, will protect num-

ber 26, there would seem to be no point in also closing number

29. Arguably, number 29 could be allowed to continue to operate,

- even under the rule that puts thé burden of proof of no injury
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’on h1m upon the ground that 1f number 28 must rema1n closed 1t
then becomes clear that number 29Vs operatlon won't 1nJure numbers

26,.or 27 (1t lsVassumed), or 28°
vi Turninglaway'ﬁromﬁthe abovedhypothetical,’let us aSSume a
situation in whichfclosure‘of7a-junior‘w0uld'reStoreza-senior“s

‘protected pumplng level but due to,theislow movement‘of'groundft

water th1s W1ll not occur for about 40 years. Should:the time lag

\
I

| make the prlorlty pr1n01ple of the approprlatlon doctrlne inop-
' erat1ve7 In favor of an afflrmatlve answer 1s the fact that
J .
”by the tlme the senlor S reasonable pumplng level is restored he .

:may well have gone. broke and lost the 1nvestment in fac111t1es
'wh1ch is protected by the reasonable pumplng level concept This
'wpuld}not-necessarlly happen, however, espe01a11y 1f the Junlor is

held liable;ln-damages'to'the“senior for 1ncreased pumplng costs

untll the reasonable level 1s restored Although not squarely
‘_

'_1n p01nt' a recent Colorado de0151on ‘is worth notlng ‘in connectlon

w1th the tlme 1ag problem - In Hall v Kulper 67 the Colorado

Court afflrmed the den1a1 of appllcatlons to drlll two ‘wells
llnto a groundwater source that was’ hydrologlcally connected w1th
fthe Cache LaPoudre Rlver some 13 mlles away Operatlon of.the

'_proposed wells would not have materlally affected other wells or

'surface rlghts in the area but the permlts were denled because'
operatlon of the wells would have reduced the amount of ground—

water flow1ng 1nto the Cache LaPoudre Rlver Slnce the ground-

water*was mov1ng toward the Cache LaPoudre at amratetofvonlyCB/lo

siderable time lag bétweengcomménCéméﬁt oonperation‘ofhtheiwells

and‘any impairment of_appropriations*frOm'the Cache LaPoudre.

of a mile per year, itis evident that there would have been a con-

)
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10.

11.

12.

FOOTNOTES

The current Groundwater Act consists of Idaho Code Ann. §42¥

- 226 to -231, 42 233a 42-237 to =239,

Idaho Code Ann. .§ 42-229 (Supp. 1973).
Idaho Code Ann, § 42-230(a) (Supp. 1973).

E.g., Silkey v. Tiegs, 51 Idaho 344, o P.2d 1049 (1931)
Intent to make an appropriation is also necessary, e. e.g.
State ex rel. Reynolds v. Miranda, 493 P.2d 409 (N.M. 1972),
but that is so seldom lacking that it usually is not even
listed as an element of an appropriation.

The agency used to be called the Department of Water Admin-

"istration, and before it was called the Department of Reclama-

tion. Most of the statutes in the Idaho Code referring to the
Department of Reclamation have never been amended on an indiv-
idual basis to reflect the changes in name of the agency.
Idaho Code Ann. § 42-1801la instead provides: '"Wherever the
words Department of Reclamation or Department of Water Admin-

istration appear in the Idaho Code they shall mean the Depart-
- ment of Water Resources, and wherever the words State Recla-
mation Engineer or’ Deputy State Reclamation Englneer appear

in the Idaho Code they shall mean the Director of the Depart-
ment. of Water Resources or the Deputy Director of the Depart-
ment of Water Resources, respectively."

Idaho Code Ann. §§ 42-202, -229 (Supp. 1971). An application
for a permit must contain certain information about the pro-:
posed project and be accompanied by a plan and map of the fa-
ilities and payment of a fee which varies with the size of
the appropriation., Idaho Code Ann. §§ 42-202, -221 (Supp. 1973).
The Department then publishes notice and, if anyone -files a
protest against approval of the application, a hearing is
held. Idaho Code Ann. § 42-203 (Supp. 1973.)

H.B. No. 146, 51 [1903] Idaho Sess. Laws 223.

idaho Code Ann. § 42-203 (Supp. 1973). See also section 42-
233a regarding denial of permits for wells in areas des1gnated
as critical groundwater areas.

Idaho Code Ann. §§ 42-219, —220 (Supp. 1973).

Idaho Code Ann. § 42-233a (Supp. 1973).

Id.

Silkey v. Tiegs, 51 Idaho 344, 5 P.2d 1049 (1931).




2019'

21,

22,

26,

Sllkey v. Tiegs, note 20, sugra says that a priority under
the permit procedure "dates from the date of the permit."

' 51 Idaho at 353, 5 P.2d at .1053. This appears to be loose

language in view of prior analogous surface water cases which

'say that a permit procedure appropriation dates from the
time of filing an application for a permit.: Reno v. Richards,

32 Idaho 1, 10-11, 178 P. 81, 84 (1918).  Crane Falls Power
and Irrigation Co. v. Snake River Irrigation Co., 24 Idaho
63, 81-82, 133 P. 655, 661 (1913). ‘ :

. Idaho Code Ann. § 42-220 (1948).

. H.B. No. 121, § 2 (1973) Idaho Sess. Laws 537.

Ch' 216 51, (1963) Idaho Sess. Laws 623.

State ex rel. Tappan V. Smith, 92 Idaho 451, 444 P.2d 412

(1968)~

See State ex rel Tappan v. Smith, 92 Idaho 451, 444 P.2d
412 (1968).

'IdahOHCode‘Ann9§' 42-227 (Supp. 1973). Section 42-230(d)
- defines "domestic purposes'" -as follows: '"Water for house-

hold use or livestock and water used for all purposes in-
cluding irrigation up to one-half (3) acre of land in con-
nection with said household where total use is not in excess
of thirteen thousand (13,000) gallons per day. For the

"purpose of the exceptlon in, section 42-227, Idaho Code,

'domestlc purpose’ shall not include water for multiple
ownership subdivisions, moblle home parks, .commercial or

. bus1ness establlehments

Idaho Code Ann. S5 42-228 (S_upp° 1973).

-Id.

513 P.2d4 627 (Idaho 1973)

. See also Baker v. Ore-Ida Foods Inc., 513 P. 2d 627, 637

(Idaho.1973).
513 P.2d at 629.

Bagley, Water Rights Law and Public Policies Relating to
Groundwater '"Mining" in the Southwestern States, 4 J. Law
and Economics 144, 145 (1961)

C. Todd, Groundwafer Hydrology 201 (1959); Walton, Ground-
water Resource Evaluation 608 (1970).

[
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27.

28. 1

29.
30.

- 31.

32.°
33.
- 34.

- 35.

36.
37.

38.

39.

40.

41.

42.

43.

44 .
45.

46.

43

It is even possible.that - total recharge couldxcome\to ex-
ceed total discharge:by this process even though there is
no reductlon 1n the operatlon of wells.

Muckel Pumplng Groundwater So as to Av01d Overdraft U.S.D.A,.

‘the Yearbook of Agriculture - 1955 (House Doc. No. 32 84th

Congress, lst Session) 294, 295. See also D. Todd, Ground-
water Hydrology 212-213 (1959); W. Walton, Groundwater Re-
source Evaluation 607 (1970). A

Ibid. R RS ST | .

See W. Walton, Groundwater Resource Evaluation 364-68 (1970).

- C. Corker,; Groundwater Law, Management and Administration,
,_Natlonal Water Comm1ss1on Legal Study No. 6 at 58 (1971).

D. Todd Groundwater Hydrology 251 (1959)

W° Walton, Groundwater Resource Evaluatlon 364 (1970)

D, Todd Groundwater Hydrology 256 (1959)

J. Crosby, A Layman' s Gulde to. Groundwater Hydrology in
C. Corker,. Groundwater Law, Management and Administration,

.National Water Commission Legal Study No. 6, at 56-60 (1971).

" Idaho Code Ann. § 42-226 (Supp. 1973).

Colo. Rev. Stat. Ann. § 148- 18-1 (Supp. 1965).
Thompson and-Fiedler Some Problems Relatlng to Legal Con-
trol of Groundwaters, 30 J. of American Water Works Assn.
1049, 1075 (1938). See also W. Hutchins, Selected Problems
in the Law.of Water Rights in the West 179 (1942);/ “

See 22 IdahOﬂState Bar,Proceedings 52 (1948); 23 Idaho State
Bar Proceedings 19 (1949).

513 P.2d 627, 636 (Idaho 1973).

Trelease, Policies for Water Law: Property Rights, Economic
Forces and Public Regulation, 5 Nat. Res. J. 1, 4 (1965).

Id. at 4

C. Corker; Groundwater Law, Management and Administration,
National Water Commission Legal Study No. 6 at 129 (1971).

613 P.2d at 636.
Id.

Id. at 635.




52.

- Co Meyers A Historical and ‘Functional. Analys1s of the Appro—
priation System Legal Study No l, at 6 (1971) :

See Chellne; An Economlc Approach to the Agrlcultural Use

of Groundwater in the Oakley Fan Area of: Cassia  County; -

Idaho, (unpubllshed master's thesis, University of :Idaho
1968), see also:Von Bernuth, Factors Affectlng Irrigation
Pumping Costs (unpubllshed master S thes1s, Un1ver81ty of
Idaho 1969. : : :

See text accompanying notes<38—39,‘supra,
See"the'quotation,‘supra;'indicated‘by»footnote 43,

In Hart v. Stewart, 519 -P.2d 1171 (Idaho 1974).. The

“court held- that - -the Department is authorized to issue

rules of practice or: procedure: before the Director or
a local groundwater board constituted under section 42-
237d of the Groundwater Act by section-42-+406, which em-

powers the Directors '"to make such ruleSfand‘regulations

as may be. necessary . . . ~to the proper-administration
of this chapter." The result seems-sound but. the implied
delegation theory would have: been~a-more appropriate

~rationale since section 42—406;4upon“which7the*court relied

for its rationale, appears-in.a‘chapter of the Idaho-
Code which deals" exclu81vely Wlth approprlatlons for use
outside the state '

513 P, 2d 627 636 (Idaho 1973) The‘impliéd‘pOWers ap-.

proach would be entirely consistent with the following

_’attltude expressed in Keller v. Magic Water Co., 92 Idaho
276, 282- 83 441 P, 2d 725 731 32 (1968), a surface’water
case: : .

“It is seldom“that a court will interfere with

the discretionary action of the state*engineer ..

(Now the Director of the Department of Water
- Resources) upon matters involving the admin-
istration of the water laws of the state
As stated by Mr. Justice Holmes, the state en-
~ gineer is the "expert on the spot', Mayer v.
- Peabody, 212 U.S. 78, 85 S. Ct. 235, 237, 53 L,
- Ed. 410, 416 (1909), and we are constrained
‘to realize the converse, that 'judges are not
- super engineers' . . . The legislature intended
to place upon the shoulders of the state engin-
eer the primary responsibility for a proper dis-
tribution of the waters of the state, and we
must extend to his determinations and Judgment
weight on appeal." :

C
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54.

55.

56.

57.

58.
59.

60.

61.

62.

63.

64.

65.

66.

67.

45

" For modern: Idaho CaSQSEOh the delegation of rule making

authority to state agencies, see Abbot v. State Tax Com-
mission, 88 Idaho 200, 398 P.2d 221 (1965); State v.
Heitz, 72 Idaho 107, 238 P.2d 439 (1951); State ex rel.
Taylor v. Taylor, 58 -Idaho 656, 78 P.2d. 125 (1938)

See also 1 Cooper, State Admlnlstratlve Law 54-61 (1965)
for discussion of cases from other states

Abbot:v. State Tax Commission, 88 Idaho 200, 205, 398 P.
2d 221, 223 (1965).

l F Cooper, State Admlnlstratlve Law 61 (1965)

;See teYt accompanylng note 47, supra

1 F. Cooper State Admlnlstratlve Law 55, (1965)5

Id. at 61-62.

IPF, Cooper, State Administrative Law 71-91 (1965).

Alaska Sta. §46.15.050 (1966); Colo. Rev. Stat.. Ann,
148-18-1, 148-18-10(b), 148-18-6(4), (5) (Supp. 1965);

.- Kan. Gen. Stat. -Ann. §82a-711la (1969) Nev. Rev. Stat.
'§. 534, 110(4) (1967), Wash Rev. Code Ann. §90.44.070
_g(196l) v _

”513 P.2d 627 (Idaho 1973).

J. Crosby; A Layman's Guide to Groundwater Hydrology in
C. Corker, Groundwater Law, Management and Administration,
National Water Commission Legal Study No. 6 at 42 (1971);
C. Meyers and A. Tarlock Water Resource Management 562
(1971) : _

ElllS, Water Rights: What They Are and How They Are‘
Created, 13 Rocky Mtn. Min. L. Inst 451, 470 (1967).

Eogo'Jackson V. Cowan 33 Idaho 525 196 P. 216 (1921);

Josslyn v. Daly, 15 Idaho 137, 96 P. 568 (1908), Moe v.
Harger, 10 Idaho 302, 77. P. 645 (1904) ;

Silkey v. Tiegs, 54 Idaho 126 28 P, 2d. 1037 (1934),
see Martiny v. Wells, 91 Idaho 215, 419 P.2d 470 (1966),

‘but see Hart v. Stewart 519 P.2d 1171 (Idaho 1974)

See Jones v. Vanausdeln, 28 Idaho 743, 156 P°-615 (1961);
Bower v. Moorman, 27 Idaho 162, 147 P. 496>(1951), see
also Hart v. Stewart, 519 P.2d 1171 (Idaho.1974)..

See Martiny v. Wells, 91 Idaho 215, 419 P.2d 470 (1966).
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