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COMES NOW, A&B Ii-rigation District. Amclican Falls Reservoir District #2, Burley 

Il-rigation District, Milner Inigation District, Minidoka Inigation District, North Side Canal 
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Company. and Twin Falls Canal Company (collectively the "Surface Water Coalition." "SWC" 

or "Coalition"), by and through counsel of record, and hereby sublnits this Respoi1se to Joint 

Motion to St,-ilic Prefiled Lc~y Testin~oizji of Sz~~;fbce PVc~tei- Cocrlitior~ nizd IGPT7A 's A4otion to 

Str-ilie Mc/~rcrgei-s 'L4jj ' jd~~~?its.  For the reasons stated below, the Hearing Officer should deny the 

motions. 

INTRODUCTION 

The .Joiizt A4otioi1 to Str-ike Prefiled La?; Testin~orz-v oj"S~a-fcrce J/Vntei- Coalitio~z, filed by 

Idaho GI-ound Water Appropriators, Inc. (IGWA) and the City of Pocatello (Pocatello) 

(collectively referred to as "groundwater users") on January I I ,  2008, and the A4otioi1 to St]-ikc 

Coalitioi~ A/lctnagci-s 'dfiidc~vits, filed by IGWA on Janualy 14,2008, are merely another attempt 

by the groundwater users to prevent the Hearing Officer from hearing the testimony of the 

managers and fi~l-mers of the inigatioll districts and canal co~npanies that colnprise the Coalition. 

Although the managers and fjl-mers have i<rst hand knowledge of their operations, water use and 

water shortages: the groundwatel- users are determined to precludc their testimony. This is the 

case. even though the n~anagers and fanners are most ilnpacted by groundwates pumping. 

The gr-oundwater users allege that portions of the Coalition's lay testilnony should be 

excluded because either (1) it was not properly disclosed in conformance with the scheduling 

orders, (2) the witnesses are testifying as experts and are not qualified to provide such testimony 

~tndel- the Idaho Rules of Evidence and (3) portions of the testimony are heal-say. As discussed 

below, these arguments are without merit and should be rejected. 

In addition. IGWA argues that the affidavits of Coalition managers. attached to the 

Coalition's pre-hearing brief, should be stricl<en fi-orn the record merely because the affidavits 

wel-e not considered for the specific and limited purposes of the June 22,2007, hearing on the 

2007 Replacelnent Water Plan. This is the case, notwithstanding the fact that Counsel for IGWA 
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expressed that IGWA had "no objection that [the affidavits] renlain on file" and the Director's 

determination that the affidavits would "be part of the overall record in this case and will be 

assessed accordingly." See Attachment A (excerpt from portions of the transcript of the June 22, 

2007 hearing regarding the 2007 IGWA Replacement Water Plan). Accol-dingly, IGWA's 

niotion should be denied. 

ALL WITNESSES NAVE BEEN DISCLOSED AS ORDERED 

Contrary to the assertions of the groundwater users, all witnesses of the Coalition have 

been disclosed as required by the orders entered in this action. First, in 3005, the Coalition 

provided a witness list, which indicated the gene]-a1 basis of each witness' testimony. This 

witness list was then updated in response to the August I ,  2007, Scheduling Order. Even though 

the groundwater users took the depositions of the various Coalition managers in 2005, they have 

not, crt clrzj~ tirne, sought to take the depositions of any other lay witness. There is no surprise as 

to who woulct be testifying for the Coalition. Had the groundwater users wanted Inore detail 

from the lay witnesses they co~lld have deposed them. It is untimely and disingenuous for the 

groundwater users to wait over two years and now, at the eleventh hour, clailn that they were not 

aware of everything each witness was going to say. The disclosures of the Coalition were 

properly made. 

THE IDAHO RULES OF EVIDENCE DO NOT BIND THE HEARING OFFICER 

The Healing Oficer's October 10, 2007 Stntlls Cor?/e~-erzce h/lin~rtes plainly stated that: 

b) Idaho Code $ 67-5251 and IDWR 600 and 602 address the aclmission of 
additional evidence and the scope of that admission. Those provisions shall 
govern the admission of evidence in these proceedings; 

Idaho Code 9 67-525 l ( 1 )  states that "All other evidence may be admitted if it is 

of a type cornlnonly relied upon by prudent persons in the conduct of their affairs." 
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IDWR7s Rules of Procedure follow the statute's approach and further provide that: 

Evidence .slzozrld be take12 by tlze age~zc-y to assi.st tlze parties' developitleizt of 
a record, ~zot esclrrderl to jizrstl*ate tlzcrt developnze~zt. The presiding officer at 
healing is not bound by the Idaho Rules of Evidence. No infonnality in any 
proceeding or in the manner of taking testimony invalidates any order. . . . All 
other evidence may be admitted if it is of a type colnrnonly relied upon by 
prudent persons in the conduct of their affairs. 

IDAPA 37.01 .01.600 (emphasis added). 

The groundwater users' motion to strike the Coalition's pre-filed lay testimony is an 

attempt to "fixstrate" the develop~nent of the record contrary to Idaho's APA and the 

Department's rules of procedure. The Coalition set foi-th the initial topics for its witnesses' 

expected testilnony over two years ago. IGWA and Pocatello have waited until the eve of the 

hearing to now claim those topics are solely for "expests" in this case and that the Coalition 

managers and water users cannot provide testimony about their projects and their operations. 

The motion is squarely aimed at frustrating this hearing process and the develop~nent of a 

complete record. Since Idaho's APA and the Depaltment's Rules of Procedure provide a more 

liberal standard for taking evidence, in the f~u-thel-ance of a complete healing and record, the 

Hearing Officer should deny IGWA's rnotions to strike. The topics of the testi~nony was 

properly disclosed over two years ago and the prefiled testimony is of a "type co~nrnonly I-elied 

upon by prudent pel-sons in the conduct of their affairs." Since the testimony is allowed by the 

Department's ~ x l e s  and the witnesses have personal knowledge of the inigation projects and 

their fanning operations' the Meal-ing Ol'ficer should allow and consider this testi~nony, not strike 

it as suggested by the groundwater users. 
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I. The Scheduling Order and Rules of Evidence do not preclude the SWC Managers 
and Water Users From Presenting Testimony and Evidence regarding their 
operations, water use, or their industry. 

IGWA asserts that "certain portions of the lay testimony submitted by Coalition 

constitutes expert testimony," that should be precluded by the provisions of Idaho Rules of 

Evidence 702 and 703, and that since they were not disclosed with the other Coalition experts the 

Hearing Officer should exclude the testimony. h4otiorz to Slr-ike L q ;  J/J7itrzess Testirnorzy, p. 5 .  

Again, the motion is lnade in an effol-t to h s t r a t e  the healing process and the development of a 

f'~i11 record. 

First, as explained above, IDWR's Rules of Procedure specifically pl-ovide for the receipt 

of evidence "commonly relied upon by prudent persons in the conduct of their affairs," 

notwithstanding the groulidwater users' objections: 

600. RULES OF EVIDENCE -- EVALUATION OF EVIDENCE: 

Evicte~lce should be take11 by the agency to assist the parties' development of a 
record, not excluded to frustrate that development. The presiding ofticel- at 
heal-ing is not bound by the Idaho Rules of Evidence. No infol~nality in any 
proceeding or in the manner of taking testimony invalidates any ordel-. The 
presiding officer, with or without objection, may cxcludc evidence that is 
irrelevant, unduly repetitious, inadmissible on constitutional or statutory 
grounds, or on the basis of any evidentiary privilege provided by statutc 01- 
recognized in the coul-ts of Idaho. All other evidence may be admitted if it is of 
a type colnmonly relied upon by pn~dent pel-sons in the conduct of their affairs. 
The agency's experience, technical competence ancl specialized knowledge 
may be  used in evaluation of evidencc. 

IDAPA 37.01 .01.600. Accordingly, pursuant to Rule 600, the real question is whether the 

testimony of the managers and fanners is the type coinrnonly I-elied upon by prudent persons in 

the conduct of their affairs? 

The SWC Managers and water users have provided testimony and evidence of a type 

LLcornn~only relied upon by prudent persons in the conduct of'their affairs." Whether the 

soundwater users believe it is "expert" testimony or not is of no consequence for pulyoses of 
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this hearing and taking evidence to develop a full record. Furthermore, Rule 600 has a built in 

protection, should the Hearing Officer detennine that a witness is overreaching in his testimony: 

"The agency's experience, teclmical competence and specialized knowledge may be used in 

evaluation of evidence." 

Finally, most of the testimony claimed by the groundwater users to be "expel-t" testimony 

is actually first hand observations of the witness concerning water supplies, the effect of reduced 

water supplies and related issues. These witnesses ]lave specific knowledge of their operations 

and projects. 

'most cou~ts  have pennitted [owners and officers] to testify . . . without thc 
~lecessity of qualifying the witness as an . . . expert. Such opinion testimony is 
admitted not because of experience, training or specialized knowledge within 
the realm of an expert, but because of tlzeyarticzil~~r.izerl krzolvlerlge tlzrit tlze 
witlzess hrts b-v virtue of his 01. Izer y ositiorz irz tlze br~sirze.ss. " 

T L ~ I P C I  Bq. Sllij~bzlildil~g & Repciir 11. Ced~ir- Slzippilzg, 320 F.3d 121 3, 1222 ( I  1 th Cir., 2003) 

(emphasis added). 

Here, the Coalition managers and water users are testifying about their experiences based 

upon their positions in their I-espective businesses. The ~nanagers have witnessed declirling 

natural flow and storage supplies for their projects and the water users have provided testimony 

regarding the effects of those reduced water supplies. The witnesses have a right to present this 

evidence in this matter and IGWA's effort to characterize it as "expert testimony" is lnade for the 

sole purpose of frustrating this process. 

In addition to the Department's Rule 600, it is obvious that IDWR regularly requires or 

receives sworn information from non-expelt watel- light applicants, claimants and owners 

regarding their proposed or existing diversion and use of water in the fonn of nal-sative at 

contested case hearings like this one. Water right applicants are required to describe the 

"proposed method of diversion, conveyance systeln and systern for distributing and using the 
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watet-." IDWR's I~Vllrel- Aypi-opi-iatio~ Rules, IDAPA 37.03.08.035.03.ix; I.C. 43-202(4). 

When submitting proof of beneficial use in order to obtain a water right license, the pennit 

holder is required to "submit a statement that he has used such water for the beneficial purpose 

allowed by the pennit," including "the extent of the use." I.C. 3 42-21 7. Sinlilarly "[alny 

person, entitled to the use of water" who wishes to change an elernent of the water right is 

required to submit a transfer application describing the proposed change[s]. I.C. $ 42-222(1). 

Testimony of non-expel? water right owners and their officers/employees regarding their 

diveldsion and use of water is I-egularly received by IDWR in contested case proceedings and by 

the SRBA District Court subcases. Classifying the applicant 01- water manager or user as an 

"expest" does not 111-eclude the testimony and developnlent of a record in such matters and it 

should not do so here. 

In short, there is no basis to strike the testimony offered by the SWC lay witnesses. The 

topics of their testimony were tinlely submitted in August 2005 and pre-filed testilnony was filed 

foi- the benefit of the pal-ties and thc cf'ficie~~cy of the hearing. The puspose of this proceeding is 

to develop a full record, as provided fol- by statute and rule. The groundwater users should not 

11. Idaho's APA and the Depal-tment's Rule 600 Do Not Preclude Hearsay 
Evidence. 

The groundwater users object to some of the testimony of the Coalition witnesses on the 

grounds that it is heal-say. Many of the statelnents claimed to be hearsay are based upon the 

observation of the witness and their expeliences on their irrigation projects and fanns. The 

Healing Officer should allow these witnesses' testimony in furtherance of the development or a 

colnplete recol-d. As explained above, the testimony is allowed by Idaho's APA and Rule 600. 

Notwithstanding the objections, the applicable statutes and n ~ l e s  provide the Healing 

Officer with broad discretioll in adlnitting hearsay evidence. See Rule 600, srlpr-a; I.C. 67- 
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525 l(1) (Evidence "may be admitted if it is of a type coln~nonly relied upon by pl-udent pel-sons 

in the conduct of their affairs"). In fact, the Supreme Coul-t has long held that the discretion 

provided recognizes that the presiding officer may even admit hearsay. See Loclclzart v. Idaho 

Dept. ofFish & Gailze, 127 Idaho 546, 550, 903 P.2d 135, 139 (recognizing that "the 

Co~n~nission col-rectly concluded that hearsay is admissible in Ilearings before the Colnlnission 

and its hea~ing officer"). In tIovt I). Moi-1-iso17-Kn11d~sc17 Co., l i~c. ,  100 Idaho 659, 660-61, 603 

P.2d 993, 994-95 (1 979), the Court stated: 

We reject appellant's al-gument that ad~nission in evidence of hearsay at the 
administrative hearings constituted enor. Our [APA] provides that in 
contested cases, "(t)he rules of evidence as applied in non-jury civil cases in 
the district co~u-ts of'this state shall be followed. When necessary to ascertain 
facts not reasonably sussceptive of PI-oof under those n~les .  evidence not 
admissible thereunder ]nay be admitted, except whel-e pl-ecluded by statute, if it 
is of a type co~mnonly relied upon by I-easonably prudent ~ n e n  in the conduct 
of their affairs . . ." I.C. 8 67-52 1 O(1). III our viepc: tliis liberality as to tlze 
ahlissioiz of evidence ullo~vs Izecrrs~~j) evicletzce to be rrrl~ilitterl iiz Izearilzgs 
before tlze Coliz~ilissiorz at tlze rliscretion of the heariizg officer. 

(Emphasis added) 

Consequently, Idaho law recognizes that it may be appropriate to admit hearsay evidence 

in administrative proceedings. The purpose behind the statute and taking evidence at agency 

hearings is to develop a full record, not fi-ustrate it. It is clear that the groundwater users' 

nlotives are just the opposite as their motions are directed towal-d excluding relevant testimony 

and evidence offered by the Coalition witnesses. The Hearing Officer should deny the motions 

111. The Managers' Affidavits Have Already Been Admitted and are a Part of the 
Agency Record and IGWA Previously Agreed The Affidavits Could Be Used 
as Pre-Filed Testimony. 

IGWA seeks to exclude evidence that is already part of the agency record in this case and 

which was already adnlitted by the Director at the June 22, 2007, Hearing on IGWA's 

Replacelllent Plan. The scope of the agency record is defined by statute (I.C. 8 67-5249), by 
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Department nile (Rule 650), and by the Hearing Officer's Stetr~s Co??fe~.ence &lill~ltes (at 2, 

4(a)). The agency record in this case includes all "(a) pleadings, motions, briefs, petitions, and 

intennediate rulings; (b) evidence received or considered." I.C. gC 67-5249(2); Rule 650. The 

Manager affidavits were filed in this proceeding this sulnmer to update the Dir-ector on the state 

of their water supplies for the 2007 irrigation season and beyond. The affidavits, along with 

water supply updates prepared by the Coalition's experts, were submitted to the Director to 

providc an update on water supply conditions for 2007. The infonnation, including the 

affidavits. was ad~nitted into this case at determined at the June 23; 2007 hearing. Indeed. 

counsel for- IGWA stipulated to the sublnission of the affidavits provided it wlas consider-ed as 

part of the "pre-filed testimony": 

MR. BUDGE: One preliminary matter I want to take up is you've 
described the limited nature and scope of this hearing . . . What happened at 
the elcvcnth ho~ i r  that seerns to be the case is that the filing that occun-ed 
sometime late yesterday - we discovered it on e-mail this morning - that the 
Surface Water Coalition has rnade a number of filings in this pr-oceeding. 
They have submitted eight affidavits [of the managers] . . . All of these 
docun~cnts are an attenlpt to place into evidence infol~nation regarding things 
that are entirely isrelevant to this proceeding beyond the scope of this ordcr-. 
Accordingly, we  would rnove to strike all of those affidavits including the 
earlier letter of Mr. Hannon as being in-elevant to this proceeding beyond the 
scope of the order. 

If tlze i~zte~zt is to zise tlzese ufliduvits rzs pre-jile testi~rzorzj~ of tlzese 
wit12 es.ses.for purposes oftlze.firtrrre Izerrrirzg .sclzedzrled irz tlze begi~znirzg o f 
Noveinher; tlze~z we lzave 120 problem 1vit11 it. 

We Izave not objectiorz thrrt t l z e ~  remairz orz file iftlze irrterrt oftlze 
Sz~~:jirce Wuter Cotilitiorz is to zise tlzose aspre-jiled te.sti~?zorzj~ irz that crrse. 

MR. TUTHILL: Yes, Mr. Budge, I have reviewed some but not all of 
those doculnents that have been recently filed. As I read the documents. I read 
thein as prelirninary to what's happening later this year and not - the ones I've 
scen so far are not germane to the proceeding for this monling. I rlorz 't see 
strikirzg tlzerrz but ratlzer keepinn tlzerrt us part o f  tlze record. 
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MR. BUDGE: As long as we Itave clcrrificrrtioiz tlzej~'l1 be ~lisregcrrdecl for. 
prrrposes of tlze rzilirzg on toclnj7's proceerliitg tlzen we're fitze lvitlz that. 

MR. TUTHILL: With that I would thank the parties for providing the 
infonnation. I understand the spirit in which this infonnation was provided. 

If there's a need for an additional hearing, I will make that assessment and 
you'll be advised in due course. So I understand the submittals that have been 
made, but they're really not a part of this morning's, but yet I understand the 
presentation that they're felt to be important for review this sulnlner and not at 
the end of the summer. 

Tlzrrnk y ozi .for tlze preselztntion alzd tlze ir? fornzrrtion, nlzd ~ve'll review 
tlze rloc~rr~zents tlrrrt h~nie bee12 submiflerl. Tlzey won't he stricken. Tlzev'II b~ 
part o f  tlze overall record ill t1zi.s case crlztl ~vill be nssesserl nccorcliizg[y. 

Exhibit A (emphasis added) (June 22, 2007 Healing Transcript, p. 9, Ins. 10-23, p. 10, Ins. 9-1 5. 

and 13. I I ,  Ins. 3-4, 14-23. p. 17, Ins. 17-20, p. 18, Ins. 9-20). 

Tlle Director has already acccpted the Coalition's filings as past of the agency record. 

Mol-eover, IGWA agreed the manager afiidavits could be used as "pre-filed" testimony fol- this 

hearing. The Managers incoyorated the affidavits into their pre-filed testimony. As such, there 

is no basis for IGWA's present motion and it should be denied accordingly. 

CONCLUSION 

The Coalition's witnesses and the topics of their testimony were tinlely and properly 

disclosed pursuant to the scheduling orders entered in this action. Idaho's APA, the 

Depal-tment's Rule 600, and case law allows the testilnony of the witnesses who have the 

experience with their water projects and fanning operations. Accordingly, the Motions to Strilte 

should be denied. 
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Respectfully submitted this 15"' day of January, 2008. 

and Burley Inigation District Reservoir District #2 

FLETCHER LAW OFFICES BARKER ROSHWT & SIMPSON LLP 

John I<. Sin~pson 
Attorneys fbr Minidolta Irrigation District Travis L. Tholnpson 

Paul L. Anington 

Attorneys for A&B Irrigation District, 
Burley Irrigation District, Milner Irrigation 
District, North Side Canal Company, & 
Twin Falls Canal Colnpany 
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1 1GWA's 2007 amended replacement water plan as on behalf of IGWA and the districts. Based on the 
2 preliminarily approved and set a hearing date for June order that essentially directs IGWA to come up with 
3 2 1 st and a status conference for June 5,2007. infonnation here that you just read from the order 
4 On June 4,2007, JGWA and the City of Pocatello described, it \vould appear appropriate that IGWA go 
5 requested that the healing on the 2007 replacement plan 
6 be vacated. On June 11.2007,l issued an order in evidence. in evidence of a proposed document. that 
7 denying a motion to vacate the hearing but ordered that summarizes. as req~~ested by the order, all o f  the 
8 the hearing be rescheduled to June 22.2007. today. leases that IGWA has available at this time, identifies 
9 Finally. the J~ine  1 1,2000 order limited the scope 

1 0  oftoday's hearing as follows. This is the scope tliat 
1 i we'll be follo\ving this morning. Quote. Presentation 1 simply present that in evidence without furthel- 

i 4 the timely in-season replacement water and reasonable 4 that we could negotiate s h o ~ ~ l d  it be necessaly. And 
i 5 carry-over water can be provided to rnelnbers of the 5 1'11 make a representation to the parties with respect 
I6 Surfhce Water Coalition is what is required. IGWA 6 to those leases. 1'11 do that in a moment. Then our 
17 should be prepared to identifjl with specificity the 7 intention would be to call Ron Carlson, and he  would 
18 writer i t  has acquired, the quantities it has acquired. 8 provide brief testimony to explain how the plan would 
19 and the ineans by which such water can be timely 9 be implemented. the plans with the 01-der, and he 
2 0 delivered to members of the Surface Water Coalition. 0 further will explain the timing of  this de l ive~y based 

1 upon the accounting proccclurcs i~sed in Watcr District 
2 2 So ilic hearing this morning is to look at the 2 01 based on his kno~vlccl~e and experience. 

i the various members of the Surface Water Coalition. 
2 1-hat  issue which has been brought as objected to by the 2 MR. TUTt-llLI>: Yes. Mr. Budge. Let's just pause 
3 member-s ol'the Surface Water Coalition has been 3 for one moment. For those on the phone, does this 

subs~~med into the hearing that is to take place later 4 sound adeq~~ate'? 
5 this year. I recognize that there are concerns about 5 UNlDENTIFIED SPEAKER: Works for me. 
6 the amounts that have been identified in the order. 6 UNIDENTII~IED SPEAKER: Works for me. 
7 Ilowever. that issue is sufficiently complex that the 7 MR. TU1'1-111-L: Okay. very good, thank you. Please 
E concern about the amounts has been subsumed into the 8 proceed. Mr. Budge. 
9 upcoming hearing to provide for opportunities by all 9 UNIDENTlFIED SPFAICER: That's fine. 
10 the parlies to make argument 011 those con~putations. 1 0  MR. BUDGE: One preliminary matter I want to take 
I I So with that as background infonnation, here is -- 
12 uh, there are a couple of ways that we can proceed this 
13 morning. But with that I would ask oftlie parties that 1 3  second to the last paragraph ofyour  June 1 l th order 
i 4 they come forward to make a recommendation. In this 1 4  that says the hearing on IGWA's 2007 replacement plan 
15 case, because the focus ofthis hearing is on the 1 5 w~ill not incl~icle a r g ~ ~ ~ n e n t  01. presentation of  evidence 

1 Tj to proceed, and if you can do that from the podiuml 18 What happened at the eleventh hour that seems t o  
1 9 please, Mr. Budge, thank you. 1 9  be the case is that the filing that occurred sornetime 
2 0 While we have a speaker at the podium, this is the 2 0 late yesterday -- we discovered it on e-mail this 
2 1 pick-up mike, so 1 think those on the phone should be 2 1 morning -- that the Surface Water Coalition has made a 
2 2 able to hear you from there. Soon afier you start; 2 2 number of filings in this proceeding. They have 
2 3 we'll check with those on the phone to make sure they 2 3 submitted eight affidavits. one from Dan Temple on 
2 4 can hear. Thank you. 2 4 behalf o f A  L! R. one fi-om Vince Alberdi on behalf o f  

3 ( P a g e s  6 to 9) 
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011 behalf of MIV. Randy Binghaln on behalf of Burley 
Inigation District. Ted Beal on behalf ofNol-thside 
Canal Company. Billy Thoinpson on behalf of  MSV. and 
ful-then-nore there was an eal-lier letter submitted by 
Lyn I-lannon under date ofJune 5, 20071 that was written 
directly to the director. It appears quite obvio~isly 
that it was drafted by counsel for (inaudible), 
Mr. Arkoush. and was sent directly to the director. 

All of these doc~rments are an at-tempt to place 
into evidence information regarding things that are 
entirely il-relevant to this proceeding beyond the scope 
of this order. Accordingly. n.e ~vould I-nove to strike 
all those affidavits including the earlier letter of 
MI-. Halmon as being irrelevant to this proceeding 
beyond the scope ofthe order. 

Quite frankly. it seems to me to be in 
considerable disrespect to \vl~at the director has 
directed the pul-pose of this Ilearing as being in a 
limited scope. Ifthe intent is to use these 
af-fidavit as pre-file testimony of these witnesses for 
~ L I I - P U X ~  oftlie ~UILI I -e  Iicai-in2 scl-~edulzd in llie 
beginning of'November. then we have no problem with i t .  

The st ip~~lation we entered into set the schedule 
for (inaudible) to lile a pi-e-file testiinony mandatory 
for expert witnesses. It's optional for lay witnesses. 

1 l'hese all could be lay witnesses. or I suppose they may 
2 have some degree of expertise tliat relates to the 
3 operation of their particular systems. We have no 
4 objection that they remain on file if the intent of the 
5 Surface Water Coalition is to use those as pre-file 
6 testimony in that case. 
7 There being no limit as to when they file it. we 
8 siniply had a deadline that was the cutoff date. So if 
9 this is earlier pre-file testimony we're fine with 

1 0  that. For the purpose of this proceeding. they should 
11 be  stricken and disregarded from the record. We're not 
1 2  here to go into all those other things. I think the 
13 order makes that clear. 
1 4  MR. TUTFIILS~: Yes. Mr. Budge, 1 have reviewed sol 
1 5  but not all of the docunlents that have been recently 
1 6  filed. As 1 read the documents, I read them as 
1 7  preliminary to what's happening later this year and not 
1 8  -- the ones I've seen so far are not gelmane to the 
1 9  proceeding for this morning. 1 don't see striking them 
2 0 but rather keeping them as part of  the record. 
2 1  MR. BUDGE: As long as we have clarification 
22 they'll be disregarded for purposes of the  ruling on 
2 3 today's proceeding then we're fine with that. 
2 4 MR. TU1-1-IILL: Yes. Mr. Budge. I don't see that 
2 5 they're gennane at this point. With that said, as we 

1 1  

move forward in this proceeding if there's a different 
perspective on that, there \ \ t i l l  be opportunity for 
other counsel to present that perspective. And in 
fact, it looks like Mr. Arkoush is ready to present on 
that right now. As you brought up this prelinlinary 
matter, perhaps we should proceed to take care of  this 
at this tirne. 

MR. BUDGE: (Inaudible) him with an opportunity to 
give all the arguments he wants. " 

MR. TUTHILL: Okay. thank yout Mr. Budge. Please. 
Mr. A]-koush. 

MR. ARKOUStl: Thank you very much. I Just want to 
briefly respond, and then Mr. Thompson will respond. 
It's probably appropriate at this tinie 10 renew the 
objections as put on the record at tlie status 
conference and remind the director that in the fifth 
suppleinental order. especially in footnote 3.  you 
indicated that you woulcl coinmence using the 1995 year 
as a basis in conjunction with the director's estimates 
of what this weather and water would look like this 
year. 

Then ~1sing the tenn "granularity," you said that 
you would ~nodify  tllr0~1g11 tlie irrigation season in 
compliance with the Supreme Court's ~nandate that the 
provision of  water be timely pi-ovided that (inaudible). 

1 3  

In footnote 3 you indicated in the last sentence that 
as of  yet we have not demonstrated the need. meaning 
the Surface Water Coalition did not provide that 
information or that tliat did not happen that would 
require you to change the quantities that you put in 
(inaudible). 

At the status conl'erence both Mr. Fletcher and 1 
indicated to you that you believe that by June. by tho 
end of June, if you were going to provide water to 
these managers it was in fact time to act if-you were 
going to meet the mandate of the Supreme Court that the 
adlninistration (inaudible). We did send on June 5 from 
Anlerican 1-alls Municipal District 2 a lettel indicating 
that based upon the manager's calculations that you 
would need 20.000 more acre feet. For American Falls 
to have full head-gate deliveries. as promised by the 
May 9.2005 order. and as of yet (inaudible) the other 
managers have followed up plus we emphasized oul-s in 
the filings that we've done yesterday. So I wo~ild 
respond that there's no intention here today to. as 
counsel said. disrespect the order. 

I mean you're running this. We're going to abide 
by how you run it. That's just the way it is. But we 
are required to make a record. and we ale entitled to  
make a record. Even beyond today's hearing. if there's 

13 
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going to be granularity, the director may -- and there 
are managers here in the back of the room -- the 
director may want to give us some guidance when the 
next stop in the scale of granularity is going to be 
put on the page. 1 think it's time. 

I would also like to say that, if what I am 
hearing is what 1 think I'm hearing. we're going to 
have to begin this year in November after the fact 
accounting the water needs that we need no\\* for. as 
Judge Wood put it. when the fields are green. I 
vehemently object to that, and I'm hearing the 

said no. Mr. Director indicated the Department needs 
to do that now. 

So that's the purpose of all o i the  filings. I t  
\has not to inteiineddle [sic] with YOLIT- hearing or 
r~iling (inaudible). I think Mr. Thompson (inaudible). 

MR. TUTMILL: Thank you. Mr. Arkousli. MI-. 
Thompson. 

the request for an updated ~naterial and prc- 
detennination of the affidavits of the managers 
yesterday consistent with the director's prior 

methodology. You can take data available today, roll 
it into the May 2nd order methodology, and w e  can have 
a hearing on whether that 1995 date is the right date, 
whether the ~nethodology is conect on November 28th: 
and to consider the manager's testimony on this point 
essentially amounts to reconsidering that 1 995 date 
because they're all arguing for a different date now. 

So that would be the distinction I draw. And the 
footnote 3 that Mr. Arkoush read to you. 1 think that 
sentence should be interpreted to mean that the Surface 
Water Coalition has not yet demonstrated any need 
because we haven't had a hearing because. rather than 
have a hearing last year, we were all at the Supreme 
Court chasing down the (inaudible) challenge. That's 
my clarification. Thank you. 

MR. TUTHILL: Okay. Thank you, Ms. Iclahn. 
Mr. Thompson. 

MR. Tl-lOMPSON: Just for the record. we object to 
Pocatello's participation given the limited scope of- 
this hearing on IGWA's replacement plan. Pocatello is 
not subject to that fifih amended order or the -- 
they haven't offered any replacement plan this year 
either. so we would make that point for the record 
Ms. Klalin's statement that she objects to our 
submitting infonnation while they've objected to the 

16 

1 orders that your amendment had the June 5 status 1 lack of information we provided to the director the 
2 conference to update that comp~~tation based on the 2 last two years. So I find it inconsistent that we're 
3 act~lal reservoir allocation which (inaudible). uh. the 3 trying to provide information in a timely manner to 
4 duty to continue to monitor water supply conditions 4 update on water supply (inaudible). 
5 throughout the season. 5 MR. TUTHILL: Thank you. Mr. Thompson. 
6 The managers have put together their best 6 MS. KLAFIN: J L I S ~  one quick point, if the -- 
7 available information at this time to give you what we 7 MR. TUTFIILL: Ms. Klahn. 
8 feel is a proper update at this point, and i t s  not to 8 MS. KLAHN: I'm Sarah Iclahn for the City of- 
9 introduce them with evidence today at this hearing. 9 Pocatello. If the affidavits and pleading that were 

1 0  it's for your benefit, the   no st up-to-date information 1 0  filed yesterday are considered and adopted by the 
11 from the water district, actual water supply conditions 11 Department, Pocatello will have to curtail inany wells, 
12 that they're experiencing that they're forecasted to 1 2  and we're already looking at how to do a replacement 
1 3  experience this year and what they can couni on for 1 3  water plan in the event that the 228,000 acre foot 
1 4  deliveries. 1 4  number were to be adopted by the Department, so  we hav 
1 5  MR. TUI'I-IILL: Okay. Thank you. Mr. l'ho~mpson. I 1 5  a dog in this fight. Thank you. 
1 6  appreciate that. Go on, please. Come forward. 1 6  MR. TUTHILL: Thank you, Ms. Klahn. Any other 
17 MS. KLAHN: Good morning. Sarah I<lahn ti-om the 1 7  discussion on this issue? Okay. With that I would 
1 8  City of Pocatello. While we're all making our rccord 1 8  thank the parties for providing the information. 1 
1 9  here, I'd like to clarify a couple o f  things. Your 1 9  understand the spirit in which this information is 
2 0 fifth ainended order does indeed mention the possibility 2 0 PI-ovided. I do believe that this is a different issue 
2 1  oftaking another look at the water supply situation as 2 1 in the same case. What we're talking about this 
2 2 the summer goes on. I would suggest that you can do 2 2 morning is the acceptability of the Ground Water 
2 3  that without the help of the Surface Water Coalition. 2 3 Appropriators' plan. The Surface Water Coalition 
2 4 You had objected they be used in the first place. 2 4 inembers are coming folward to say that the 1995 
2 5  Then you sort ofrolled into the May 2nd order 2 5 cornpar-ison is not acceptable. 
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