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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF THE PETITION

FOR DELIVERY CALL OF A & B
IRRIGATION DISTRICT FOR THE

DELIVERY OF GROUND WATER AND
FOR THE CREATION OF A GROUND

WATER MANAGEMENT AREA

)
)
)
)
)
)
)

DOCKET NO. 37-03-11-1

A&B’s MOTION FOR
DECLARATORY RULING

COMES NOW, A & B Irrigation District (“A&B” or “District”), by and through counsel

of record, and hereby moves the Hearing Officer pursuant to Rules 260 and 565 of the

Department’s Rules of Procedure (IDAPA 37.01.01 et seq.), for an Order, in establishing the law

applicable to A&B’s Petition for a Delivery Call of ground water pursuant to its ground Water

Right No. 36-02080, and the administration of that right, in the hearing before the Hearing

Officer on A&B’s February 13, 2008 Petition Requesting Hearing on Director’s January 29,
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2008 Order, that A&B’s said water right and its administration is exempt from the provisions of
Idaho’s Ground Water Act, 1.C. § 42-226, et seq., and amendments thereto, initially adopted in
1951 by the Idaho legislature (1951 Idaho Session Laws, ch. 200), and in particular that
provision adopted in 1953 which states: “Prior appropriators of the underground water shall be
protected in the maintenance of reasonable ground water pumping levels as may be established
by the Director of the Department of Water Resources as herein provided.” 1. C. § 42-226;
Idaho S.L. 1953, ch. 182, § 1; which exemption in § 1 of the Ground Water Act (“GWA”) states:
“This act shall not affect the rights to the use of ground water in this state acquired before its
enactment.” (I.C. §§ 42-226 and 42-229); and, for a further Order that in the application of the
“Rules for Conjunctive Management of Surface and Ground Water Resources” (“CM Rules”™)
adopted by IDWR on October 7, 1994, IDAPA 37, Title 03, chapter 11, said CM Rules shall be
interpreted to include and to be consistent with prior legal precedent established by case law as
directed by CM Rule 20.02 which provides: “These rules acknowledge all elements of the prior
appropriation doctrine as established by Idaho law.” IDAPA 37.03.11.020.02.

Said motion is made on the grounds and for the reasons that Water Right No. 36-02080
relied upon by A&B to obtain delivery of the water to which it is entitled under said decreed
water right was acquired on September 9, 1948, prior to the adoption of the Idaho GWA, that the
administration of said right is excluded from the provisions of the Idaho GWA, and the CM
Rules may be applied in the delivery of water to A&B under said water right only to the extent
the CM Rules are consistent with the elements of the prior appropriation doctrine, including the
standard that “first in time is first in right” as established by the Constitution, applicable statutes,
and case law of Idaho, (IDAPA 37.03.11.010.12 “Definitions” and § .02 of Rule 20, supra) and
the facts established by certain uncontested findings of fact in the Director’s Order of January 29,
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2008, the Affidavit of Dan Temple attached hereto in support of this Motion, and the
Memorandum in Support of the Motion submitted herewith setting forth the material facts and
controlling law ﬁpon which petitioner A&B relies to support this Motion.

ORAL ARGUMENT IS REQUESTED.

+
DATED this /> day of March, 2008.

By%

ger D. Liﬁg
Attorney at Law

BARKER, ROSHOLT & SIMPSON LLP

By%
Jokr K. Siehpson

Travis L. Thompson
Paul. L. Arrington

Attorneys for A&B Irrigation District
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CERTIFICATE OF MAILING

»
I hereby certify that on this Z(S/day of March, 2008, the above and foregoing, was sent to the following
by U.S. Mail proper postage prepaid and by email for those with listed email addresses:

Hon. Gerald F. Schroeder

c/o Victoria Wigle

IDWR

P.0O. Box 83720

Boise, ID 83720
victoria.wigle@idwr.idaho.gov

fcjschroeder@email.com

Randall C. Budge
Candice M. McHugh
Racine Olson

PO Box 1391

201 E Center Street
Pocatello ID 83204-1391
rcb@racinelaw.net
cmm(@racinelaw.net

Sarah A. Klahn

White & Jankowski LLP

511 Sixteenth Street, Suite 500
Denver, CO 80202
sarahk@white-jankowski.com

B.J. Driscoll Steve L Stephens Fred & Phyllis Stewart
McGrath Meacham Smith PLLC Butte Co Prosecuting Attorney 300 Sugar Leo Road
414 Shoup 260 Grand Ave St George UT 84790
PO Box 50731 PO Box 736
Idaho Falls ID 83405 ArcoID 83213
bjd@eidaholaw.com
Michael Patterson, President City of Firth Todd Lowder
Desert Ridge Farms Inc. PO Box 37 2607 W 1200 S
PO Box 185 Firth ID 83236 Sterling ID 83210
Paul ID 83347
Neil and Julie Morgan Charlene Patterson William A. Parsons
762 W Hwy 39 Patterson Farms of Idaho Parsons Smith Stone LLP
Blackfoot ID 83221 277N 725 Lane W 137 West 13® St

Paul ID 83347 PO Box 910

Burley ID 83318
wparsons(@pmt.org

A. Dean Tranmer Winding Brook Corp James C. Tucker

City of Pocatello ¢/o Charles W Bryan Jr Idaho Power Company

PO Box 4169 UBS Agrivest LLC 1221 West Idaho Street
Pocatello ID 83201 PO Box 53 Boise, ID 83702-5627
City of Pocatello Nampa ID 83653 jtucker2@idahopower.com
dtranmer@pocatello.us

Lary S Larson Jo Beeman, Esq. City of Basalt

Hopkins Roden Crockett Hansen & Beeman & Associates PO Box 178

Hoopes 409 W Jefferson Basalt ID 83218

PO Box 51219 Boise ID 83702

Idaho Falls ID 83405-1219

jo.beeman(@beemanlaw.com
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M. Jay Meyers
Myers Law Office
300 N 7" Ave

PO Box 4747
Pocatello ID 83205

John J. Hockberger Jr.
Kathleen Marion Carr
Office of the Field Solicitor
US Dept of the Interior

960 Broadway Ave Ste 400
Boise ID 83706

kmarioncarr@yahoo.com

LaDell and Sherry Anderson
304 N 500 W
Paul ID 83347

Denise Glore, Attorney
Office of Chief Counsel

US Dept of Energy

1955 Fremont Ave MS 1209
Idaho Falls ID 83415-1510
gloredm@id.doe.gov

Mary Ann Plant
480N 150 W
Blackfoot ID 83221

O.E. Feld & Berneta Feld
1470 S 2750 W
AberdeenID 83210

Jeff Feld
719 Bitterroot Dr
Pocaello ID 83201

Eugene Hruza
PO Box 66
Minidoka ID 83343

Jerry R. Rigby

Rigby Andrus and Moeller
25 N 2™ East

Rexburg ID 83440
jrigby@rex-law.com

Robert E. Williams

Fredericksen Williams Meservy &
Lothspecih LLP

153 E Main St

PO Box 168

Jerome ID 83338
rewilliams(@cableone.net

Gregory P. Meacham

McGrath Meacham & Smith PLLC
414 Shoup

Idaho Falls ID 83405

Richard J. Kimmel
867 N. 800 East
Shelley, ID 83274

James S. Lochhead

Michael A. Gheleta

Brownstein Hyatt Farber Schreck
P.C.

410 Seventeenth Street Suite 2200
Denver, CO 80202
jlochhead(@bhfs.com
mgheleta@bhfs.com

F. Randall Kline
P.O. Box 397

427 N. Main St.
Pocatello, ID 83204

City of Castleford
P.O. Box 626

300 Main
Castleford, ID 83321
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Travis L. Thompson
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