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COMES NOW, A & B Irrigation District ("A&Bm or "District"), by and through counsel 

of record, and hereby moves the Hearing Officer pursuant to Rules 260 and 565 of the 

Department's Rules of Procedure (IDAPA 37.01.01 et seq.), for an Order, in establishing the law 

applicable to A&B's Petition for a Delivery Call of ground water pursuant to its ground Water 

Right No. 36-02080, and the administration of that right, in the hearing before the Hearing 

Officer on A&BYs February 13, 2008 Petition Requesting Hearing on Director's January 29, 
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2008 01-der, that A&BYs said water right and its administration is exempt &om the provisions of 

Idaho's Ground Water Act, I.C. 5 42-226, et seq., and amendments thereto, initially adopted in 

1951 by the Idaho legislature (1951 Idaho Session Laws, ch. 200), and in particular that 

provision adopted in 1953 which states: "Prior appropriators of the underground water shall be 

protected in the maintenance of reasonable ground water pumping levels as may be established 

by the Director of the Department of Water Resources as herein provided." I. C. 5 42-226; 

Idaho S.L. 1953, ch. 182, 5 1; which exemption in 5 1 of the Ground Water Act ("GWA") states: 

"This act shall not affect the rights to the use of ground water in this state acquired before its 

enactment." (I.C. 5 5  42-226 and 42-229); and, for a further Order that in the application of the 

"Rules for Conjunctive Management of Surface and Ground Water Resources" ("CM Rules") 

adopted by IDWR on October 7, 1994, IDAPA 37, Title 03, chapter 11, said CM Rules shall be 

interpreted to include and to be consistent with prior legal precedent established by case law as 

directed by CM Rule 20.02 which provides: "These rules acknowledge all elements of the prior 

appropriation doctrine as established by Idaho law." IDAPA 37.03.1 1.020.02. 

Said motion is made on the grounds and for the reasons that Water Right No. 36-02080 

relied upon by A&B to obtain delivery of the water to which it is entitled under said decreed 

water right was acquired on September 9, 1948, prior to the adoption of the Idaho GWA, that the 

administration of said right is excluded fi-om the provisions of the Idaho GWA, and the CM 

Rules may be applied in the delivery of water to A&B under said water right only to the extent 

the CM Rules are consistent with the elements of the prior appropriation doctrine, including the 

standard that "first in time is first in right" as established by the Constitution, applicable statutes, 

and case law of Idaho, (IDAPA 37.03.1 1.010.12 "Definitions" and 5 .02 of Rule 20, supra) and 

the facts established by certain uncontested fmdings of fact in the Director's Order of January 29, 
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2008, the Affidavit of Dan Temple attached hereto in support of this Motion, and the 

Memorandum in Support of the Motion submitted herewith setting forth the material facts and 

controlling law upon which petitioner A&B relies to support this Motion. 

ORAL ARGUMENT IS REQUESTED. 

DATED this ?('day of March, 2008. 

BARKER, ROSHOLT & SIMPSON LLP 

Travis L. Thompson 
Paul. L. Arrington 

Attorneys for A&B Irrigation District 
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w 
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by U.S. Mail proper postage prepaid and by email for those with listed email addresses: 

Hon. Gerald F. Schroeder 
C/O Victoria Wigle 
IDWR 
P.O. Box 83720 
Boise, ID 83720 
victoria.wiale@,idwr.idaho.~ov - 

fcischroeder@,email.com 

B.J. Driscoll 
McGrath Meacham Smith PLLC 
414 Shoup 
PO Box 5073 1 
Idaho Falls ID 83405 
bid@,eidaholaw.com 

Michael Patterson, President 
Desert Ridge Farms Inc. 
PO Box 185 
Paul ID 83347 

Neil and Julie Morgan 
762 W Hwy 39 
Blackfoot ID 83221 

A. Dean Tranmer 
City of Pocatello 
PO Box 4169 
Pocatello ID 83201 
City of Pocatello 
dtranmer@,pocatello.us 
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