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ARGUMENT 

1. THIS COURT ALREADY REJECTED THE SPRING USERS’ POSITION THAT GROUNDWATER 
SHOULD BE ADMINISTERED STRICTLY ON A PRIORITY IN TIME BASIS. 

The Spring Users present a myopic view of Idaho water law whereby the Director is to do 

nothing more than compare priority dates when administering groundwater.  They claim that 

principles of reasonable use and full economic development are “new theories for Idaho water 

law which would preclude administration of [] junior ground water rights.”  (Spring Users’ Resp. 

Br. 22.)  In fact, the section of their brief entitled “Legal Basis for Conjunctive Administration” 

fails to cite any of the cases, statutes, and constitutional provisions addressing reasonable use and 

full economic development.  In their view, consideration of these policies automatically results 

in “reverse-priority” administration.   Id. at 25.   

This is not the first time the Spring Users have argued for groundwater administration by 

priority alone.  In American Falls Reservoir Dist. No. 2 v. Idaho Dept. of Water Resources 

(“AFRD2”), Clear Springs and other surface water users argued that the CM Rules “flip the law 

of prior appropriation on its head” and result in “reverse ‘first in time, first in right.”  (Pls’ Br. in 

Resp. to Defs’and IGWA’s Open. Brs., AFRD2, Idaho S. Ct. Docket Nos. 33249, 33311, 33399 

(Nov. 10, 2006), attached hereto as Addendum A at 14, 16.)  They asserted that “the Director has 

no authority to reduce a senior’s right based upon a subjective determination in order to promote 

‘the maximum beneficial use and development of this state’s water.’”  Id. at 24.  Their position 

was, in sum, that “water rights in Idaho should be administered strictly on a priority in time 

basis.”  AFRD2, 143 Idaho 862, 870 (2007).   
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This Court rejected that argument, confirming instead that “there is a lot more to Idaho’s 

version of the prior appropriation doctrine than just ‘first in time.’”  Id. at 872.  The Court held 

that when responding to calls for the delivery of groundwater, the Director must also “make 

determinations regarding material injury, the reasonableness of a diversion, the reasonableness of 

use and full economic development.”  Id. at 876.  

Principles of reasonable use and full economic development are embodied in the Ground 

Water Act (the “Act”), Swan Falls Agreement (the “Agreement”), and Rules for Conjunctive 

Management of Surface and Ground Water Source1 (“CM Rules”) which define meaningful 

criteria for groundwater administration.  Unfortunately, the curtailment orders2 fail to meet those 

criteria, as explained below. 

2. THE CURTAILMENT ORDERS VIOLATE THE GROUND WATER ACT BY FAILING TO 
ADMINISTER THE ESPA BASED ON REASONABLE GROUNDWATER LEVELS. 

The Spring Users and the Idaho Department of Water Resources (“IDWR”) criticize the 

Groundwater Users for focusing on the Act and its assurance that groundwater users “shall be 

protected in the maintenance of reasonable pumping levels ….”  I.C. 42-226.  The Spring Users 

say this demonstrates a “repeated failure to accept reality that junior ground water rights are 

subject to administration pursuant to Idaho’s prior appropriation doctrine.”  (Spring Users’ Resp. 

Br. 22.)  The IDWR similarly argues that “the Ground Water Users focus solely on full economic 

development without consideration of other equally important objectives of the Prior 

Appropriation Doctrine, namely priority of right.”  (IDWR Br. 31.) 
                                                 
1 The CM Rules are found at IDAPA 37.03.11. 
2 The Blue Lakes Order (R. Vol. 1 p. 45), the Clear Springs Order (R. Vol. 3 p. 487), and the Final Order (R. Vol. 16 
p. 3950) are referred to collectively in this brief as the “curtailment orders.” 
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The Groundwater Users’ attention to the Act is deliberate.  This is the first time the 

Director has been called upon to apply the Act in response to a call for the delivery of ground-

water by the holder of a surface water right.  It is also the first time the Director has been called 

upon to apply the Act to the massive ESPA—the aquifer for which the Act was chiefly enacted. 

This Court has already declared that the prior appropriation doctrine “was modified in 

certain respects by the enactment of the Ground Water Act ….”  Parker v. Wallentine, 103 Idaho 

506, 512 (1982).  How the Act operates is at the heart of this case.  Yet neither the Spring Users 

nor the IDWR present a cogent explanation of the Act that honors its terms.  The Spring Users 

argue that the Act has no effect at all.  (Spring Users’ Resp. Br. 43.)  The IDWR recognizes that 

the Act does contain substantive requirements for groundwater administration, but mistakenly 

claims that the “trim line” meets those requirements.  (IDWR Br. 32.) 

As explained below, the Act enables full economic development of Idaho’s groundwater 

resources by requiring that Idaho’s aquifers be administered based on reasonable groundwater 

levels.  I.C. 42-226.  It applies to all calls for the delivery of groundwater, whether made by 

surface or ground water users.  I.C. 42-237b.  The curtailment orders violate the Act by failing to 

administer the ESPA accordingly. 

a. The Act protects junior groundwater rights from curtailment so long as a 
reasonable groundwater level is maintained.  

The goal of the Act is “full economic development of underground water resources.”  I.C. 

42-226.  The Act assures this will be achieved by providing that groundwater users “shall be 

protected in the maintenance of reasonable pumping levels ….”  Id. (emphasis added). 
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The term “pumping levels” refers to the level of the groundwater table.  The withdrawal 

of groundwater naturally lowers the water table whereas water entering the aquifer through 

precipitation, surface water irrigation, etc. (“recharge”) naturally raises the water table. 

The Act defines what constitutes a “reasonable” groundwater level by instructing the 

Director to curtail groundwater use if it will “result in the withdrawing of the ground water 

supply at a rate beyond the reasonably anticipated average rate of future natural recharge.”  I.C. 

42-237A(g).  As an exception, the Act allows withdrawals to exceed recharge if “[a] program 

exists or likely will exist which will increase recharge or decrease withdrawals within a time 

period acceptable to the director to bring withdrawals into balance with recharge.”  Id.  These 

provisions make clear that a reasonable groundwater level exists if the amount of recharge to the 

aquifer is capable of sustaining the amount of water withdrawn from the aquifer. 

This balance between aquifer recharge and withdrawals is key to the Act’s goal of full 

economic development.  To curtail sustainable groundwater use would obviously result in 

underutilization of the aquifer, thereby blocking full economic development.  By protecting 

sustainable groundwater use, the State is able to “best [] utilize the annual supply without over-

drafting the stock which maintains the aquifer’s water level.”  Baker v. Ore-Idaho Foods, Inc., 

95 Idaho 575, 580 (1973).   

The Spring Users claim that administration of the ESPA based on reasonable ground-

water levels Act will result in unlimited groundwater pumping “until the point everyone will be 

out of water.” (Spring Users’ Resp. Br. 44.)  In other words, they argue that the Act condones 

groundwater “mining” which is caused by “perennially withdrawing ground water at rates 
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beyond the rate of recharge.”  Baker, 95 Idaho at 577.  This argument ignores the plain language 

of the Act.  Because mining results in underutilization of an aquifer, thereby blocking full 

economic development, the Act prohibits “withdrawing of the ground water supply at a rate 

beyond the reasonably anticipated average rate of future natural recharge.”  I.C. 42-237A(g); see 

also Baker, 195 Idaho at 583. 

The Spring Users also claim that administration based on reasonable groundwater levels 

“does not address a core issue—the effect of the doctrine of ‘first in time is first in right’ in water 

rights.”  (Spring Users’ Resp. Br. 21; quoting R. Vol. 16, p. 3844.)  The IDWR likewise claims 

that the protection of sustainable groundwater use does not give “consideration of other equally 

important objectives of the Prior Appropriation Doctrine, namely priority of right.”  (IDWR Br. 

31).  These assertions ignore the terms of the Act. 

The Act states that “[w]ater in a well shall not be deemed available to fill a water right 

therein if withdrawal therefrom of the amount called for by such right would affect, contrary to 

the declared policy of this act, the present or future use of any prior surface or ground water right 

….”  I.C. 42-237a(g).  In other words, the Act protects the right of senior water users to curtail 

junior rights so long as it does not block full economic development of the resource.  Id.  The 

Act is in essence a legislative declaration that the exercise of priority is reasonable to protect an 

aquifer from being mined; it is not reasonable if it curtails sustainable groundwater use.  The Act 

honors principles of reasonable use and full economic development by precluding seniors from 

curtailing junior water use if the aquifer is capable of sustaining such use without being mined.  

The Act simultaneously honors priority by allowing seniors to curtail junior rights as necessary 
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to maintain a reasonable groundwater level.  This is precisely the “reasonable exercise of the 

doctrine of ‘first in time is first in right’” called for by the Act.  I.C. 42-226.   

The Spring Users malign the Act by claiming that it “attempts to elevate ground water 

rights to a preferred status over the Spring Users surface water rights.”  (Spring Users’ Resp. Br. 

26.)  That statement mischaracterizes the Act.  The Act is not concerned with giving preference 

to any type of water user; it is concerned with “the policy of the law of this state [] to secure the 

maximum use and benefit of its water resources.  Mountain Home Irr. Dist. v. Duffy, 79 Idaho 

435, 442 (1957). 

The Spring Users further challenge the Act by claiming it “prevents administration based 

purely on economics.”  (Spring Users’ Resp. Br. 27.)  This argument too is mistaken.  Nowhere 

does the Act provide for administration based purely on economics.  Rather, as noted by the 

District Court, “full economic development denotes expansive utilization of the aquifer, and does 

not necessarily dictate a preference of a more profitable or popular water use over another.”  

(Clerk’s R. at 120; emphasis added.) 

Finally, the Spring Users’ claim that the Groundwater Users have argued for the first time 

on appeal that the Director misapplied the Act.  (Spring Users’ Resp. Br. 46.)  That argument 

could not be further from the truth.  The Director’s application of the Act has been at the center 

of this dispute from the beginning and the focal point of the Groundwater Users’ arguments to 

the Director and to the district court.  (See, e.g., R. Vol. 15, p. 3662 (C12-13), 3663 (C18), 3675-

76 (C44), 3676 (C48-49); Clerk’s R. p. 10, 128; Groundwater Users’ Open. Br. 19, 32-34, 43-46 

(Jan. 9, 2009) and Reply Br. 1-2, 21-23 (March 9, 2009), Gooding Co. Case No. CV-2008-444.) 
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b. The Act applies to all calls for the delivery of groundwater, whether made by 
surface or ground water users. 

Given the Director’s failure to administer the ESPA based on reasonable groundwater 

levels, the IDWR takes the position that the Act “does not apply to the holders of senior-priority 

surface water rights.”  (IDWR Br. 28-31.)  It claims surface water rights are exempt because the 

Act refers to “reasonable pumping levels” as opposed to “reasonable aquifer levels.”  Id. at 31.   

However, by its own terms, the Act applies when “any person owning or claiming the right to the 

use of any surface or ground water right believes that the use of such right is being adversely 

affected by one or more user[s] of ground water rights of later priority ….”  I.C. 42-237B 

(emphasis added).  The distinction between “pumping levels” and “aquifer levels” exists is in 

word only.  Both terms refer to the elevation of the groundwater table.  As this Court recognized 

in Baker, the Act is concerned with “the maintenance of water tables.”  95 Idaho at 581 

(emphasis added). Thus, the District Court properly held that “any surface water appropriation 

fed from a hydraulically connected ground water source regulated by the Act is effected by the 

Act.”  (Clerk’s R. p. 77.) 

c. The CM Rules expressly incorporate the Act. 

The Spring Users frame the Groundwater Users’ position as a “theory that ‘full economic 

development’ creates a substantive condition or limit for conjunctive administration.”  (Spring 

Users’ Resp. Br. 43).  Their juxtaposition of full economic development against conjunctive 

management is misleading.  Full economic development is not opposed to, but in fact part of, 

conjunctive management, as explained in CM Rule 20.03:  
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These rules integrate the administration and use of surface and ground water in a 
manner consistent with the traditional policy of reasonable use of both surface and 
ground water.  The policy of reasonable use includes the concepts of priority in 
time and superiority in right being subject to … full economic development as 
defined by Idaho law. 

The CM Rules further incorporate the Act and its program of administering Idaho’s aquifers 

based on reasonable groundwater levels by defining full economic development in terms of 

groundwater use “in the public interest at a rate that does not exceed the reasonably anticipated 

average rate of future natural recharge, in a manner that does not result in material injury to 

senior-priority surface or ground water rights, and that furthers the principle of reasonable use 

….”  CM Rule 10.07.  Indeed, were it not for the principles of reasonable use and full economic 

development embodied in the Act, groundwater would be administered strictly by priority and 

there would be no need for the CM Rules. 

d. Courts have long recognized reasonable use and full economic development 
as substantive limitations on a water user’s right to exercise priority. 

The Spring Users assert that “IGWA fails to cite any cases supporting their theory that 

‘full economic development’ creates a substantive condition or limit for conjunctive 

administration.”  (Spring Users’ Resp. Br. 43).  They even say that Idaho law does not contain 

“any cases where administration to protect the senior water right has been denied in the name of 

economic development of junior water rights.”  Id.  This allegation ignores a host of cases 

upholding principles of full economic development and reasonable use, four of which are cited in 

the Groundwater Users’ Opening Brief. 

In Schodde v. Twin Falls Land & Water Co., the senior water user (Schodde) diverted his 

water right from the Snake River.  224 U.S. 107, 114 (1910).  A dam and a large canal (the Twin 
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Falls Canal) were subsequently constructed to provide irrigation water to 300,000 acres of land 

under junior-priority rights.  Id. at 115.  The dam made it impossible for Schodde “to irrigate 

[his] lands or any part thereof or to raise profitable crops thereon or to use the same as pasture 

lands.”  Id. at 116.   

The Court recognized that to give Schodde an absolute right to exercise his priority 

would substantially limit beneficial use of the Snake River:  

without the dam the Twin Falls scheme with all its present great promise fails.  
Not only this, but the Government is now constructing a dam across the river 
some distance above plaintiff for another extensive irrigating scheme, known as 
the Minidoka Project, which will take a large amount of the water and so much 
that probably there will not be enough left, especially at low stages of the river, 
for the full operation of the plaintiff’s wheels. 

Id. at 118-19.  Though senior in priority, the Court denied Schodde’s delivery call because it 

would block maximizing beneficial use of the Snake River.  The Court reasoned that  

the right of appropriation must be exercised with some regard to the rights of the 
public. It is not an unrestricted right.  …  It must be exercised with reference to 
the general condition of the country and the necessities of the people, and not so 
to deprive a whole neighborhood or community of its use and vest an absolute 
monopoly in a single individual.   

Id. at 120-21.  Schodde is clearly a case where administration to protect a senior water right was 

denied in the name of economic development of junior water rights. 

While Schodde is a decision from the United States Supreme Court, it relied on this 

Court’s earlier decision in Van Camp v. Emery which explained that  

In this arid country where the largest duty and the greatest use must be had of 
every inch of water in the interest of agriculture and home-building, it will not do 
to say that a stream may be dammed so as to cause subirrigation of a few acres at 
a loss of enough water to surface-irrigate ten times as much by proper irrigation. 
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Id. at 124-25 (quoting Van Camp, 13 Idaho 202, 208 (1907)).  Schodde has since been cited 

favorably by this Court.  AFRD2, 143 Idaho at 876. 

The Spring Users try to distinguish Schodde by claiming that “Schodde was not deprived 

of the quantity of water he diverted through his water wheel.”  (Spring Users’ Resp. Br. 47.)  

This argument ignores the fact that Schodde was left without any water.  The decision explains 

that Schodde “will not in the future be able to irrigate said lands or to raise profitable crops or 

any crops thereon, as long as defendant’s dam is maintained.”  224 U.S. at 441.  While some 

water still flowed in the Snake River, Schodde had no way of diverting it.   

Schodde stands for two key propositions: 1) that an appropriator is not entitled to a 

certain elevation of a stream or waterway, and 2) “that the right of appropriation must be 

exercised with some regard to the rights of the public.  It is not an unrestricted right.”  Id. 120. 

This Court’s decision in Baker also confirms that a delivery call may be denied in the 

interest of full economic development of a groundwater resource.  95 Idaho 575.  In Baker, the 

Court was “called upon to construe our Ground Water Act’s policies of promoting ‘full 

economic development’ of ground water resources and maintaining ‘reasonable pumping 

levels.’”  Id. at 576.  The Court had previously taken a strict priority approach to groundwater 

administration, holding that “the only way that a junior can draw upon the same aquifer is to hold 

the senior harmless for any loss incurred as a result of the junior’s pumping.”  Baker, 95 Idaho at 

581 (citing Noh v. Stoner, 53 Idaho 651 (1933)).  The Baker decision reversed Noh, reasoning 

that “[i]f the costs of reimbursing the senior became excessive, junior appropriators could not 
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afford to pump from the aquifer.”  95 Idaho at 581.  The Court held that Noh was “inconsistent 

with full economic development of our ground water resources.”  Id. at 581-82.   

The Baker decision confirms that “the phrase ‘reasonable pumping levels’ means that 

senior appropriators are not necessarily entitled to maintenance of historic pumping levels.”  Id. 

at 584.  The Court explained that 

[a] senior appropriator is only entitled to be protected to the extent of the 
“reasonable pumping levels” as established by the IDWA.  A senior appropriator 
is not absolutely protected in either his historic water level or his historic means 
of diversion.  Our Ground Water Act contemplates that in some situations senior 
appropriators may have to accept some modification of their rights in order to 
achieve the goal of full economic development. 

In the enactment of the Ground Water Act, the Idaho legislature decided, as a 
matter of public policy, that it may sometimes be necessary to modify private 
property rights in ground water in order to promote the full economic 
development of the resources.  The legislature has said that when private property 
rights clash with the public interest regarding our limited ground water supplies, 
in some instances at least, the private interests must recognize that the ultimate 
goal is the promotion of the welfare of all our citizens.  

Id. (internal cites omitted). 

Later, in Parker v. Wallentine, this Court again affirmed that the prior appropriation 

doctrine “was modified in certain respects by the enactment of the Ground Water Act ….”  103 

Idaho 506, 512 (1982).  More recently, in AFRD2, the Court held that “[w]hile the prior 

appropriation doctrine certainly gives pre-eminent right to those who put water to beneficial use 

first in time, this is not an absolute rule without exception.”  143 Idaho at 880.  In responding to 

calls for the delivery of groundwater rights, the Court confirmed that the Director must also 

consider “the reasonableness of a diversion, the reasonableness of use and full economic 
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development.”  Id. at 876.  These are not “new theories for Idaho water law” as the Spring Users 

suggest.  (Cf. Spring Users’ Resp. Br. 22.) 

e. The curtailment orders violate the Act by failing to administer the ESPA 
based on reasonable groundwater levels. 

The original curtailment orders issued in 2005 both recite the central premise of the Act 

that “[w]hile the doctrine of ‘first in time is first in right’ is recognized, a reasonable exercise of 

this right shall not block full economic development of underground water resources.”  (R. Vol. 

1, p. 63, ¶ 6; R. Vol. 3, p. 512, ¶ 6.)  However, while the orders acknowledge the mandate for full 

economic development, they are devoid of any application of the Act.  Absent from the orders 

are any findings of fact or conclusions of law addressing reasonable groundwater levels.  (R. 

Vol. 1, p. 45; R. Vol. 3, p. 487.)  In fact, the orders do not even refer to the Act’s promise that 

groundwater users “shall be protected in the maintenance of reasonable ground water pumping 

levels.”  I.C. 42-226.  Instead, the orders curtail all groundwater rights that have a measurable 

impact on spring flows.  (R. Vol. 1, p. 70-71, ¶ 28-31; R. Vol. 3, p. 520, ¶ 30-33.)   

By holding groundwater users liable for all impacts in spring flows, the curtailment 

orders effectively administer the ESPA based on peak groundwater levels rather than reasonable 

groundwater levels, in violation of the Act.  Further, the record shows that the ESPA can sustain 

existing groundwater use without being mined. 

Despite a reduction in recharge due to more efficient irrigation practices, annual recharge 

to the ESPA still remains far greater than annual withdrawals.  Of the 7.5 million acre-feet of 

recharge to the ESPA each year, only 2 million acre-feet are used by groundwater pumpers.  (R. 
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Vol. 1, p. 46, ¶ 4; R. Vol. 3, p. 488, ¶ 4.)  The remaining 5.5 million acre-feet overflows from the 

ESPA and via spring outlets.  Id. at ¶5.   

Accordingly, while spring flows have declined from record highs, they are still 1,200 

cubic feet per second (cfs) higher than they were at the turn of the twentieth century.  (Ex. 407; 

R. Supp. Vol. 3, p. 4431-32.)  Moreover, the effects of groundwater pumping have been 

substantially realized and the ESPA is now at or near equilibrium (i.e. stabilized).  (See 

Groundwater Users’ Open. Br. 15.)  In fact, there is evidence that spring flows are increasing as 

the ESPA recovers from the worst drought on record which occurred in the early to mid 2000s (a 

drought with a probably of occurrence in excess of 500 years).  (Dreher, Tr. 1134.)  Dr. 

MacMillan testified that five of Clear Springs’ raceways that were taken out of production in 

2004 were put back into production in 2006. (Tr. 225.)  The graph attached to the curtailment 

orders showing average annual ESPA discharges in the Thousand Springs area also shows spring 

flows increasing.  (R. Vol. 1, p. 76; R. Vol. 3, p. 526; copies of this document are attached hereto 

as Addendum B.) 

The curtailment orders block full economic development of the ESPA and violate the Act 

by curtailing irrigation to more than 70,000 acres even though the ESPA can sustain such use 

without being mined.   

The Director upheld the curtailment orders by reasoning that groundwater pumpers must 

be held responsible for any lowering of the water table: 

It is, however, inescapable that spring flows have declined over time and that a 
portion of that decline is attributable to ground water pumping.  The ground water 
pumpers are upstream from the springs that supply water to the Spring Users 
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facilities.  The ground water users draw water from the body of water that 
ultimately spills water into the canyon reaches from a variety of springs.  The 
ground water users that have been curtailed are all junior to all Spring Users 
adjudicated rights.  The Spring Users have been prevented from applying water 
that would otherwise be available to them for a beneficial use, causing them 
material injury.  Curtailment is proper. 

(R. Vol. 16, p. 3714.)  Not surprisingly, the Spring Users support the Director’s departure from 

the Act, arguing that “the prior appropriation doctrine is harsh—but it is fair.  It provides 

certainty to water right holders and has been the law in Idaho before statehood.  There is no legal 

or factual reason to change course now for the sole benefit of junior priority ground water 

rights.”  (Spring Users’ Resp. Br. 48.)   

The idea that to apply the Act is to “change course” is remarkable.  While priority of right 

provides a degree of certainty to appropriators, it has never provided absolute certainty.  See 

Schodde, Baker, Parker, and AFRD2, supra.  Moreover, none of the Spring Users’ water rights 

in this case were appropriated until after the Act was amended to provide for full economic 

development.  (1953 Idaho Sess. Laws, ch. 182, p. 278; R. Vol. 1, p. 52, ¶ 34; R. Vol. 3, p. 495, 

¶36.)  The certainties (and uncertainties) upon which the Spring Users made their appropriations 

include administration of the ESPA based on reasonable groundwater levels pursuant to the Act.   

By failing to apply the Act, it is the orders that “change course.”   

The Spring Users further defend the curtailment orders by arguing that “severe economic 

impacts and the blocking of full economic development are wholly unfounded and do not 

provide a sustained reason to preclude conjunctive administration to protect the Spring Users’ 

water rights,” and that “[i]f mitigating senior right is more economical than facing curtailment, 
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the market and the CM Rules provide the junior user with that option.”  (Spring Users’ Resp. Br. 

49; internal quotes omitted).  These statements underscore the fact that the curtailment orders 

adhere to the defunct doctrine of Noh instead of the Act. 

Noh provided that “the only way that a junior can draw on the same aquifer is to hold the 

senior harmless from any loss incurred as a result of the junior’s pumping.”  Baker, 95 Idaho at 

576 (citing Noh, 53 Idaho 651).  Noh was reversed because “[i]f the costs of reimbursing the 

senior became excessive, junior appropriators could not afford to pump from the aquifer,” which 

this Court found to be “inconsistent with the full economic development of our groundwater 

resources.”   Id. at 581.   

The curtailment orders reach the same result as Noh by requiring the Groundwater Users 

to hold the Spring Users harmless for any loss incurred as a result of declines in the groundwater 

table.  (R. Vol. 1, p. 72, ¶ 1-2; R. Vol. 3, p. 524, ¶ 5.)  While the orders pay lip-service to the Act, 

they administer the ESPA no differently than if the Act did not exist.  They violate the Act by 1) 

exempting surface water rights from complying with the Act when making a call for the delivery 

of groundwater, and 2) failing to protect groundwater users “in the maintenance of reasonable 

pumping levels.”  I.C. 42-226.  The orders must therefore be set aside. 

f. The “trim line,” while justified by the futile call doctrine, does not meet the 
requirements of the Act. 

The IDWR attempts to remodel the orders by claiming that the “trim line” is a product of 

the Act as opposed to ESPA Model uncertainty.  (IDWR Br. 32.)  It argues that “[t]he Director’s 

use of the trim-line promoted full economic development of the resource and prevented 
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monopolization of the ESPA, while at the same time protecting the priority of the Spring Users’ 

senior water rights.”  Id. at 52.  This new argument does not comport with the record in this case. 

Nowhere do the original curtailment orders mention the Act, full economic development, 

or reasonable pumping levels in conjunction with the trim line.  The orders clearly explain that 

the trim line was derived from the Director’s calculation of ESPA Model uncertainty.  (R. Vol. 1, 

p. 59, ¶ 67; R. Vol. 3, p. 502, ¶ 71.)  The Director implemented the trim line to exclude from 

curtailment those groundwater rights located so far from the target spring outlets that ESPA 

Model predicted their curtailment would have no measureable impact on spring flows.  (Tr. Vol. 

7, p. 1229-30.)   

Not until the hearing, when the trim line was challenged, was the Act cited in conjunction 

with the trim line.  Even then, however, the Director unequivocally confirmed that the trim line 

was solely a product of ESPA Model uncertainty.  (Tr. 1168: 19-21.)  The hearing officer also 

acknowledged that the basis for the trim line was Model uncertainty.  (R. Vol. 16, p. 3703-04.)    

Despite the after-the-fact citation to the Act in support of the trim line, the trim line does 

not meet the requirements of the Act.  The trim line says nothing of reasonable groundwater 

levels.  Rather, the trim line is justified by the futile call doctrine which is markedly different 

from the Act.   

A “futile call” is “[a] delivery call made by the holder of a senior-priority surface or 

ground water right that, for physical or hydrologic reasons, cannot be satisfied within a 

reasonable time of the call by immediately curtailing diversions under junior-priority water rights 

or that would result in waste of the water resource.”  CM Rule 10.08.  In other words, if 
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curtailment will not provide a usable quantity to the senior within a reasonable time, the call is 

futile.  This is exactly what the trim line does: “remove[s] from the scope of curtailment junior-

priority groundwater rights that might provide no measureable benefit to the Spring Users if 

curtailed.”  (IDWR Br. 33.) 

The Act goes beyond futile call doctrine.  Even though curtailment of a given water right 

may not be futile (i.e. water will reach the senior), the Act precludes curtailment if it will block 

full economic development of the resource.  The curtailment orders, on the other hand, curtail all 

groundwater rights that have a measureable impact on spring flows, regardless of whether 

curtailment blocks full economic development.   

Despite IDWR’s contention, the trim line does not address reasonable groundwater levels 

and therefore does not meet the requirements of the Act.  If the trim line is allowed to pass for a 

proper application of the Act, then the Act is nothing more than the futile call doctrine and may 

as well not exist. 

3. THE CURTAILMENT ORDERS VIOLATE THE COMPREHENSIVE PLAN ESTABLISHED BY THE 
SWAN FALLS AGREEMENT. 

The Spring Users argue that “IGWA wrongly claims that the Swan Falls Agreement 

created a ‘comprehensive plan for the management of the water shed.’”  (Spring Users’ Resp. Br. 

35-35.)  The IDWR similarly argues that “the Ground Water Users are mistaken in arguing that 

the Swan Falls Agreement established a ‘comprehensive plan’ for water rights administration 

….” (IDWR Br. 28.)    

Paragraph 11 of the Agreement speaks for itself: 
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State and Company agree that the resolution of Company’s water rights and 
recognition of the State together with the Idaho State Water Plan provide a sound 
comprehensive plan for the management of the Snake River watershed.  Thus, the 
parties acknowledge that this Agreement provides a plan best adapted to develop, 
conserve, and utilize the water resources of the region in the public interest.  Upon 
implementation of this agreement, State and Company will present the Idaho State 
Water Plan and this document to refer as a comprehensive plan for management 
of the Snake River watershed.   

(Ex. 437 at 5, ¶ 11; emphasis added.)   

The issue is not whether or not the Agreement defines a comprehensive plan for 

management of the Snake River watershed—it clearly does.  The issue is what that plan is and 

what it means for administration of the ESPA. 

a. The comprehensive plan provides for administration of the ESPA based on 
reasonable groundwater levels, in accordance with the Act. 

The Spring Users offer no explanation of the meaning and effect of the comprehensive 

plan established by the Agreement.  They simply ask the Court to ignore the Agreement.  The 

IDWR recognizes that the Agreement does define a comprehensive plan for the Snake River 

watershed, but claims it has no bearing on the Spring Users’ water rights.  (IDWR Br. 17-18.) 

The comprehensive plan has two stated components: a) resolution of Idaho Power’s water 

rights, and b) incorporation of the State Water Plan.  (Ex. 437 at 5, ¶11.)  The second component 

is relevant to this case. 

The Agreement incorporates the State Water Plan because the Swan Falls controversy 

arose in large measure as a result of the first State Water Plan implemented in 1976.  Consistent 

with the Act, the State Water Plan provided for administration of the ESPA based on reasonable 

groundwater levels, measured by Snake River flows at the Murphy Gauge.  (Addendum C at 
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115-16.)  Snake River flows at the Murphy Gauge reflect the groundwater level of the ESPA 

because such flows derive principally from groundwater discharged from the ESPA in the 

Thousand Springs area.  (See Groundwater Users’ Open. Br. 23.)  Higher groundwater levels 

produce higher spring flows (and higher Snake River flows at Murphy); lower groundwater 

levels produce lower spring flows (and lower Snake River flows at Murphy Gauge).   

The State Water Plan established a minimum flow at Murphy Gauge of 3,300 cfs, which 

required that the ESPA be administered to provide sufficient overflow to ensure that 3,300 cfs 

would always pass the Murphy Gauge.  (Addendum C at 116.)  This administrative paradigm 

was explained in the 1986 State Water Plan: “river flows downstream from [Milner] to Swan 

Falls dam may consist almost entirely of groundwater discharge …  The Snake River Plain 

aquifer which provides this water must therefore be managed as an integral part of the river 

system.”  (Ex. 440 at 35.) 

The purpose of administering ESPA discharges based on minimum flows at the Murphy 

Gauge is to maximize beneficial use of the aquifer.  At the time of the 1976 State Water Plan, 

actual flows at the Murphy Gauge exceeded 6,000 cfs.  (Addendum C at 22.)  The minimum 

flow of 3,300 cfs allowed for additional groundwater development while protecting an adequate 

water supply for hydropower, aquaculture, and other uses below Milner.  Id. at 116.  The Plan 

projected that an additional 498,000 acres could be brought under irrigation in the upper Snake 

River basin while maintaining the minimum flow, with groundwater pumping expected to be the 

primary source for such development.  Id. at 117. 
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The State Water Plan was a policy determination that the water table of the ESPA will be 

maintained at a reasonable level so long as a minimum flow of 3,300 cfs at the Murphy Gauge is 

maintained.  The Plan recognized that “[m]ore efficient upstream water use and system 

management plus additional groundwater pumping will have an effect on the Snake Plain 

aquifer, the source of most springs along the Snake River.”  Id. at 129.   Therefore, the Plan 

specifically warned the Spring Users that their historic peak spring flows would not be absolutely 

protected and that they would need to adapt to spring flow declines:  

Future management and development of the Snake Plain aquifer may reduce the 
present flow of springs tributary to the Snake River.  If that situation occurs, 
adequate water for aquaculture will be protected, however, aquaculture interests 
may need to construct different water diversion facilities than presently exist. 

Id. at 118.  This is entirely consistent with the Act. 

The Idaho Power lawsuit that precipitated the Agreement challenged the State’s authority 

to administer the ESPA based on a minimum flow of 3,300 cfs, claiming that it resulted in a 

taking of Idaho Power’s water rights.  Idaho Power v. State, 104 Idaho 575, 582 (1983).  Idaho 

Power’s hydropower water rights at Swan Falls Dam (near the Murphy Gage downstream from 

Thousand Springs) authorized the diversion of up to 8,400 cfs—5,100 cfs more than was 

protected under the 1976 State Water Plan.  Id. at 578. 

Idaho Power took the position that it had an absolute right to curtail junior rights any time 

it received less than the maximum rate of diversion authorized under its water rights, regardless 

of whether that blocked full economic development of the ESPA.  Conversely, the State and the 

defendant water users (mainly groundwater users) relied on Schodde, the Act, and various 
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equitable doctrines to defend the State’s authority to administer the ESPA for full economic 

development based on reasonable groundwater levels measured by flows at the Murphy gauge. 

This contest was never decided by the courts, because the State and Idaho Power entered 

into the Agreement to settle the dispute.  What is significant is that the Agreement did not stop at 

resolving Idaho Power’s water rights; it also confirmed the State’s authority to manage the ESPA 

based on reasonable groundwater levels in pursuant to the Act and in accordance with the State 

Water Plan.  Paragraph 11 of the Agreement specifically addresses the “Status of State Water 

Plan” and provides that “the resolution of Company’s water rights and recognition thereof by the 

State together with the Idaho State Water Plan provide a sound comprehensive plan for the 

management of the Snake River watershed.”  (Ex. 437 at 5, ¶ 11; emphasis added.)  The 

Framework for Final Resolution of Snake Water River Water Rights Controversy (the 

“Framework”) confirms that “[t]he State Water Plan is the cornerstone of the effective 

management of the Snake River and its vigorous enforcement is contemplated as part of the 

settlement.” (Addendum D at 7.) 

In addition to reinforcing the State’s right to administer the ESPA based on flows at the 

Murphy Gauge, the Agreement required that the minimum flows be increased to 3,900 cfs during 

the irrigation season and 5,400 cfs during the non-irrigation season.  (Ex. 437 at 7, ¶ 13.A.i.)  

This compromise was at the heart of the Agreement.  (See Groundwater Users’ Open. Br. 23-24.)  

The Framework confirms that the Agreement was intended to allow groundwater use to expand 

until the minimums are met: “by setting the irrigation season minimum flow at 600 c.f.s. below 
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the current actual minimum, the state can allow a significant amount of further development of 

water uses without violating the minimum.”  (Addendum D at 2.) 

The IDWR attempts to diminish the role of the minimum flows by stating that “the 

Agreement did not establish the Murphy minimum flows, but simply proposed them.”  (IDWR 

Br. 14.)  That argument does not square with paragraphs 16 and 17 of the Agreement.  Paragraph 

16 provides for termination of the Agreement if the State Water Plan was not amended to 

increase the minimum flows.  (Ex. 437 at 8, ¶ 16.)  Paragraph 17 states that once implemented, 

the amendments became permanent. (Ex. 437 at 8, ¶17.)  Administration of the ESPA based on 

the minimum flows was the very centerpiece of the settlement, not an ancillary suggestion. 

Despite the monumental nature of the Agreement, the Spring Users argue that “[n]othing 

in the Swan Falls legislation changed the existing law as to the Spring Users’ ability to protect 

their senior water rights against interference or injury caused by junior water users.”  (Spring 

Users’ Resp. Br. 34.)  The IDWR argues similarly that “the State Water Plan recognized that 

administration of the Spring Users’ water rights would be governed by applicable principles of 

the prior appropriation doctrine as established by Idaho law.”  (IDWR Br. 26)   

The Groundwater Users’ agree that neither the Agreement nor the Plan changed Idaho 

water law.  The Act was in place long before both the Agreement and the State Water Plan.  The 

Agreement’s provision for administration of ESPA discharges based on minimum flows at the 

Murphy Gauge is a legislative application of the Act.  It did not change Idaho law, but applied it. 

The Spring Users argue that even if the Agreement was a valid application of the Act, the 

Groundwater Users have waived the protections it affords them.  They say that “[s]ince the Swan 
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Falls Agreement was executed in 1984, IGWA and its members have had multiple opportunities 

to assert these arguments.”  (Spring Users’ Resp. Br. 27.)  Yet, there has been no need to invoke 

the Agreement, because the minimum flows have been maintained since it was signed.  It was 

not until the Spring Users sought to curtail ground water rights even though the minimum flows 

are maintained that the effect of the comprehensive plan established by the Agreement was 

thrown into question. 

The IDWR claims that the SRBA District Court “has already interpreted and applied the 

Swan Falls Agreement in 92-23.”  (IDWR Br.  at 12).  SRBA subcase 92-23, however, only 

addressed the affect of the Agreement on Idaho Power’s water rights (the first component of the 

Agreement).  SRBA subcase 91-13 (a/k/a Basin-Wide Issue 13) addresses the more global effect 

of the Agreement on other water users.  The latest scheduling order in that proceeding identifies 

the issues still outstanding in that proceeding, two of which deal directly with the effect of the 

Agreement on other water users: 

Issue No. 2: Identifying and preserving protections for third-party beneficiaries 
to the Swan Falls Agreement. 

Issue No. 4: General provision in IDWR Basin 2 regarding the comprehensive 
management plan for administration of water rights above Murphy Gage and 
below Milner Dam as reflected in the State Water Plan. 

(Initial Scheduling Order, SRBA Subcase No: 00-91013 (Basin-Wide Issue 13), May 26, 2010, 

attached as Addendum E.) 

b. The Agreement and the State Water Plan are binding upon the Director. 

The IDWR argues that even if the Swan Falls Agreement defined a comprehensive plan 

for administration of the Snake River watershed, it is not binding on the Director because “the 
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Director’s water rights administration duties and obligations are defined by state law, not by the 

Swan Falls Agreement.”  (IDWR Br. 15.)  However, as the IDWR itself acknowledges, the 

settlement “was given effect primarily through state law and the State Water Plan, not through 

the Agreement.”  (IDWR Br. 12.)  And the Director has a statutory duty to “exercise [his] duties 

in a manner consistent with the comprehensive state water plan.” I.C. 42-1734B(4).   

Further, the Agreement explicitly provides that “[t]he State shall enforce the State Water 

Plan … [and] shall not take any position before the legislature or any court, board or agency 

which is inconsistent with this agreement.”  (Ex. 437 at 1, ¶ 4.)  The Agreement also specifically 

obligates the Director, as an executive officer, to adhere to its terms: “[w]hen the parties agree on 

certain actions to be taken by State, it is their intent to commit the executive branch of Idaho 

state government, subject to constitutional and statutory limitations, to take those actions.”  Id. at 

1, ¶ 2.   

c. The comprehensive plan applies to all water rights supplied by groundwater 
discharged from the ESPA, not just Idaho Power’s water rights. 

The IDWR argues that the Swan Falls Agreement has no bearing on the Spring Users’ 

water rights because they “were not signatories to the Agreement,” and because “[t]here is no 

express or implied reference to any other water rights in the Agreement or the subordination 

legislation.” (IDWR Br. 10, 22.)  The Spring Users take the same position, arguing that the 

Agreement is merely “a private agreement between the State of Idaho and Idaho Power 

Company” that has no effect on other water rights.  (Spring Users’ Resp. Br. 30.)  They say that 

“[s]ince the Agreement does not identify or subordinate the Spring Users’ senior surface water 
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rights, that ends any inquiry and defeats IGWA’s claim on appeal.”  Id. at 32.  These arguments 

disregard the history and the terms of the Agreement. 

Resolution of Idaho Power’s water rights is only one component of the Agreement.  The 

second component affects the rest of the water rights that depend upon ESPA discharges in the 

Thousand Springs area.  This is explained in the Framework:  

The focus of discussion of settlement of the “Swan Falls Controversy” has 
necessarily been on the claims of right and authority at [the Swan Falls Dam] site.  
However, the settlement of those issues necessarily involves [sic] putting in place 
legislation and policies which will govern the rest of the Snake River and other 
watersheds also. 

(Addendum D at 8.)  The Swan Falls controversy forced the State and water users in the upper 

Snake River basin to face the challenge of “[a]chieving a proper balance among competing 

demands for a limited resource.”  (Addendum D at 1.)  The Agreement met this challenge by 

fortifying the State Water Plan approach of administering the ESPA based on minimum flows at 

Murphy Gauge.  The Framework explains that “[b]y raising the irrigation season minimum 

streamflow, the state will be able to assure an adequate hydropower resource base and better 

protect other values recognized by the State Water Plan such as fish propagation, recreational 

and aesthetic interests ….”  Id. at 2.   

The Framework explains that the State entered into the Agreement instead of continuing 

with litigation because “adversary proceedings may not necessarily yield solutions which reflect 

the broad public interest.”  Id. at 1.  Like the State Water Plan it reinforced, the Agreement 

reflects a policy determination that ESPA discharges will be maintained at a reasonable level so 

long as the minimum flows of 3,900 cfs and 5,400 cfs are maintained.  The Agreement 
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conditions its effectiveness upon the implementation of these minimum flows (Ex. 437 at 7, 

¶13.A.i.) and then makes them irreversible (Id. at 8, ¶ 16-17).  This component of the Agreement 

was designed to avoid a repeat of Swan Falls controversy—to avoid this case. 

The IDWR and the Spring Users nevertheless argue that the Agreement and its changes 

to the State Water Plan are meaningless.  They say that administration based on minimum stream 

flows is impermissible because it will “impair existing water rights.”  (IDWR Br. 25; see also 

Spring Users’ Resp. Br. 39-40.)  They rely on Idaho Code 42-1734A(1) which states that the 

State Water Plan applies to “unappropriated water resources.”  (IDWR Br. 25; Spring Users’ 

Resp. Br. 39.)  However, that statute was not enacted until 1988—two years after the Agreement 

was implemented via the 1986 State Water Plan.  1988 Idaho Sess. Laws, ch. 370, § 5, p. 1090. 

At the time of the Agreement, the State Water Plan was governed solely by the Idaho 

Constitution which does not restrict the Plan to unappropriated waters.  It reads simply that “the 

State Water Resource Agency shall have power to formulate and implement a state water plan 

for optimum development of water resources in the public interest.”  Idaho Const., Art. 15, § 7.  

At the time of the Agreement the State Water Plan governed all water rights.  The Agreement 

does likewise. 

The Spring Users also cite to the 1986 State Water Plan which states that “existing water 

rights are protected.” (Spring Users’ Resp. Br. 39.)  When read in context, however, this phrase 

does not protect peak spring flows, as the Spring Users suggest.  The 1986 Plan states that 

[t]he minimum flows established for the Murphy Gauging Station should provide 
an adequate water supply for aquaculture.  It must be recognized that while 
existing water rights are protected, it may be necessary to construct different 
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diversion facilities than presently exist.  … future management and development 
of the Snake River Plain aquifer may reduce the present flow of springs tributary 
to the Snake River, necessitating changes in diversion facilities. 

(Ex. 440 at 38.)   

The statements that a) existing rights are protected and b) spring users will have to adapt 

to declining flows may appear contradictory, but they are not.  When one considers the 

proverbial “bundle of sticks” held by the Spring Users at the time of the Agreement, it is clear 

that the anticipated reduction in spring flows did not impair their existing rights.  Under the Act, 

the Spring Users were entitled to exercise priority to maintain reasonable groundwater levels, 

but not historic levels.  Neither the Agreement nor the State Water Plan changed this.  They 

protect “adequate” (i.e. reasonable) ESPA discharges rather than historic ESPA discharges. 

To accept the argument that the Agreement affects only Idaho Power and has no bearing 

on the other water users in the Thousand Springs area defeats the major goal of the Agreement to 

“allow a significant amount of further development of water users without violating the 

minimum [flows].”  (Addendum D at 2).  If the Spring Users are permitted to shut down vast 

amounts of groundwater pumping even though the minimum flows are met, then the additional 

groundwater development that the Agreement intended to secure can never be realized. 

The Agreement was not a futile exercise.  It incorporated the State Water Plan program of 

administering ESPA discharges based on minimum flows with the expectation that it be “the 

cornerstone of the effective management of the Snake River.”  (Addendum D at 7; see also Ex. 

437 at 1, ¶ 4.)  It was anticipated that “[t]he definition and implementation of a known and 

GROUNDWATER USERS’ REPLY BRIEF  33 



enforceable state policy will make the Swan Falls controversy an asset in the history of this 

state.”  (Addendum D at 8.)   

The curtailment orders violate the Agreement by curtailing more than 70,000 irrigated 

acres in an effort to increase ESPA discharges even though the minimum flows are met.  (See 

Groundwater Users’ Open. Br. 26-27.)  As a result, the orders undermine the monumental effort 

undertaken in the 1980s to avoid the very dispute presented in this case. 

4. THE ACT IS NOT SUPERSEDED BY THE DEVELOPMENT OF CM RULES, FORMATION OF 
WATER DISTRICTS, OR ENTRY OF SRBA DECREES. 

The Spring Users’ argue that even if the Act defines meaningful criteria for groundwater 

administration, it does not apply within water districts.  (Spring Users’ Resp. Br. 26-29, 61.)  

They assert that the Groundwater Users have waived their protections under the Act by not 

raising the Act as a defense to the formation of Water District 130, the development of the CM 

Rules, and the adjudication of their water rights in the SRBA.  Id.  These actions, however, are 

all precursors to groundwater administration.  The Spring Users even acknowledge that “[a]ll of 

these actions set the framework for conjunctive administration.”  Id. at 27.  Since none of these 

actions involved actual delivery calls, and none challenged the Act, the Ground-water users had 

no reason to raise the Act as a defense to any of those actions. 

a. The formation of a water district does not insulate the Spring Users from the 
requirements of the Act. 

The Spring Users suggest that the Act does not apply to administration within water 

districts because Idaho Code § 42-602 states that water shall be distributed “in accordance with 

the prior appropriation doctrine.”  (Spring Users’ Resp. Br. 14.)  There is nothing in the water 
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district statutes (I.C. 42-602 et seq.), however, that excuses the Director from complying with the 

Act.  The statues simply instruct the Director to follow the “laws of the State of Idaho.”  I.C. 42-

604 (Emphasis added.)  The statement that administration shall be according to the “prior 

appropriation doctrine” naturally means all aspects of the doctrine.   

Moreover, it would have been futile for the Groundwater Users to contest the formation 

of Water District 130 because the Director is obligated to organize the State into water districts: 

“The director of the department of water resources shall divide the state into water districts ….”  

I.C. 42-604 (emphasis added).  Since the Director has a duty to form water districts, and since he 

must administer water within water districts according to all aspects of Idaho’s version of the 

prior appropriation, there was no need for the Groundwater Users to challenge the formation of 

Water District 130. 

b. The CM Rules do not supersede the requirements of the Act. 

The Spring Users also claim that the Groundwater Users should have raised the Act as a 

defense to the development of the CM Rules.  (Spring Users’ Resp. Br. 48-49.)  This argument 

also fails.  First, as agency rules, the CM Rules are inherently subject to statutory law.  Second, 

the CM Rules incorporate the Act by “acknowledg[ing] all elements of the prior appropriation 

doctrine” including “full economic development as defined by Idaho law.”  CM Rule 20.02-03.  

Third, the CM Rules “provide for administration of the use of ground water resources to achieve 

the goal that withdrawals of ground water not exceed the reasonably anticipated average rate of 

future natural recharge.”  CM Rule 20.08.  Fourth, the CM Rules also provide that “[n]othing in 
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these rules shall affect or in any way limit a person’s entitlement to assert any defense or claim 

based upon fact of law in any contested case or other proceeding.”  CM Rule 20.09.   

c. SRBA decrees are inherently subject to Idaho law, including the Act.  

The Spring Users argue that their water rights should not be subject to the Act because 

their SRBA decrees do not cite the Act as an administrative condition of their rights.  (Spring 

Users’ Resp. Br. 28.)  They say that “[h]ad the Swan Falls Agreement or Ground Water Act 

actually limited the Spring Users’ water rights in [sic] administration, IGWA is required to raise 

those objections during the SRBA litigation.”  Id.  The IDWR similarly argues that the “Spring 

Users’ water rights have not been decreed or defined in the SRBA as subordinated or 

conditioned in terms of the Swan Falls Agreement or the minimum flows at Murphy.”  (IDWR 

Br. 11.)  In their view, water rights are subject only to the laws expressly recited in the decree.   

The purpose of the SRBA is not to recite the cannons of Idaho water law, but to define 

specific elements of individual water rights.  While the SRBA court does have authority to 

decree unusual administration practices that may affect a given water right, that authority by no 

means obligates the SRBA court to recite in each decree the full body of law governing water 

administration generally.  The Spring Users’ water rights are inherently subject to all elements of 

Idaho’s version of the prior appropriation doctrine, including those set forth in the Act. 

Moreover, the Spring Users’ decrees include the following language which makes them 

subject to general provisions entered after their partial decrees: “This partial decree is subject to 

such general provisions necessary for the definition of the rights or for the efficient 

administration of the water rights as may be ultimately determined by the court at a point in time 
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no later than the entry of a final unified decree.” (Ex. 31, 301-306.)  Thus, their water rights are 

subject to the outcome of SRBA subcase no. 91-13 mentioned above.   

5. DEPLETION DOES NOT EQUAL MATERIAL INJURY. 

The Spring Users argue that the “injury addressed in conjunctive administration is to the 

water right.”  (Spring Users’ Resp. Br. 25; emphasis in original.)  They say that “[t]o the extent 

that Junior Ground Water Rights are taking water that would otherwise flow to and be used to fill 

senior water rights—thereby causing material injury—conjunctive administration is required.”  

Id. at 23.  In other words, their position is that depletion to the water supply automatically equals 

material injury to the water user. 

The distinction between injury to a water right versus injury to the use of water is 

significant.  If injury is measured by impact to the right to divert water, then the senior is 

automatically injured any time he receives less than the maximum rate of diversion authorized 

under his right, regardless of whether he needs additional water to accomplish the designated 

beneficial use.  On the other hand, if injury is measured by the impact to the use of water, then 

the senior suffers injury only if he is unable to meet his actual need for water.   

This issue has already been decided.  More than a century ago this Court held “the law 

only allows the appropriator the amount actually necessary for the useful or beneficial purpose to 

which he applies it.”  Abbott v. Reedy, 9 Idaho 577, 581 (1904) (emphasis in original).  Later the 

Court explained that administration requires evidence of “not merely a fanciful injury but a real 

and actual injury.”  Beecher v. Cassia Creek Irr. Co., 66 Idaho 1, 7 (1944).  Further, this Court 

explained in Mountain Home Irr. Dist. v. Duffy that since  
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the policy of the law of this state is to secure the maximum use and benefit of its 
water resources … it is the duty of the prior appropriator to allow the water, 
which he has the right to use, to flow down the channel for the benefit of junior 
appropriators at times when he has no immediate need for the use thereof. 

79 Idaho 435, 442 (1957) (emphasis added). 

The CM Rules define material injury accordingly as “hindrance to or impact upon the 

exercise of a water right.”  (CM Rule 10.14.)  The term “exercise” denotes impact to the use of 

water, not merely impact to the amount of water available for diversion. 

When the CM Rules were challenged in AFRD2, the district court relied upon a surface 

water case (Moe v. Harger) to hold that “when a junior diverts or withdraws water in times of 

water shortage, it is presumed that there is injury to a senior.”  143 Idaho at 877 (citing Moe, 10 

Idaho 302 (1904)).  This Court reversed the district court, reasoning that Moe “was a case 

dealing with competing surface water rights and this case involves interconnected ground and 

surface water rights.  The issues presented are simply not the same.”  Id. 

This Court instead upheld the Director’s conclusions that “depletion does not equate to 

material injury,” that “[b]ecause the amount of water necessary for beneficial use can be less 

than decreed or licensed quantities, it is possible for a senior to receive less than the decreed or 

licensed amount, but not suffer injury,” and that “senior surface water right holders cannot 

demand that junior ground water right holders diverting water from a hydraulically-connected 

aquifer be required to make water available for diversion unless that water is necessary to 

accomplish an authorized beneficial use.”  AFRD2, 143 Idaho at 868.   
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These conclusions reflect the material injury factors listed in CM Rule 42 which relate to 

three assumptions that must be met to support a finding of material injury: 1) junior diversions 

reduce the amount of water available to the senior, 2) the senior needs additional water to 

accomplish his or her designated beneficial use, and 3) the senior’s needs cannot be met by 

employing conservation efficiencies or alternate means of diversion.  If these assumptions are 

met, the Director must then determine whether curtailment is in accordance with the Act.  In this 

case, the Director’s analysis went no further than the first assumption. 

a. There is no substantial evidence that the Spring Users need additional water 
to accomplish their designated beneficial use. 

CM Rule 42.01.e instructs the Director to consider “[t]he amount of water being diverted 

and used compared to the water rights.”  (Emphasis added).  This mirrors the Act which requires 

that any call for the delivery of groundwater include “[a] detailed statement in concise language 

of the facts upon which the claimant founds his belief that the use of his right is being adversely 

affected.”  I.C. 42-237B.  If the senior does not need additional water, there is no injury.   

The original curtailment orders contain no findings or conclusions addressing the Spring 

Users’ use of and need for water.  They find that material exists for the sole reason that 

groundwater pumping has “reduced the quantity of water available to [the Spring Users’ water 

rights], thereby causing material injury.”  (R. Vol. 1, p. 70, ¶ 28; R. Vol. 3, p. 520, ¶30.)  There is 

no analysis of whether additional water is actually needed by the Spring Users. 

The Groundwater Users have criticized the curtailment orders for finding material injury 

without any evidence that the Spring Users need additional water.  Spring Users defend the 
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orders by arguing that “[t]he law does not require a showing that more, large or healthier fish can 

be raised with the water to be distributed any more than it requires a showing that a farmer can 

raise more, large or healthier crops with additional water.”  (Spring Users’ Resp. Br. 25-26.)  But 

the law does require the Director to consider production when responding to a delivery call.  This 

Court held in AFRD2 that 

the director has the duty and the authority to consider circumstances when the 
water user is not irrigating the full number of acres decreed under the water right.  
If this Court were to rule the director lacks the power in a delivery call to evaluate 
whether the senior is putting the water to beneficial use, we would be ignoring the 
constitutional requirement that priority over water be extended only to those using 
the water.   

143 Idaho 862, 876 (emphasis added).  If additional water will not increase production, then the 

Spring Users do not need additional water and curtailment is improper. 

The Spring Users claim that the testimony of Larry Cope and Gregory Kaslo proves they 

do need additional water.  (Spring Users’ Resp. Br. 52.)  That testimony, however, was admitted 

over the Groundwater Users’ objection and in violation of the Order re Discovery which barred 

the Spring Users from offering testimony that is based upon production records, facility design, 

etc. (Supp. R. p. 4402; see Groundwater Users’ Open. Br. 48-49.) 

The hearing officer barred discovery of production records and facility information and 

improvements on the basis that “[p]rior authority from the SRBA District Court indicates that 

such information is not discoverable.”  (Supp. R. Vol. 3, p. 4402.)  This ruling was in error.  

SRBA decrees define the maximum amount of water that may be used by an appropriator at any 

one time.  They do not define how often the water user needs the maximum rate of diversion or 

GROUNDWATER USERS’ REPLY BRIEF  40 



whether such needs can be met by employing conservation efficiencies or alternate means of 

diversion.  As this Court held in AFRD2, “water rights adjudications neither address, nor answer, 

the questions presented in delivery calls.”  143 Idaho at 876. 

When Larry Cope was questioned about Clear Springs’ need for additional water, counsel 

for the Groundwater Users objected.  (Tr. 87-90.)  Mr. Cope admitted that his knowledge of 

Clear Springs’ need for water and ability to produce more, larger, or healthier fish was based on 

his regular review of fish production records which the Groundwater Users were denied 

discovery of.  The hearing officer allowed the answer to stand, subject to “whatever weight is 

given.”  (Tr. 91-92.) 

Blue Lakes strained to admit testimony of Gregory Kaslo concerning water needs, but he 

was permitted to speak only to the water measurements that affect stocking decisions.  (Tr. 275.)  

He could not attest to fish production and water needs, ability to meet production through 

conservation efficiency, or otherwise. 

The Spring Users also claim that the watermaster for Water District 130 confirmed that 

they need additional water to accomplish their beneficial use.  (Spring Users’ Resp. Br. 56.)  Her 

testimony clearly did not go so far.  She testified that she inspects the Spring Users’ fish facilities 

about once per year (Tr. 489), and that the Spring Users have the capacity to divert the maximum 

rates of diversion under their water rights.  (Tr. 487-88, 493-94.)  The ability to divert water, 

however, does not mean water is needed.  When asked about actual use of water, the watermaster 

confirmed that she could not attest to the Spring Users use of water or need for additional water 

because that is not part of her investigation.  (Tr. 492.) 
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Without substantial evidence that the Spring Users actually need additional water, the 

orders have been upheld based on an assumption that more water automatically equals more fish.  

(R. Vol. 16, p. 3840.)  That assumption contradicts evidence that the Clear Springs has 

voluntarily scaled back production at times (Tr. 96-97.) and that Blue Lakes’ facility capacity is 

210 cfs (35 raceways designed for 6 cfs each) even its water rights authorize the use of only 197 

cfs (Tr. 268).  Thus, the testimony that people have seen empty raceways at Blue Lakes and 

Clear Springs does not necessarily evidence an inability to meet water needs.  Perhaps most 

significantly, the lack of evidence that the Spring Users actually need additional water is because 

of their own efforts to avoid discovery of such evidence. 

The Director’s failure to examine the amount of water needed by the Spring Users in this 

case is inconsistent with his decisions in major delivery call cases that followed where he 

thoroughly considered the amount of water needed by the senior in making his material injury 

determination.  (See, e.g., excerpts from IDWR Respondents’ Brief, Minidoka County Case No. 

CV-2009-647 (“A&B Delivery Call”) January 28, 2010, attached hereto as Addendum F.)   

The orders must be set aside because their finding of material injury is not supported by 

substantial evidence in the record and/or because the Director’s decision to order curtailment in 

without considering whether the Spring Users legitimately need additional to accomplish their 

beneficial use is an abuse of discretion.   

b. The curtailment orders do not consider whether the Spring Users’ needs can 
be met via conservation efficiencies or alternate means of diversion. 
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If a senior legitimately needs additional water to accomplish his beneficial use, the CM 

Rules instruct the Director to determine whether the senior’s needs can be met “by employing 

reasonable diversion and conveyance efficiency and conservation practices” (CM Rule 42.01.g) 

or “by using alternate reasonable means of diversion or alternate points of diversion, including 

the construction of wells or the use of existing wells …” (CM Rule 42.01.h).  These 

considerations reflect the reality that curtailment groundwater pumping is a terribly inefficient 

means of increasing discrete spring flows.  (See Groundwater Users’ Open. Br. 16-17.) 

There is evidence in the record to indicate that conservation efficiencies are a legitimate 

option for satisfying the Spring Users’ water needs (if any).  Dr. MacMillan testified that water is 

currently reused between 5 and 6 times between the race ways.  (Tr. 105.)  Greg Kaslo testified 

that “[i]f the raceway has to be dried up the fish can be moved to another raceway or they can be 

harvested and sent someplace else.”  (Tr. 274.) 

Nevertheless, the hearing officer declined to consider conservation efficiencies options or 

alternate means of diversion on the basis that the Spring Users partial decrees in the SRBA “did 

not condition the rights to water upon pursuing it in a different manner, and there is no basis in 

the record to add this condition to the partial decrees.”  (R. Vol. 14, p. 3237.)  This ruling is 

contrary to the reality that these are administration issues that arise in response to a delivery call 

and are not normally litigated in the context of the ESPA. 

The Director’s refusal to consider alternate ways to meet water needs is presumably due 

to the lack of evidence that the Spring Users actually need additional water in the first place.  

Regardless, the curtailment orders should be set aside because there is no substantial evidence 
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that the Spring Users’ water needs cannot be met by conservation efficiencies or alternate means 

of diversion, and/or because the Director’s failure to consider these material injury factors is an 

abuse of discretion. 

6. THE STANDARD OF PROOF ISSUE HAS NOT BEEN PRESERVED FOR APPEAL. 

For the first time on appeal, the Spring Users argue that groundwater administration 

decisions are subject to a “clear and convincing” standard of proof.   (Spring Users’ Open. Br. 9.)  

As pointed out by the IDWR, the Spring Users are presumably raising this issue in an attempt to 

preempt proceedings in the A&B delivery call case (Minidoka Case No. CV-2009-647) where 

the standard of proof is directly in dispute and is presently awaiting a decision.  Regardless, the 

Groundwater Users are unable to locate any document where the Spring Users made this 

argument at the agency level or to the district court.  While their Notice of Cross Appeal raises 

the issue of burden shifting, it does not raise the distinctly different issue of standard of proof.  

(Notice of Cross Appeal 3.)  Since this issue was not raised below, it has been waived and cannot 

be raised for the first time on appeal.  However, if the Court decides to rule on this issue, it 

should confirm that groundwater administration decisions must be based on the preponderance of 

the evidence as argued by the IDWR. 

7. THE DIRECTOR HAS AN INDEPENDENT DUTY TO APPLY THE FUTILE CALL DOCTRINE 
WHETHER OR NOT JUNIOR USERS RAISE FUTILE CALL AS A DEFENSE TO CURTAILMENT. 

The Spring Users argue that the Director erred by excluding from curtailment those water 

rights for which ESPA Model predicts curtailment will provide no measureable benefit to the 

Spring Users.  (Spring Users’ Resp. Br. 12-17.)  They say this impermissibly shifts the burden of 

proof in water administration. 
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The Spring Users’ argument is based on the assertion that ESPA Model uncertainty 

creates an “equal probability of increased injury to spring water rights.”  Id.  This argument is 

factually incorrect.  The Director was specifically asked: “So that 10 percent uncertainty level, it 

may be less than that or maybe greater than that?” to which he responded “No.  It could only be 

equal to or greater than that.  Because the gauge readings were determined to be the most 

inaccurate -- I'm not sure how I want to say that.  But the gauge readings were determined to be 

the highest -- the source of the highest inaccuracy.”  (Tr. 1227-28.)  Thus, the trim line does not 

exclude groundwater users with a 9% depletive effect while including rights with an 11% 

depletive effect, as the Spring Users suggest.  (See Spring Users’ Open. Br. 15.)  It excludes 

groundwater rights for which curtailment will have no measurable benefit while including rights 

that will have some measurable benefit.  (Tr. 1166-68.)   

The Spring Users eventually recognize the trim line is a matter of futile call, but argue 

that the Director has no authority to apply the futile call doctrine on his own.  (Spring Users’ 

Open. Br. 14.)  They say the Director “effectively nullifies the burden of proof required under 

Idaho law” if he applies the futile call doctrine without being compelled to by junior water users.  

Id.  They claim that even if curtailment will be futile, the Director must curtail anyway until 

juniors come forward and present their own evidence of futile call.  Id. at 15.   

The Spring Users would have this Court treat the Director as nothing more than a judge 

of claims and counterclaims to water, rather than an agent of the State with an affirmative duty to 

administer water resources in accordance with Idaho law.  Their argument contradicts the history 

and practicalities of water administration as well as the Director’s legal duties to “distribute 
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water in water districts in accordance with the prior appropriation doctrine” (I.C. 42-602), 

“equally guard the various interests” of water users (I.C. 42-101), supervise the “appropriation 

and allotment [of groundwater] to those diverting the same for beneficial use” (I.C. 42-226), and 

extend priority “only to those using water” (AFRD2, 143 Idaho at 876).  

While junior water users have the right to assert that a delivery call is futile, nothing 

precludes the Director from administering water in accordance with the futile call doctrine based 

on the evidence before him.  Moreover, although the Groundwater Users were limited by the 

Order re Discovery, they did put on evidence of futile call. (Ex. 462-463) 

CONCLUSION 

The Spring Users ask this Court to reverse Schodde, Baker, Parker and AFRD2, defeat 

the Act and the CM Rules, and reduce Idaho water law to a single, absolute rule that first in time 

is first in right.  This Court rejected this proposal before, and should do it again. 

The Court should set aside the curtailment orders because they violate the Act by failing 

to protect groundwater users in the maintenance of reasonable groundwater levels.  The orders 

block full economic development of the ESPA by curtailing more than 70,000 irrigated acres 

even though the ESPA can sustain irrigation of those acres without being mined.  Further, the 

orders violate the Swan Falls Agreement—a legislative application of the Act—by curtailment 

groundwater use in order to increase ESPA overflow even though the minimum Snake River 

flows at the Murphy Gauge are met.   

If the Court refuses to set aside the curtailment orders for violating the Act and the 

Agreement, the orders should be set aside because there is no substantial evidence that the Spring 
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Users need additional water to accomplish their beneficial use, and no substantial evidence that 

their needs (if any) cannot be met by employing conservation efficiencies or alternate means of 

diversion.  Finally, the curtailment orders should be set aside for failing to account for known 

uncertainties in the ESPA Model and for violating due process and the Idaho Administrative 

Procedures Act, as explained in the Groundwater Users’ Opening Brief. 

RESPECTFULLY SUBMITTED this 26th day of October, 2010. 
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