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FINAL ORDER ACCEPTING 
GROUND WATER DISTRICTS' 
WITHDRAWAL OF AMENDED 
MITIGATION PLAN, DENYING 
MOTION TO STRIKE, DENYING 
SECOND MITIGATION PLAN 
AND AMENDED SECOND 
MITIGATION PLAN IN PART; 
AND NOTICE OF CURTAILMENT 

FINDINGS OF FACT 

1. These proceedings were commenced on May 2, 2005 when Larry Cope, President 
and CEO of Clear Springs Foods, Inc. ("Clear Springs"), filed a letter with the Director of the 
Department of Water Resources ("Director" or "Department") requesting administration of 
junior-priority water rights to supply Clear Springs' senior surface water rights. On July 8, 2005, 
the Director issued an order ("July 2005 Order") finding that senior surface water rights held by 
Clear Springs had been injured by diversions by junior ground water users. The July 2005 Order 
ordered curtailment of junior ground water users, stating as follows: 

Involuntary curtailment will be phased-in over a five-year period, offset 
by substitute curtailment (conversions and voluntary curtailment) provided 
through the ground water district(s) or irrigation district through which mitigation 
can be provided and verified by the Department. Involuntary curtailment and 
substitute curtailment together must be implemented in 2005, 2006, 2007, 2008, 
and 2009, such that based on simulations using the Department's ground water 
model for the ESP A, phased curtailment will result in simulated cumulative 
increases to the average discharge of springs in the Buhl Gage to Thousand 
Springs spring reach, which includes the springs that provide the source of water 
for the water rights held by Clear Springs for its Snake River Farm, at steady state 
conditions of at least 8 cfs, 16 cfs, 23 cfs, 31 cfs, and 38 cfs, for each year 
respectively. 
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July 2005 Order at 37.1 

2. The percent of reach gain in the Buhl Gage to Thousand Springs spring reach that 
will directly benefit Clear Springs is 6.9%. Final Order Regarding Blue Lakes and Clear 
Springs Delivery Calls at 3, 'j[ 9 (July 11,2008) ("Final Order"). Six-point-nine percent of 38 cfs 
is 2.62 cfs. Junior ground water users were afforded a choice of providing replacement water to 
the Buhl Gage to Thousand Springs spring reach (38 cfs in the fifth year of the phased-in 
curtailment period), or replacement water directly to Clear Springs (2.62 cfs in the fifth year of 
the phased-in curtailment period). 

3. In the years 2005, 2006, and 2007, the Magic Valley Ground Water District and 
the North Snake Ground Water District ("Ground Water Districts"), represented by the IdalJo 
Ground Water Appropriators, Inc. ("IGWA"), provided replacement water to the Buhl Gage to 
Thousand Springs spring reach. Replacement water to the reach was provided mainly in the 
form of conversions from ground water to surface water, voluntary fallowing of acres irrigated 
by ground water through the federal government's Conservation Reserve Enhancement Program 
("CREP"), and conveyance of leased surface water through the North Side Canal Company's 
delivery system to allow incidental recharge of the Eastern Snake Plain Aquifer ("ESPA"). 

4. At the time the Final Order was issued, the Director had before him the Mitigation 
Plan of North Snake Ground Water District and Magic Valley Ground Water District (June 13, 
2008) ("Mitigation Plan"). In the Final Order, the Director stated "It is anticipated that a post­
audit of the replacement water activities undertaken by IGWA for the benefit of Clear Springs in 
the Buhl Gage to Thousand Springs reach will be performed during t[he] proceedings [involving 
the Mitigation Plan]." Final Order at 8, 'j[ 27. 

5. The Mitigation Plan proposed to maintain a similar level of conversion and CREP 
acres as in 2006 and 2007. In addition, the Mitigation Plan proposed to fulfill the remaining 
obligation to Clear Springs from the July 2005 Order by providing water directly to Clear 
Springs' facility. The direct replacement alternative proposed by the Ground Water Districts was 
the delivery of all or part of water right no. 36-4076, held by the IdalJo Department ofFish and 
Game, to the head of Clear Springs' raceways.2 

1 In November and December of 2007, a multi-week hearing was held on Clear Springs' delivery call before 
independent hearing officer Gerald F. Schroeder ("Hearing Officer"). On January II, 2008, Ihe Hearing Officer 
issued his Opinion Constituting Findings of Fact, Conclusions of Law, and Recommendation ("Recommended 
Order"). The Recommended Order approved the July 2005 Order on all major points. The recommendations of the 
Hearing Officer were accepted by the Director wilh a few minor modifications in his Final Order (July II, 2008) 
("Final Order"). The Final Order is currently on judicial review before the Honorable John M. Melanson of the 
Fifth Judicial District. 

2 While not proposed in a CM Rule 43 mitigation plan, the Ground Water Districts had informed the Director and 
parties to the proceeding, including Clear Springs, of its attempts to lease water right nos. 36-4148B and 36-16237, 
held by Clear Lake Country Club, as a direct replacement supply to be delivered at the head of Clear Springs' 
raceways. The Ground Water Districts were apparently unsuccessful in securing the use of this water as a direct 
replacement supply to Clear Springs. 
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6. On September 5, 2008, an Amended Mitigation Plan was filed by the Ground 
Water Districts to replace the Mitigation Plan. The Amended Mitigation Plan stated that "Reach 
gains resulting from CREP may vary annually based upon increases or decreases in CREP 
acreage." Amended Mitigation Plan at 7. Delivery of surface water to conversion acres "is for 
the 2008 irrigation season only." Id. at 7-8. Any remaining obligation under the July 2005 
Order was to be achieved by providing water directly to Clear Springs' facility. The direct 
replacement alternatives proposed by the Ground Water Districts included the direct pump-back 
of effluent water to the head of Clear Springs' raceways,3 and delivery of all or part of water 
right no. 36-4076 to Clear Springs' raceways. "Any shortfalls in direct delivery ... will be made 
up by a combination of conversion deliveries and late season recharge .... " Id. at 12. 

7. On October 22, 2008, the Director sent a letter to the holders of junior-priority 
ground water rights warning of potential curtailment during the 2009 irrigation season 
("Curtailment Warning Letter"). For holders of junior-priority ground water rights in the Buhl 
Gage to Thousand Springs spring reach, the Curtailment Warning Letter stated as follows: 

The 2005 Clear Springs order provides that replacement water in the amount of 
38 cubic feet per second (cfs) shall be delivered during year five, 2009, to the 
B uhl Gage to Thousand Springs reach. This amount has since been updated to 
38.9 cfs based on the inclusion of ground water rights from the Clear Springs 
curtailment area in Water District No. 140. Without additional mitigation or 
replacement water being provided, year five of phased curtailment shall require 
curtailment of ground water rights having a priority date later than Gunior to) 
January 4, 1973. This date could be adjusted based on the submittal of an 
acceptable mitigation plan, and it assumes continuation of existing conversion 
acres and Conservation Reserve Enhancement Program (CREP) acres. 

The Curtailment Warning Letter is located on the Department's website at: http://www.idwr. 
idaho.gov/aboutiissues/Curtailment Order Information/Curtailment Information 20091PDF fil 
es12008 Curtailment Warning %20Letter for 2009.odf. 

8. With the inclusion of Water District No. 140, the direct replacement obligation to 
Clear Springs increased to 2.68 cfs (6.9% of 38.9 cfs). 

9. On December 18,2008, the Ground Water Districts filed their Second Mitigation 
Plan of North Snake Ground Water District and Magic Valley Ground Water District Providing 
for Monetary Compensation ("Second Mitigation Plan"). According to the Ground Water 
Districts, Rule 43.03.c of the Department's Rules for Conjunctive Management of Ground and 

3 In a November 26, 2008 order ("November 26 Order"), the Director granted Clear Springs' motion to dismiss the 
Ground Water Districts' direct pump-back proposal. "Given the many existing issues and concerns relating to the 
use of the pump-back alternative as presently proposed by the Ground Water Districts, the Director finds it 
impractical to expect that these numerous issues and concerns could be adequately explored and addressed to allow 
for an approvable mitigation plan to be in place within the desired time frame for the 2009 irrigation season." 
November 26 Order at 4. The direct pump-back proposal was dismissed "without prejudice." [d. The Ground 
Water Districts' petition for reconsideration on this point was denied by the Director on January 23, 2009. 
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Surface Water Resources ("CM Rules"), IDAPA 37.03.11 et seq., authorized the Director to 
approve a mitigation plan for monetary compensation. The Second Mitigation Plan provided an 
analysis of the dollar value of water for fish propagation. Additionally, the Second Mitigation 
Plan stated that the Director should provide credit for continued benefit to the Buhl Gage to 
Thousand Springs spring reach as a result of CREP and conversion acres. 

10. The Second Mitigation Plan was processed by the Department in accordance with 
the CM Rules and published in the Twin Falls Times-News on February 5 and February 12, 2009. 
Any protests against the Second Mitigation Plan were required to be received by February 23, 
2009. 

11. On January 29, 2009, the Director, in responding to a motion from the Ground 
Water Districts for alternative dispute resolution, ordered the Ground Water Districts and Clear 
Springs to attempt to settle their dispute. Order on Reconsideration; Second Mitigation Plan; 
Alternative Dispute Resolution and Vacating Hearing Date. The settlement was to be moderated 
by Gerald F. Schroeder, and the parties were to report the results of the mediation to the Director. 
A letter was submitted to the Director by Mr. Schroeder, stating that the parties participated in 
negotiations and no settlement was reached. 

12. On February 17,2009, the Ground Water Districts filed their Notice of 
Withdrawal of Amended Mitigation Plan ("Notice of Withdrawal") with the Director. The 
Notice of Withdrawal stated the Ground Water Districts' intent to "withdraw their Amended 
Mitigation Plan dated September 5, 2008, and their original Mitigation Plan dated June 13, 2008, 
and cancel all proceedings thereon. ... It is the Ground Water Districts' intent to proceed with 
their Second Mitigation Plan for Monetary Compensation dated December 18,2008." Notice at 
1-2. 

13. On February 19,2009, a status conference was held with attorneys for the Ground 
Water Districts, Clear Springs, and Blue Lakes Trout Farm, Inc. ("Blue Lakes"). Order on 
Status Conference and Providing Briefing Schedule on Second Mitigation Plan for Monetary 
Compensation (February 20, 2009). It was decided following the status conference that parties 
would be given until March 2, 2009, to provide any additional briefing to the Director on his 
authority "to approve a mitigation plan providing for monetary compensation as an alternative to 
replacement water supplies in response to a delivery call without approval of the holder of the 
calling right." [d. at 2. 

14. On February 23, 2009, timely protests were received by the Department against 
the Ground Water Districts' Second Mitigation Plan from Blue Lakes, Clear Springs, Idaho 
Aquaculture Association, Inc. ("Idaho Aquaculture"), Rangen, Inc. ("Rangen"), Surface Water 
Coalition ("SWC"),4 and Thousand Springs Water Users Association, Inc. ("TSWUA"). The 

4 The Surface Water Coalition is made up of the A&B Irrigation District, American Falls Reservoir District No.2, 
Burley Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal Company, and 
Twin Falls Canal Company. 
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protests are similar in nature in that they object to the Ground Water Districts' proposal to 
provide monetary compensation in lieu of water. 

15. In its protest, Clear Springs states that it "reserves the right to supplement this 
Protest . ... Further, Clear Springs, in filing this Protest, hereby adopts and incorporates its 
filings, including expert reports and rebuttals filed in the First Amended Mitigation Plan 
proceedings." Clear Springs Foods, Inc. 's Protest to the Ground Water Districts' Second 
Mitigation Plan at 3 ("Clear Springs Protest"). Clear Springs also seeks an award of costs and 
attorneys' fees. Id. at 4. 

16. On February 23, 2009, the Department received the Ground Water Districts' 
Amended Second Mitigation Plan of North Side Ground Water District and Magic Valley 
Ground Water District Providing for Other Appropriate Compensation ("Amended Second 
Mitigation Plan"). The Amended Second Mitigation Plan is identical to the Second Mitigation 
Plan except that, as an alternative to monetary compensation, the Plan proposes that the Director 
order the "direct delivery of fish consisting of rainbow trout of the same type, size and timing as 
could be produced at Clear Springs' Snake River Farm to replace the lost fish production 
associated with the 2.0 cfs of reduced flow based upon the actual production records of Clear 
Springs." Amended Second Mitigation Plan at 10. The Ground Water Districts state that the 
Director's authority to order "replacement fish" in lieu of water is based on CM Rule 43.03.c. 
Id. 

17. On March 2, 2009, the Ground Water Districts filed a Motion to Strike Protests 
Filed by Entities Other than Clear Springs Foods, Inc. ("Motion to Strike"). The Motion to 
Strike sought to exclude protests filed by the Blue Lakes, Rangen, SWC, and TSWUA "for lack 
of any interest or standing."s Motion to Strike at 2. 

18. On March 2, 2009, the Director received briefing from Blue Lakes, Clear Springs, 
SWC, Rangen, and the Ground Water Districts on the issue of monetary compensation in lieu of 
replacement water, which was identified in the Order on Status Conference and Providing 
Briefing Schedule on Second Mitigation Planfor Monetary Compensation. 

19. On March 4, 2009, the Director received supplemental briefing from the Ground 
Water Districts. Ground Water Districts' Supplemental Authority and Comment. 

20. On March 5, 2009, the Director received supplemental briefing from Clear 
Springs. Clear Springs Foods, Inc. 's Supplemental Authority. 

21. The complexity associated with administering hydraulically connected ground 
and surface water sources is evident in the numerous mitigation plans filed by the Ground Water 
Districts and the resulting protests and associated briefing filed by the holders of potentially 
impacted surface water rights. 

5 While not mentioned in the Motion to Strike, a timely protest was filed with the Departroent by Idaho 
Aquaculture. 
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22. As stated in the Final Order, the Department has performed a post-audit of the 
conversion and CREP actions undertaken by the Ground Water Districts. The 2009 Second 
Mitigation Plan and Amended Second Mitigation Plan state that conversion and CREP acres are 
the same as in 2008. The 2008 Mitigation Plan and Amended Mitigation Plan state that 
conversion and CREP acres are the same as in 2006 and 2007. The 2008 Mitigation Plan states 
that the "Ground Water Districts will continue to maintain measurement, documentation and 
accounting of its Mitigation Plan activities on an ongoing basis and will report its water delivery 
to the Department and the Water District 130 Watermaster so that they may verify and monitor 
ongoing compliance with this Mitigation Plan." Mitigation Plan at 11. 

23. The Department has reviewed the Ground Water Districts' reporting and has 
independently reviewed the number of acres enrolled in CREP and the number of conversion 
acres. Using the ESPA Model, the Department has determined the resulting benefit to the Buhl 
Gage to Thousand Springs spring reach from those activities. 

Shortfall Shortfall to 
Conversions CREP Total Provided Required to Reach Clear Springs 

9.44 cfs 0.44 cfs 9.88 cfs 38.72 cfs 28.84 cfs 1.99 cfs 

24. In 2009, the final year of the phased-in curtailment period, the Ground Water 
Districts are required to provide 38.72 cfs to the Buhl Gage to Thousand Springs spring reach, or 
2.67 cfs directly to Clear Springs (6.9% of 38.72 cfs). The resulting deficiency is 28.84 cfs to 
the Buhl Gage to Thousand Springs spring reach and 1.99 cfs directly to Clear Springs. The 
Ground Water Districts state that the deficiency is to be made up in the form of monetary 
compensation or replacement fish to Clear Springs. 

25. If monetary compensation or replacement fish is not an acceptable form of 
mitigation, involuntary curtailment could be required to replace the remaining water. Results 
from the ESPA Model show that in order to provide 28.84 cfs to the Buhl Gage to Thousand 
Springs spring reach, or 1.99 cfs directly to Clear Springs, it would be necessary to curtail 
ground water rights junior to November 16, 1972. If curtailment were required, it would impact 
approximately 860 consumptive ground water rights located in Cassia, Gooding, Jerome, 
Lincoln, Minidoka, and Twin Falls counties. The curtailment would impact approximately 
41,000 acres of land irrigated by ground water. 

26. Because of the fluid nature of partial decrees issued in the Snake River Basin 
Adjudication and the processing of transfers by the Department, the results of the ESPA Model 
that are relied upon by the Director in this order are slightly different than the results cited by the 
Director in his October 22, 2008 Curtailment Warning Letter and the July 2005 Order. The 
results from the ESPA Model presented in the above Findings of Fact are based on the best 
available information and the best available science. 

27. In 2007, a mitigation plan was submitted by the Idaho Dairymen's Association 
("IDA") and approved by the Director to mitigate for ground water depletions caused by its 
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members. Based on acceptance of the IDA mitigation plan, participating members of the IDA 
are not subject to curtailment, provided the terms of the plan are being followed. 

CONCLUSIONS OF LAW 

1. Conclusions of Law set forth in the July 2005 Order, the Recommended Order, 
and the Final Order, as well as all subsequent orders related thereto, as applicable, are 
incorporated into this order by reference. All findings of fact in this order later deemed to be 
conclusions oflaw are hereby made as conclusions oflaw. 

2. Idaho Code § 42-602, addressing the authority of the Director over the 
supervision of water distribution within water districts, provides: 

The director of the department of water resources shall have direction and control 
of the distribution of water from all natural water sources within a water district to 
the canals, ditches, pumps and other facilities diverting therefrom. Distribution of 
water within water districts created pursuant to section 42-604, Idaho Code, shall 
be accomplished by watermasters as provided in this chapter and supervised by 
the director. The director of the department of water resources shall distribute 
water in water districts in accordance with the prior appropriation doctrine. The 
provisions of chapter 6, title 42, Idaho Code, shall apply only to distribution of 
water within a water district. 

In addition, Idaho Code § 42-1805(8) provides the Director with authority to "promulgate, adopt, 
modify, repeal and enforce rules implementing or effectuating the powers and duties of the 
department." 

3. Idaho Code § 42-603 grants the Director authority to adopt rules governing water 
distribution. In accordance with chapter 52, title 67, Idaho Code, the Department adopted rules 
regarding the conjunctive management of surface and ground water effective October 7, 1994. 
The CM Rules prescribe procedures for responding to a delivery call made by the holder of a 
senior-priority surface or ground water right against junior-priority ground water rights in an area 
having a common ground water supply. CM Rule 1. 

Ground Water Districts' Second Mitigation Plan and Amended Second Mitigation Plan 

4. Based on the July 2005 Order, curtailment of junior-priority ground water rights 
in response to the Clear Springs delivery call was phased-in over a period of five years. 
Involuntary curtailment has not been ordered in the first four years because junior-priority 
ground water right holders have provided replacement water or filed mitigation plans with the 
Director. 

5. The final year of the five-year phased-in period of curtailment requires junior 
ground water users to provide 38.72 cfs to the Buhl Gage to Thousand Springs spring reach, or 
2.67 cfs of direct replacement water to Clear Springs (6.9% of 38.72 cfs). 
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6. According to the Second Mitigation Plan, the Ground Water Districts intend to 
continue the enrollment of the same number of acres in CREP and irrigate the same number of 
conversion acres as in 2008. Second Mitigation Plan at 5. Consistent with the Final Order, the 
Department has performed a post-audit of the Ground Water Districts' replacement water efforts 
to the Buhl Gage to Thousand Springs spring reach. Using the ESPA Model, the simulated 
benefit to the Buhl Gage to Thousand Springs spring reach from those activities is 9.88 cfs, or 
0.66 cfs directly to Clear Springs (6.9% of 9.88 cfs). Because the Ground Water Districts are 
required to provide 38.72 cfs to the Buhl Gage to Thousand Springs spring reach or 2.67 cfs 
directly to Clear Springs in 2009, the resulting deficiency is 28.84 cfs to the reach, or 1.99 cfs to 
Clear Springs (6.9% of 28.87 cfs). 

7. The Second Mitigation Plan states that the Ground Water Districts intend to make 
up the deficiency in the form of monetary compensation to Clear Springs. The Ground Water 
Districts state that the "exact fish production per cfs and net profit per pound of fish can be easily 
calculated using actual records and standard accounting procedure." Second Mitigation Plan at 
6. The Ground Water Districts therefore request the Director to order Clear Springs to produce 
fish production records to establish appropriate monetary compensation. 

8. The portion of the Ground Water Districts' Second Mitigation Plan that requests 
the Director to order Clear Springs to accept monetary compensation in lieu of water is based on 
the Ground Water Districts' interpretation of the phrase "other appropriate compensation" in CM 
Rule 43.03.c. CM Rule 43 states as follows: 

03. Factors to be Considered. Factors that may be considered by the Director 
in determining whether a proposed mitigation plan will prevent injury to senior 
rights include, but are not limited to, the following: 

c. Whether the mitigation plan provides replacement water supplies or other 
appropriate compensation to the senior-priority water right when needed during a 
time of shortage even if the effect of pumping is spread over many years and will 
continue for years after pumping is curtailed. A mitigation plan may allow for 
multi-season accounting of ground water withdrawals and provide for 
replacement water to take advantage of variability in seasonal water supply. The 
mitigation plan must include contingency provisions to assure protection of the 
senior-priority right in the event the mitigation water source becomes unavailable. 

Emphasis added. 

9. The Ground Water Districts state that a basis for requesting the Director to 
compel Clear Springs to accept monetary compensation is their belief that Clear Springs will not 
accept "any type of replacement water the Ground Water Districts could provide to Clear Springs 
that would satisfy Clear Springs' concerns." Second Mitigation Plan at 7. "Above the rim 
solutions appear to be the only solutions acceptable to Clear Springs because of its water quality 
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concerns. Yet, such solutions simply do not result in the necessary water to the reach or to Clear 
Springs. While there is abundant water below the rim to provide to Clear Springs directly from 
the Snake River, for example, solutions below the rim are not acceptable because of water 
quality issues." Ground Water Districts' Objections and Brief in Support of Mitigation Plan 
Providing for "Other Appropriate Compensation" at 17-18 ("Brief in Support of Mitigation 
Plan"). 

10. The Director's authority to approve a mitigation plan in a conjunctive 
administration delivery call is predicated upon the ability of junior ground water users to provide 
a supply of water to the senior that replaces the juniors' depletion. If junior ground water users 
can demonstrate that the proposed mitigation plan will replace their depletions with water for the 
senior's intended beneficial use, the Director may approve the mitigation plan even if the holder 
of the senior-priority water right objects. 

11. The basis for the Director's authority to approve a mitigation plan over the 
objection of a senior is rooted in the principle that priority of right should be protected but that 
the exercise of the right may not block the full utilization of the resource, thereby resulting in 
monopolization and waste. Idaho Const. Art. XV, §§ 1,3, and 7; Idaho Code §§ 42-101, -226; 
CM Rule 20.03; Schodde v. Twin Falls Canal Co., 224 U.S. 107, 120-122 (1911); American 
Falls Res. Dist. No.2 v. Idaho Department of Water Resources, 143 Idaho 862, 877, 154 P.3d 
433, 448 (2007). Under the scenario mentioned above, priority of right is protected through the 
juniors' replacement of their depletions. Full utilization of the resource is ensured and 
monopolization is prevented by allowing juniors to replace depletions, even if the replacement 
water is objected to by the senior. A senior may not block the full economic development of the 
State's water resources if junior ground water users can mitigate their depletions in-time and in­
place. 

12. Clear Springs argues that the Ground Water Districts' February 17, 2009 
voluntary Notice of Withdrawal of their Mitigation Plan and Amended Mitigation Plan should be 
with prejudice. Clear Springs Foods, Inc. 's Briefing on the Director's Authority to Approve a 
Mitigation Plan for Monetary Compensation at 24. If the Director were to accept the Notice of 
Withdrawal with prejudice, the result would be the removal of sources of direct replacement 
water to Clear Springs. The Ground Water Districts' Notice of Withdrawal is approved without 
prejudice. This is consistent with the Director's treatment of the Ground Water Districts' direct 
pump-back proposal in the November 26 Order. If the Ground Water Districts can mitigate their 
depletions with water to Clear Springs, the Director should not prevent the Ground Water 
Districts from pursuing such options in the future. 

13. The Ground Water Districts argue that CM Rule 43.03.c allows the Director to 
compel a senior to accept monetary compensation in lieu of replacement water. "There is 
nothing in the language that limits the Director's discretion or defines what 'other appropriate 
compensation'means. The only logical conclusion is that 'other appropriate compensation' 
means money, or in this case money or fish .... " Brief in Support of Mitigation Plan at 7. The 
Ground Water Districts' interpretation is incorrect. 
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14. The phrase "other appropriate compensation" was included in CM Rule 43.03.c 
for narrow purposes. If injury is found in a ground water to ground water delivery call and it is 
determined that reasonable pumping levels have been exceeded or that the right is not excepted 
under the Ground Water Act,6 CM Rule 43.03.c authorizes the Director to approve a mitigation 
plan that proposes to pay a senior right holder the cost associated with deepening a well and 
increased pumping costs, thereby providing access to water. Parker v. Wallentine, 103 Idaho 
506,512,650 P.2d 648,654 (1982). Another instance could occur if a senior rented storage 
water equal to the amount of injury determined by the Director to be attributable to junior ground 
water depletions. Rather than ordering an additional su ppl y of water to be provided, it would be 
appropriate for the Director to order the junior to reimburse the senior's cost incurred in securing 
the water. Another reason is to allow the Director to approve mutually agreed upon forms of 
mitigation, such as monetary compensation. Had the Ground Water Districts and Clear Springs 
agreed that monetary compensation was an appropriate form of compensation, the Director could 
have approved the entirety of the Second Mitigation Plan; however, they have not and that 
portion of the Plan must be denied in the absence of an agreement presented. 

15. Except in limited circumstances, the Director would exceed his statutory authority 
under Idaho Code § 42-602 if he were to compel a senior to accept monetary compensation. 
American Falls at 872, 154 P.3d at 443.7 Despite the Ground Water Districts' argument to the 
contrary, Brief in Support of Mitigation Plan at 5-6, a rule cannot provide more authority than 
authorized by statute. Holly Care Center v. State, Dept. of Employment, 110 Idaho 76, 78, 714 
P.2d 45, 47 (1986). Otherwise requiring a senior to accept monetary compensation while the 
junior continues to divert and deplete the resource would violate the priority of right principle of 
the prior appropriation doctrine. Idaho Const. Art. XV, § 3.8 Unless mutually agreed upon, 
forced monetary compensation must result in water or access to water for the senior. 

6 Idaho Code §§ 42-226 through -229. 

7 It is noteworthy that in the litigation surrounding the constitutionality of the CM Rules before the Honorable Barry 
Wood of the Fifth Judicial District (Case No. CV -2005-600), the Surface Water Coalition, which has filed a protest 
to the Ground Water Districts' Second Mitigation Plan, argued that one of the facial infirmities of CM Rule 43.03.c 
was it would "allow the Director to ignore priority and even permit junior ground water right holders to 'buy' their 
way out of curtailment .... " Memorandum in Support of Plaintiffs Motionfor Summary Judgment at 34 (October 
14,2005). The Department responded to this argument by stating that CM Rule 43.03.c was not facially 
unconstitutional because "there is no requirement that the Director accept such a proposal [for monetary 
compensation] ... " Defendants' Memorandum in Response to Motionsfor Summary Judgment at 52 (December 6, 
2005). It was further argued that at least one permissible application of CM Rule 43.03.c under the prior 
appropriation doctrine, as established by Idaho law, would be the Director's approval of monetary compensation by 
a junior ground water user to a senior ground water user to mitigate for a change in "method or means of diversion 
necessitated by ajunior ground water use ... Parker at 512,650 P.2d at 654." Id. The CM Rules were deemed 
facially constitutional by the Idaho Supreme Court in American Falls. On pages IO and I I of their Brief in Support 
of Mitigation Plan, the Ground Water Districts refer to these proceedings and quote a portion of the above-identified 
statement from the Surface Water Coalition. The Ground Water Districts do not, however, mention the 
Department's response, or their own response to the Surface Water Coalition's argument: "No where do the Rules 
speak to cash mitigation .. " The mitigation provisions of the Rules in no way suggest that money can be imposed 
as mitigation." Clear Springs Foods, Inc.' Supplemental Authority at 2 citing IGWA 's Memorandum in Response to 
Plaintiffs Motionsfor Summary Judgment at 45 (December 6, 2005). 

8 The Ground Water Districts argue that the language of CM Rule 43.03.c is plain and unambiguous and that the 
drafts of CM Rule 43.03.c make it clear that monetary compensation was intended as a form of mitigation to the 
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16. Clear Springs correctly asserts that it and the Ground Water Districts could still 
"negotiate an agreeable form of mitigation for the material injury ... [and] the Director could 
approve a non-water mitigation plan so long as the parties agreed to its terms." Clear Springs 
Foods, Inc. 's Briefing on the Director's Authority to Approve a Mitigation Plan for Monetary 
Compensation at 23. 

17. The Ground Water Districts' Amended Second Mitigation Plan is identical to the 
Second Mitigation Plan with the exception that it offers the delivery of "replacement fish" to 
Clear Springs in lieu of water. Amended Second Mitigation Plan at 10. The Ground Water 
Districts' base this argument on their interpretation of CM Rule 43.03.c. As stated above, the 
Director has limited authority to approve mitigation plans that do not propose to mitigate a 
senior's injury with something other than water. While Clear Springs does raise fish for 
commercial sale, the Director would exceed his statutory authority if he were to order Clear 
Springs to accept replacement fish in lieu of water. 

18. Because the Ground Water Districts' request to provide monetary compensation 
or replacement fish is denied, neither the Second Mitigation Plan nor Amended Second 
Mitigation Plan meet the requirements of the final year of the phased-in period of curtailment. 
Curtailment is therefore noticed to occur on March 16,2009. As the current shortfall to the Buhl 
Gage to Thousand Springs spring reach is presently 28.87 cfs, or 1.99 cfs directly to Clear 
Springs (6.9% of 28.87 cfs), water rights junior to November 16, 1972 will be ordered curtailed 
unless further actions are taken by March 12,2009. The resulting curtailment will impact 
approximately 860 consumptive ground water rights located in Cassia, Gooding, Jerome, 
Lincoln, Minidoka, and Twin Falls counties. The curtailment will impact approximately 41,000 
acres of land irrigated by ground water. 

19. Attached hereto as Attachment 1 is a map of the curtailment area; Attachment 2 is 
a list of the impacted water rights. 

20. IDA members participating in its mitigation plan will not be subject to 
curtailment. 

Clear Springs' Request for Costs and Attorneys' Fees 

21. Clear Springs seeks an award of costs and attorneys' fees "incurred as a result of 
being burdened by responding to the First Amended Mitigation Plan, which was subsequently 
withdrawn without merit, and having to defend its water rights against a Money Plan that has 
been submitted without foundation." Clear Springs Protest at 4. Clear Springs cites no 
authority in support of its request in its Protest. Clear Springs presents no argument or citation to 

holders of senior-priority water rights. Brief in Support of Mitigation Plan at 11-12. Even if the drafts of eM Rule 
43.03.c could be read to support the Ground Water Districts' position, only the rule itself is controlling. Because of 
the legal requirement that a rule cannot provide more authority than a statute, Holly Care Center at 78, 714 P.2d at 
47, and that a rule must be construed, if possible, to comport with the constitution, American Falls at 869, 154 P.3d 
at 440, the Ground Water Districts' argument must fail. 
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authority regarding its request for an award of costs and attorneys' fees in its March 2, 2009 
briefing regarding the Director's authority to compel the holder of a senior-priority water right to 
accept monetary compensation in lieu of replacement water. 

22. The Director's authority to award attorneys' fees is based on Idaho Code § 12-
117. Idaho Code § 12-117 states that the Director may award attorneys' fees in a "proceeding 
involving as adverse parties a state agency, a city, a county or other taxing district and a person . 
. . . " A preliminary issue is whether title 42, chapter 52 ground water districts are taxing 
districts. If not, the statutory provision does not apply and the Department has no authority to 
award attorneys' fees. Pursuant to Idaho Code § 42-5232, ground water districts are limited to 
collecting assessments from their members to "pay a proportionate share of the total of all 
amounts to be assessed ... which share shall be based on the ratio which the quantity of water 
the water user is authorized to appropriate under the member's ground water right(s) bears to the 
total quantity of water authorized for appropriation under the ground water rights of all water 
users in the district .... " Ground water districts have authority to levy assessments based upon 
a proportionate share of the district benefits received, but do not possess authority to levy taxes 
against the lands of the district as a "forced contribution by the public at large to meet public 
needs." See Brewster v. City of Pocatello, 115 Idaho 502, 505, 768 P.2d 765, 768 (1988) 
(distinguishing between a "fee" and a "tax,,).9 Secondly, a party claiming attorneys' fees must 
assert the specific statute, rule, or case authority for its claim. Stevens v. Stevens, 135 Idaho 224, 
229-30, 16 P.3d 900, 905-06 (2000). A party who fails to cite an applicable rule or statute in 
support of the claim is not entitled to an award of costs and attorneys fees. /d. 

23. Because a ground water district does not collect taxes and is therefore not a 
"taxing district," the Director cannot order attorneys' fees in accordance with Idaho Code § 12-
117. In addition, Clear Springs has cited no authority in support of its motion for costs and 
attorneys' fees and its motion is therefore denied. 

24. As stated by the Court in American Falls, administration of hydraulically 
connected ground and surface water sources is complex and requires a technical understanding 
of the spatial and temporal integration of priorities. 143 Idaho at 877, 154 P.3d at 448. The 
filing of CM Rule 43 mitigation plans is a new area of law in these proceedings. As evidenced 
by the numerous mitigation plans proposed by the Ground Water Districts and subsequently filed 
protests and associated briefing by holders of surface water rights, the parties' understanding of 
CM Rule 43 is unsettled. The actions of the Ground Water Districts were neither frivolous nor 
without merit and Clear Springs' motion for costs and attorneys' fees is denied. Allen v. Blaine 
County, 131 Idaho 138, 143,953 P.2d 578, 583 (1998). 

9 ''There is a distinction between public improvements, which benefit the entire community, and local 
improvements, which benefit particular real estate or limited areas of land. The latter improvements are usually 
financed by means of special, or local, assessments. These assessments are, in a certain sense, taxes. But an 
assessment differs from a general tax in that an assessment is levied only on property in the immediate vicinity of 
some local municipal improvement and is valid only where the property assessed receives some special benefit 
differing from the benefit that the general public enjoys." Black's Law Dictionary (8th ed. 2004) citing Robert 
Kratovil, Real Estate Law 465 (6th ed. 1974). 
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Ground Water Districts' Motion to Strike 

25. The Ground Water Districts argue in their Motion to Strike that protests filed by 
entities other than Clear Springs must be stricken by the Director "for lack of any interest or 
standing." Motion to Strike at 2. The Ground Water Districts state that Blue Lakes, Rangen, 
SWC, and TSWUA do not meet the definitional requirement of being a "Protestant" under 
IDAPA 37.01.01.155 ("Rule 155"). The Ground Water Districts state that the interests of those 
other than Clear Springs are "generalized ... [and] are not enough to qualify as protestants and 
are nearly identical to the issues raised by Clear Springs Foods, Inc. in its protest. Furthermore, 
these generalized or non-existent interests show that these entities do not have legal standing to 
participate in this matter either." Motion to Strike at 4. 

26. Rule 155 defines a "Protestant" as follows: "Persons who oppose an application 
or claim or appeal and who have a statutory right to contest the right, license, award or authority 
sought by an applicant or claimant or appellant are called 'protestants. '" Here, timely protests 
were filed by Blue Lakes, Idaho Aquaculture, Rangen, SWC, and TSWUA against the Second 
Mitigation Plan. The protests and associated briefing argue that the Director is without authority 
to compel the holder of a senior water right to accept monetary compensation in lieu of water. 

27. Under Idaho law, parties who can demonstrate that they have a property interest 
that may be affected by the issuance or denial of a permit authorizing development have a right 
to challenge the administrative action. Evans v. Teton County, 131 Idaho 71, 75-76, 73 P.3d 84, 
88-89 (2003); City of Burley v. McCaslin Lumber Co., 107 Idaho 906, 908, 693 P.2d 1108, 1110 
(Ct. App. 1984). The Director disagrees with the Ground Water Districts that Blue Lakes, Idaho 
Aquaculture, Rangen, SWC, and TSWUA do not have sufficient interests to participate in this 
matter. Blue Lakes, Idaho Aquaculture, Rangen, SWC, and TSWUA are each holders of surface 
water rights that could be directly impacted by the Director's decision on the Ground Water 
Districts' request to compel Clear Springs to accept monetary compensation in lieu of 
replacement water. The Ground Water Districts' Motion to Strike is therefore denied. 

ORDER 

Based upon the foregoing, IT IS HEREBY ORDERED as follows: 

1. That the Ground Water Districts' Notice of Withdrawal of Amended Mitigation 
Plan is GRANTED without prejudice. 

2. That the Ground Water Districts' proposal for monetary compensation in the 
Second Mitigation Plan is DENIED. The Ground Water Districts' proposal for replacement fish 
in the Amended Second Mitigation Plan is DENIED. The Ground Water Districts' proposal to 
continue the enrollment of the same number of acres in CREP and irrigate the same number of 
conversion acres as in 2008 is GRANTED. 
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3. IT IS FURTHER ORDERED that Clear Springs' request for costs and attorneys' 
fees is DENIED. 

4. IT IS FURTHER ORDERED that the Ground Water Districts' Motion to Strike is 
DENIED. 

5. IT IS FURTHER ORDERED that this is a FINAL ORDER of the agency. The 
order is final as to paragraphs 1,2,3, and 4 above. Any party may file a petition for 
reconsideration of this final order within fourteen (14) days of the service date of this order. The 
agency will dispose of the petition for reconsideration within twenty-one (21) days of its receipt, 
or the petition will be considered denied by operation of law pursuant to Idaho Code § 67-5246. 

6. IT IS FURTHER ORDERED that pursuant to sections 67-5270 and 67-5272, 
Idaho Code, any party aggrieved by this final order may appeal the final order to district court by 
filing a petition in the district court of the county in which a hearing was held, the final agency 
action was taken, the party seeking review of the order resides, or the real property or personal 
property that was the subject of the agency action is located. The appeal must be filed within 
twenty-eight (28) days: (a) of the service date of the final order; (b) of an order denying petition 
for reconsideration; or (c) the failure within twenty-one (21) days to grant or deny a petition for 
reconsideration, whichever is later. See Idaho Code § 67-5273. The filing of an appeal to 
district court does not in itself stay the effectiveness or enforcement of the order under appeal. 

NOTICE OF CURTAILMENT 

Notice of Curtailment is hereby given to holders of ground water rights that are junior to 
November 16, 1972. The resulting curtailment will impact approximately 860 ground water 
rights located in Cassia, Gooding, Jerome, Lincoln, Minidoka, and Twin Falls counties. The 
curtailment will impact approximately 41,000 acres of land irrigated by ground water. If no 
further actions are taken by March 12, 2009, the Director will order curtailment on March 16, 
2009. The waterrnaster for water district nos. 130 and 140 is directed to notify holders of certain 
junior-priority ground water rights located in water district nos. 130 and 140, listed in the 
attachment to this order, and bearing priority dates junior to November 16, 1972, that their rights 
are subject to curtailment in accordance with the terms of this order. The notice shall apply to 
consumptive ground water rights for agricultural, commercial, industrial, and municipal uses, 
excluding ground water rights use for de minimis domestic purposes where such domestic use is 
within the limits of the definition set forth in Idaho Code § 42-111 and ground water rights used 
for de minimis stock watering where such stock watering use is within the limits of the 
definitions set forth in Idaho Code § 42-140IA(12), pursuant to IDAPA 37.03.11.020.11. 
Members of the IDA participating in its mitigation plan shall not be subject to curtailment. 

.yl 

DATED this ':) ctay ofMarch2009 . .r8 
~~ fer I oJ::b.A ~ 
DAVID R. TUTHILL, JR. 0 
Director 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this '!:?' day of March 2009, a true and correct copy of 

the foregoing document was served upon the following by the indicated method: 

RANDY BUDGE 
CANDICE MCHUGH 
RACINE OLSON 
POBOX 1391 
POCATELLO ID 83204-1391 
rcb@racinelaw.net 
cmm@racinelaw.net 

DANIEL V. STEENSON 
CHARLES L. HONSINGER 
RINGERT CLARK 
PO BOX 2773 
BOISE ID 83701-2773 
dvs@ringertlaw.com 
dh@lingertlaw.com 

JOHN SIMPSON 
BARKER ROSHOLT 
PO BOX 2139 
BOISE ID 83701-2139 
jks@idahowaters.com 

TRAVIS THOMPSON 
PAUL ARRINGTON 
BARKER ROSHOLT 
113 MAIN AVE WEST STE 303 
TWIN FALLS ID 83301-6167 
tlt@idahowaters.com 
pla@idahowaters.com 

MIKE CREAMER 
JEFFREY FEREDAY 
GIVENS PURSLEY 
POBOX 2720 
BOISE ID 83701 
mcc@givenspursley.com 
jcf@givenspursley.com 

(xl U.S. Mail, Postage Prepaid 
( l Facsimile 
(xl Smail 

(xl U.S. Mail, Postage Prepaid 
( l Facsimile 
(xl E-mail 

(xl U.S. Mail, Postage Prepaid 
( l Facsimile 
(xl E-mail 

(xl U.S. Mail, Postage Prepaid 
( l Facsimile 
(xl Smail 

(xl U.S. Mail, Postage Prepaid 
( l Facsimile 
(xl E-mail 
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TOMARKOOSH 
CAPITOL LAW 
PO BOX 2598 
BOISE ID 83701 
tarkoosh@capitollawgroup.net 

W. KENT FLETCHER 
FLETCHER LAW OFFICE 
PO BOX 248 
BURLEY ID 83318-0248 
wkf@pmt.org 

MICHAEL S. GILMORE 
ATTORNEY GENERAL'S OFFICE 
PO BOX 83720 
BOISE ID 83720-0010 
(208) 334-2830 
mike.gilmore@ag.idaho.gov 

ROBERT E. WilLIAMS 
FREDERICKSEN WilLIAMS MESERVY 
POBOX 168 
JEROME ID 83338-0168 
rewilliams@cableone.net 

J. JUSTIN MAY 
J.DEEMAY 
MAY SUDWEEKS 
PO BOX 1846 
TWIN FALLS ID 83303-1846 
jmay@may-law.com 
jdee@tflaw.com 

ALLEN MERRITT 
CINDY YENTER 
W A TERMASTER - WD 130 and 140 
IDWR - SOUTHERN REGION 
1341 FILLMORE STREET SUITE 200 
TWIN FALLS ID 83301-3380 
allen.menitt@idwr.idaho.gov 
cindy.yenter@idwr.idaho.gov 

LYLE SWANK 
IDWR - EASTERN REGION 
900 N SKYLINE DR 
IDAHO FALLS ID 83402-6105 
lyle.swank@idwr.idaho.gov 

(x) U.S Mail, Postage Prepaid 
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(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 
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(x) E-mail 
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TRACY HARR, PRESIDENT 
CLEAR LAKE COUNTRY CLUB 
403 CLEAR LAKE LANE 
BUHL ID 83316 

STEPHEN P. KAATZ, VICE PRESIDENT 
CLEAR LAKE HOMEOWNERS ASSOC 
223 CLEAR LAKE LANE 
BUHL ID 83316 

JOHN W. JONES, JR., PRESIDENT 
THOUSAND SPRINGS WATER USERS 
POBOX 178 
HAGERMAN ID 83332 

MARK DAILY, PRESIDENT 
IDAHO AQUACULTURE 
PO BOX 767 
HAGERMAN ID 83332 

(x) U.S. Mail, Postage Prepaid 
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(x) U.S. Mail, Postage Prepaid 
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Administrative Assistant to the Director 
Idaho Department of Water Resources 
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Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

36-16054 

36-7351 B 

* Enlargement right subordinated to rights earlier than April 12, 1994 Attachment 2, p. 16 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

K&W 36-7307D 

* Enlargement right subordinated to rights earlier than April 12, 1994 Attachment 2, p. 17 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

; PAULS • 

• Enlargement right subordinated to rights earlier than April 12. 1994 Attachment 2. p. 18 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

* Enlargement right subordinated to rights earlier than April 12, 1994 Attachment 2, p. 19 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

I'VIILLAt1U, DAVID; SLIGAR, KEITH; STANLEY, 
36-8234 

, WILLIAIVI 

36-8054 217 TION 

TION 

37-8373 

• Enlargement right subordinated to rights earlier than April 12, 1994 Attachment 2, p. 20 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

PATTY 

SUZANNE 

36-8490 

36-16633 

36-7291 A 

* Enlargement right subordinated to rights earlier than April 12, 1994 Attachment 2, p. 21 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

• Enlargement right subordinated to rights earlier than April 12, 1994 Attachment 2, p. 22 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

37-7343 

36-16008 

36-16110 

36-7888 

36-7484 

36-7460AB 

• Enlargement right subordinated to rights earlier than April 12, 1994 Attachment 2, p. 23 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

EUGENE; ROTHROCK,. 
37-7700 

SHAW, ACEY RYAN; SHAW, JALYN BELLE; 
SHAW, RITA S: SHAW, WILLIAM HUBERT 

36-8609 

• Enlargement right subordinated to rights earlier than Apn112, 1994 

37-21264 

Attachment 2, p. 24 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

37-21425 

36-7619 

* Enlargement right subordinated to rights earlier than April 12, 1994 Attachment 2, p. 25 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

7575 36-7575 

7547D 

* Enlargement right subordinated to rights earlier than April 12, 1994 Attachment 2, p. 26 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

36-73048 

36-8289 

• Enlargement right subordinated to rights earlier than April 12, 1994 Attachment 2, p. 27 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

7450A 

37-8211 

36-8767 

* Enlargement right subordinated to rights earlier than April 12, 1994 

DOMESTIC 
STOCKWATER, 

11DOMESTIC 

37-7949 

37-7650 

36-7924 

37-8679 

Attachment 2, p. 28 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

36-7454 

36-7319 

* Enlargement right subordinated to rights earlier than April 12, 1994 

STOCKWATER, 
DOMESTIC, FIRE 
PROTECTION 36-8090 

Attachment 2, p. 29 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

36-7666B 

36-7526 

* Enlargement right subordinated to rights earlier than April 12. 1994 Attachment 2. p. 30 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

WRIGHT. CECELIA W: WRIGHT. JOHN W 36-76228 -76228 

* Enlargement right subordinated to rights earlier than April 12, 1994 Attachment 2, p. 31 



Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 

HT. CECELIA W: WRIGHT. JOHN W 

* Enlargement right subordinated to rights earlier than April 12, 1994 Attachment 2, p. 32 


