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COMES NOW Idaho Ground Water Appropriators, Inc., North Snake Ground Water 

District, and Magic Valley Ground Water District (collectively "IGWA"), through counsel, and 

hereby supplement IGWA 's Proposed Findi~zgs o f  Fact and ConcIzi.sion,s of Law Ned previously 

herein. These Stcpplen~ental Proposed Fiitdings of Fact and Co~zcltcsio~ts of Law incorporate 

additional findings and conclusions based upon the testimony and evidence presented during the 

hearing on the above-captioned matters held November 28 through December 1.3, 2007. Ncwly- 
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added findings and conclusions are underlined. For ease ofreference, findings and conclusions are 

separately numbered, with findings labeled "F-" and conclusions labeled "C - ". 

I. 

FI. 

PROCEDURAL HISTORY. 

Findings of Fact 

On March 22,2005. the Director received a hand-delivered letter (the "Blue Lakes delivery 
call") from Gregory Kaslo of Blue Lakes Traut Farm. Inc. ("Blue Lakes") demanding that the 
Director "direct the Watermaster for Water District 130 to administer water rights in the 
Water District as required bv Idaho Code 6 42-607 in order to supplv Blue Lakes' prior 

On Mav2.2005, the Director received bv email the two Letters from Lanv Cope of Clear 
Springs Foods, Inc. ("Clear Springs") requesting "water rights administration in Water 
District 130 pursuant to I.C. Section 42-607 in order to effectuate the delivery of Clear 
Springs Foods, Inc., ak/a Clear Springs. water rights . . ." at its Snake River Farxn (water 
rights nos. 36-04013A. 36-04013B. and 36-07148) and at its Crystal SpringsFarm(water 
rights nos. 36-07083 and 36-07568). Blue Lakes and Clear Springs are referred to 
collectivelv herein as the "Spring Users." 

In response to the Blue Lakes delivery call, the Director issued an Order dated May 19, 
2005. for the curtailment ground water rights in Water District 130 (the "Blue Lakes 
Order"). 

In response to the Clear Springs delivery call, the Director issued an Order dated Julv 8, 
2005, for the curtailment of mound water rights in Water District 130 (the "Clear Springs 
Order"). The Blue Lakes Curtailment Order and the Clear Springs Curtailment Order are 
referred to collectivelv herein as the "2005 Curtailment Orders." 

The 2005 Curtailment Orders were issued on an ernergencv basis without the benefit and 
deliberation of a prior hearing. 

IGWA objected to the 2005 Curtailment Orders and .filed petitions for reconsideration on 
June 2,2005. July 19.2005, and June 18.2007. Additional petitions for reconsideration were 
filed bv Blue Lakes, Clear Springs. Hidden Valley Dairy Farm. and Long View DaiN. 

Tlte 2005 Curtailment Orders have remained in force since their issuance in 2005 despite the 
lack of a hearing on the legal and factual issues raised in the petitions for reconsideration. 011 
July 5. 2007. the Director issued an Order Regardilzg Petitioi7s for Recolzsideration (Blue 
Lalces aalzd Clear +rinm Delivew Calls) finally scheduling a hearing on the petitions for 
reconsideration. That hearinp was held Novernber 28 through December 13. 2007, at the 
Idaho Department of Water Resources ('?DWR" or the "Department"), the Honorable Gerald 
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F. Sclroeder acting as hear in^ Officer. 

11. BLUE LAKFS WATER RIGHTS. 

Findines of Fact 

F8. The Blue Lakes deliverv call seeks curtailment of iunior-priority mound water rights in an 
attempt to increase the suaplv of water available at the Blue Lakes fish propagation 
facilitv. The Blue Lakes facilitv consists of tlvee ponds with 35 racewavs each for a total of 
105 raceways. The Blue Lakes facility is supplied by the following water rights as defined 
in SRBA partial decrees: 

F9. The cumulative authorized diversion rate for fish propagation at the Blue Lakes facility is 
197.06 cfs, which reflects an authorized maximum rate of diversion and not a guaranteed 

Z r  Right No. 
Source 
Priority Date 
Beneficial Use 
Diversion Rate 
Period of Use 

minimum water supplv. (November 14.2007 Order on Sumnim Judgment at 13). 

F10. Natural. vre-development spring flows available to Blue Lakes' above water rights was 
approximatelv 80-86 cfs. (Bretzdecke Di~ec! at 23.) The maioritv of Blue Lakes' 
appropriations derived &om artificiallv inflated spring discharges resultinp &om inefficient 
surface water irrigation practices (see findinps 28-32 below). 

36-02356A 
Alpheus Creek 
May 29,1958 
Fish Propagation 
99.83 cfs 
Jan. I - Dec. 3 1 

F11. Blue Lalces' first appropriation in 1958 totaled 183 cfk, which exceeded historicnaturalspriing 
flows by approximately 100 cfs. (Brelzdecke Direct at 29) Blue Lakes' next appropriation of 
45 cfs in 1971 increased to total appropriation to 228 cfs. This exceeds the seasonallow flow 
of the spring in 1965 which was 178 cfs. (Brendeclce Direct at 29-30)" Blue Lakes' tltird 
appropriation in 197.3 for 52.23 cfs increased the total appropriation to 286 cfs. (Brendeclie 
Direct at 28-29, Exhibits 41 8,419,420). The highest recorded flow ofAlpheus Creek since 
daily record keeping began in 1950 was 256 cfs in 1957. Id. Thus, Blue Springs' 197.3 
appropriation exceeds the highest flow ever recorded by 30 cfs. 

F12. At the time of appropriation, Blue Lakes' above water rights did not receive a full sue& 
at all times during the year, but experienced seasonal fluctuations in supply. (Dreher, 
12/6/07, 10:07-10:29 a.m.: Brendeclce Direct at 22,44, Exhibit 405, 406, 414, 415.420). 

36-072 10 
Alpheus Creek 
November 17, 1971 
Fish Propagation 
45.00 cfs 
Jan. 1 - Dec. 3 1 

F13. The Blue Lakes Order found a shortage of 35.25 cfs, or 19% of the total right of 197.06 
cfs at the Blue Lakes facility in 2004. (Blue Lakes Order at YI 61.) Evidence was 
presented at the hearing that flows have increased since 2004. 

36-07427 
Alpheus Creek 
December 28,1973 
Fish Propagation 
52.23 cfs 
Jan. 1 -Dec. 31 - 
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F14. The Kay Hardy family operates five separate aquaculture facilities. including the Blue 
Lakes facilitv. supplied by water rights in the following quantities: 

Blue Lakes: 197 cf% 
Rim View: 150 cfs 
Clear Lakes: 175 cfs 
Fisheries Developn~ent Co. I30 cE; 
White Springs 39 cfs 
Other 24.6 cfs 

TOTAL 715.6 cfi 

The cumulative Blue Lakes facility water riphts of 197 cfs represent 28% of the total 
715.6 cfs controlled by the Kay Hardy family for aquaculture purposes. The shortage at 
Blue Lakes of 35.25 cfs represents ashortacre of 4.9% of the total 715.6 cfs controlled by 
the Kay Hardy fanlily for aquaculture purposes. 

Conclusions of Law 

C1. The quantityelement of Blue Lakes' water rights reflects an authorized maximum rate of 
diversion and not a guaranteed rninimum water suvply. An appropriator is entitled to the 
hvdrolonic conditions that existed at the time of apwopriation; there is no right to demand 
enhanced hydrolonic conditions which may occur subsequent to auprouriation. While 
Blue Lakes is authorized to divert up to the authorized maxin~um quantitv at all times that 
it is naturally available. Blue Lakes is not entitled to curtail junior-priority mound water 
diversions unless shortage occurs based on the hydrologic conditions that existed at the 
time of appropriation. Therefore. determinations of shortage must account for seasonal 
fluctuations in the water supply that existed at the time of appropriation. (Dreher 12/6/07. 
10:09 a.m.) 

C2. =partial decrees do not define seasonal variations in the water supplv because the 
quantity element simply defines the upper limit of authorized water use. Determinations 
of shortape to Blue Lakes' water rights must be made administratively pursuant to the 
Rules for Coniunctive Management of Surface and Ground Water Sources (the "CM 
Rules"). "IWlater rights adjudications neither address. nor answer. the questions presented in 
delivery calls.. .." Amei-icaiz FaNs Resen~oir Dist. No. 2 v. Idalzo Dqp 't o f  Water Resotirces, 
154 P.3d 433.447 (m 

C3 Partial Decrees reflect the basic elements of a water right but do not reflect eventhing 
relevant necessary for pumoses of administration. (Luke, 12/3/07. 2:48 v.in.; Brockwav, 
12/10/07. 2:47 p.m.) In the administration of water rights, it is relevant to look at historical 
water use and hydrologic information. including inter- and intra-year fluctuations in the water 
s ~ ~ ~ ~ v l y .  (Brockwav 12 p.m., 12110/07). Historical information regarding spring flows 
establishes the amount of water available for beneficial use and may be considered when 
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administering water rights. (November 14, 2007 Order on Summarv Judgment at 8). 

Findings of Fact 

F15. The Clear Springs delivervcall seeks curtailment of junior-priorityground water rights in 
an atte~npt to increase the supolv of water available to its Snake River Farms fish 
propagation facility, which was reconstructed in 1988. 

F16. The Snake River Farms facility is supplied by the following water rights: 

F17. The cumulative authorized diversion rate for fish propa~ation at the Snake River Farms 
facilitv is 1 17.67 cfs, which reflects an authorized maximuin rate of diversion and not a 
guaranteed minimum water supplv. (November 14,2007 Order on Sununarv Judment at 
lil_ 

FI 8. At the time of appropriation, Blue Lakes' above waterri~hts did not receive a full supply 
at all times during the year, but experienced seasonal fluctuations in supply. (Dreher, 
1 2 / 6 / 0 7 . 5 a e i i d e c k e  Direct at 22.44. Exhibit 405.406.414. 415, 420'1, 

36-07148 
Springs1 
01/3 1/1971 
Fish Prop- 
agation 
1.67 cfs 
Year round 

F19. The Clear Springs Order found a shortage of 24.5 cfs, or 20.8% of the total autl~orized 
diversion for Snake River Farms. based upon flow records between 1988 and 2004. Clear 
Springs failed to provide its expert Dr. Broclcwav with flow records prior to 1988 for reasons 
unlcnown, which information would have been relevant in determinimv what flows were 
lustoricallv available at the time each of the Snake River Farms rights were developed. (L 
Cope: Brockwav Cross-Examination.) In addition. evidence was presented at the hearin~ that 
spring flows have increased since 2004. Based on Exhibit 28 and testimony of Larrv Cope 
and Dr. Brockwav. peak flows available under the Snake River Farms right are approxirnatelv 

36-04013B 
Springs1 
02/04/1964 
Fish Prop- 
agation 
27.00 cfs 
Year round 

10 cfs short of the autllorized maximum ~ a t c  of diversion. This shortage rgiesents a s h o r t a ~  
of approximately 8.5 % of the cumulativc water riellts that supply the Snake River Farms 

Water Right 
Source 
Priority Date 
Beneficial Use 

- 

Diversion Rate 
Period of Use 

facilitv. 

F20. Clear Springs operates five separate aauaculture facilities. supplied bv water ricrhts in the 

36-04013C 
Springsr 
11/20/1940 
Fish Prop- 
agation 
14.00 cfs 
Year round 

I Source also known as "Clear Springs." 
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36-04013A 
springs' 
09/15/1955 
Fish Prop- 
agation 
15.00 cfs 
Year round 

36-02703 
~ p r i n ~ s '  
11/23-1933 
Fish Prop- 
agation 
40.00 cfs 
Year round 

36-02048 
Springsi 
0411 111938 
Fish Prop- 
agation 
20.00 cfs 
Year round 



following quantities: 

Box Canyon 300 cfs 
Clear Lake Farm 251.5 cfs 
Crystal Springs Farm 335.1 cfs 
Snake River Farm 11 7.67 cfs 

TOTAL 1,004.27 cfs 

Thus. the Snake River Fann facility revresents 12% of Clear Snrines' fish vrovaeation water 
rights. A shortage at Snake River F a m ~  of 24.5 cfs represents a shortage of 2.4% of the 
total 1.004.27 cfs owned by Clear Springs for a~uaculture purposes. A shortage at Snake 
River Farm of 10 cfs represents a shortage of 1 % of the total 1004.27 cfs owned by Clew 
Springs for aquaculture vurposes. 

Conclusions o f  Law 

C4. The quantity elenlent of Clear Springs' water rights reflects an authorized ~ n a x i ~ n u ~ n  rate 
of diversion and not a guaranteed nlinimuln entitlement. An appropriator is entitled to the 
hydrologic conditions that existed at the time of apuropriation; these is no r i ~ l ~ t  to demand 
enhanced hydsologic conditions which may occur subsequent to appropriation. While 
Clear Spr in~s is authorized to divert up to the authorized maximum auantity at all times 
that it is naturally available, Clear Springs is not entitled to curtail iunior-uriority nound 
water diversions unless shortage occurs based on the livdrologic conditions that existed at 
the time of appropriation. Therefore, determinations of shortage must account for 
seasonal fluctuations in the water supply that existed at the time of appropriation. (Dreher 
12/6/07. 10:09 a.m.1 

C5. SRBA partial decrees do not define seasonal variations in the water supply because the 
quantity element simply defines the upper limit of authorized water use. Determinations 
of shortage to Blue Lakes' water rights nlust be made administratively pursuant to the CM 
Rules. "[Wlater riphts adiudications neither address. nor answer, the questions presented in 
delivery calls.. .." American Falls Reservoir-Dist. No. 2 11. Idaho Deo 't of Water Resources, 
154 P.3d 433.447 12007). 

C6. Partial Decrees reflect the basic elements of a water right but do not reflect everything 
relevant or necessaw for pumoses of administration. (Luke. 12/3/07.2:48 p.m.: Brockway, 
12/10/07, 2:47 p.m.) In the administration ofwater rights, it is relevant to look at historical 
water use and hydrologic inforination, including inter- and intra-year fluctuations in the water 
suvvly. (Brockway 12 p.m.. 12/10/07). Historical information regarding spring flows 
establishes the amount of water available for beneficial use and may be considered when 
administering water rights. n\Toveinber 14. 2007 Order on Summary Judgment at 8). 
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C l .  The record indicates that the estimated sho~tage of 24.5 cfs incorporated into the Clear 
Springs Order overstates the seasonal shortacre experienced by Clear Springs. A shortage - 
of 10 cfs is supported bv substantial evidence in the record. 

IV. EAST SNAKE PLAIN AQUIFER. 

Findin~s of Fact 

F21. The Spring Users' water rights are supplied by various springs located in the Thousands 
Springs reach of the Snake River. The springs that supply the Spring Users' water rights 
derive exclusively &om ground water discharged &oln the Eastern Snake Plain Aquifer 
("ESPA"). Brendeclce Direct at 14. 

F22. The ESPA, depicted in Exhibit 401, extends %om IGng Hill on the west to the Teton 
Mountains on the east and comprises more than 10,800 square miles in southern and 
southeastem Iddiho. Exhibit 429; B~.eizdeckie Direct at 9-1 0; Broclnvay Direct at 4; Figure 1. 
The ESPA is an extraordinary water resource that is estimated to contain al~proximately one 
billion acre-feet ofwater. It is one of the largest and most productive aquifers in the world. 

F2.3. The ESPA is akin to a large, underground bathtub confined to fissures, vesicles, and cavities 
in a basalt geologic structure. The basalts are solidified relmlants of ancient lava flows dating 
back at least to Pleistocene tune, roughly half a million years ago. The lava basalts are 
discontinuous, periodically inter-laid with sedimentary or Aeolian (wind-borne) materials and 
riven with fractures, joints and lava tubes. (Breildecke Direct, at 10-1 1, Exhibit 429) 

F24. Water slowly travels through the ESPA %om areas of higher elevation to areas of lower 
elevation, and also fronl areas of higher pressure to areas of lower pressure. Ground water 
stored in the ESPA is liltely under pressure as manifested by the head-dependent spring 
discharges at various elevations. Brendecke Direct at 12-1.3, Exhibit 429. 

F25. Water tends to follow the pathof least resistance. Water doesn't dischaxpe at a constant rate 
tlroughout the Thousand springs reach and mavdischarge at the larger springs because they 
are large or less resistant. (Dreher, 12/6/01.4:11 p.m., Brendecke. Wvlie)The subterranean 
locations and characteristics ofthese pathways are largely unknown. Becauseoftheuncertain 
nature of these pathways, both the timing and location of the actual impacts on specific well 
pumping are difficult to predict with any degree of certainty. (Brer7declie Direct, at 13-14, 
Exhibits 403,404; Brocln41ay Direct, Figure 2). 

F26. Springs in theThousand Springs region act as an overflow valve for the ESPA, withthe result 
being that the only time the 'over-flow' produces water is when the bath tub is full. Ailiericail 
Falls Reservoir District No. 2, et a1 v. Tlze Idaho Departmelzt of JVater- Resources, et a1 
("AFRDZ"), Gooding County Case No. CV-2005-600, n 21 at 90 (June 2, 2006) Spring 
flows in the Thousand Springs reach fluctuate congruent with the amount of water stored in 
the ESPA. Brendeckce Direct at 11 and 21, Exhibit 429 

IGWA'S SUPPLEMENTAL PROPOSED FINDINGS OF FACT 61 CONCLUSIONS OF LAW Page 7 



F27. Tlte volume of water stored in the ESPA derives from natural inputs (precipitation, tributary 
underflow, river losses) and artificial, irrigation-related inputs (seepage from irrigation canals 
and farm fields ) Annual aquifer inputs total approximately 8,000,000 acre-feet per year The 
primary source of ESPA "recharge" is irrigation (about 60%), underflow from tributary basins 
(about 18%), seepage from the Snake River and other streams and canals (about 1 3%), and 
rain and snow (about 9%) Thus, ESPA recharge is approximately 213 irrigation-related 
inputs and 113 natural inputs. (Brerzdeclie Direct, at 11, Exhibit 429; Broclni~ay Direct, at 9) 

F28. Flood irrigation began on the Eastern Snake River Plain shortly after the Civil War, was well 
under way by the turn of the century, and contimed to expand to the 1950s, at which time 
there were approxlnately 1.83 million acres under irrigation. (Car1,soiz Direct, at 8, exhibits 
408,409, 410; Brei~declie Direct, Figure 4). 

F29 Flood irrigation practices were very inefficient, resulting in millions of acre feet ofwater being 
diverted by percolation into the ESPA. (Exhibit 429). For example, North Side Canal 
Companv began diverting surface water tluough the North Side Canal in 1908. which diverts 
from the Snake River at Milner Dam and travels across the Snake River Plain north of the 
Snake River. The North Side Canal delivers surface water to farmland located up-gradient 
from the springs wllicl~ supply both Snake River Farms and Blue Laltes. North Side Canal 
Companv diverted 30 acre-feet per acre in 191 1.28 feet per acre in 1914, and about I0  acre- 
feet per acre in 1918. An estimated 2 acre-feet per acre is consumed bv crops. (Brockwav 
12:28 p.m., 12/l0/07). A substantial amount ofthe water diverted througll North Side Canal 
seeps into the ESPA as "incidental recharge." Evidence indicates that the lands inigated by 
the North Side Canal are very leaky and that water percolates to the aquifer relativelv quicklv. 
For instance, historical documents show that attempts to build the Jerome Reservoir failed 

because ofthe reservoir's inabilitv to store water. Exhibit 469 shows tlle location ofNorth 
Side Canal Company's service area and its aroxirnitv to the sprin~s in question. 

F30. Seepage from surface water irrigation practices beginning in the late 1800s caused an 
extraordinary increase in water table of the ESPA. Based on water levels and observation 
wells, levels in the aquifer umnediately north of the Thousand Springs Area in the area 
irrigated by the North Side Canal Co~npany raised approximately 45 feet between 1900 and 
1950 as a result of incidental recharge from surface water inigation. 

F3 1. This great increase in the amount of water stored in the ESPA caused spring discharges into 
tile Thousand Springs area to increase dr.amatically. (Car1,son Direct, at 8,2005 Czlrtailrnei~t 
01-ders at Finding of Fact No. 5, Exhibit 429) (Brei~declie Direct, at 19-21, 23-25, Exhibits 
41 1,412,413,414,415). Irrigation seepagecaused the watertable ofthe ESPA to risebyas 
much as 200 feet in some areas. Spring discharges in the Thousand Springs area increased 
congruent with tile increased quantity ofwater stored in the ESPA, frornapproximately 4,100 
cfs in 1902 to 6,700 cfs in 1952-an incr.ease of more than 6.3%. Brendeclie Direct at 24; 
Attachment A to Curtailment Orders; Exhibit 429; Exhibit 407; (Dreher 12/6/07,9:25 a.m.) 
It was a natural outcome for the spring dischar~es to increase and this rising cumulative 
spring discharge was largely due to incidental recharge. (Dreher 12/6/07 9:29 a.m.) 
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F32. Discharges from the springs that supply the Spring Users' water rights increased even more 
dramatically, rising by 89% (Crystal Spring), 188% (Blue Lakes Spring), and 255% (Clear 
Lakes Spring). Bretzdecke Direct at 25. Blue L,akes' first aquaculture appropriation in 1958 
appears to have exceeded the natural discharge from spring. Subsequent appropriations by 
Blue Lakes relied exclusively on waste water. Brerzdeclce Direct at 29. Cumulative Blue 
Lakes' appropriations significantly exceeded the highest seasonal spring flow ever recorded., 
Id. at .30. Without the application of  large amounts of surface water to the lands of Nor.th 
Side Canal Con~panv. much of the water appropriated bv Blue Lakes and Clear Springs would 
have relnained in the Snake River and would have flowed down the river and out of Idaho. 
Instead, however. the water was stored ul the aquifer and the spring dischar~es increased. 
(Brendecke 2:33 p.m., 1211 1/07) 

F.33. The amount ofwater stored in the ESPA and discharged at Thousand Springs peaked in the 
1950s, and has suice declined due to rnore efficient surface water irrigation practices, ground 
water pumping, and drought. Conversions froin flood to sprinkler irrigation and the 
ter~nination of winter canal flows are the prinlary cause ofdecreased storage in the ESPA and 
decreased spring discharges. (Brockwav 12/10/07 12:06 p.m.) Spring flows declined to the 
current level of approximately 5,300 cfs primarily as a result of the conversion to sprinkler 
imgation and the practice of winter water storage in the reservoirs resulting in a significant 
reduction in incident recharge of the ESPA from surface water irrigation, and the last six 
consecutive years of drougl~t. (Finding #I 7 of 2005 Curtailment Orders, BrendeckDirect at 
, Exhibit 407 and 429). 

F34. Beginning in the 1950s, lands being flood irigated by surface water were converted to rnore 
dependable ground water sources. The amount of land being irrigated with ground water 
r,apidly expanded across the East Snake River Plain with Llre advent ofturbinepumps and with 
the added encouragement ofIdaho Power which offered inexpensivepower. (Cadson Direct, 
at 9-10, Exhjbits 429, 435). 

F35. Ground water development and spring-based aquaculture development occurred 
simultaneously between 1950 and 1980, with water right priorities for ground water pumping 
interleaved with water right priorities for aquaculture. (Brejzdeclce Di~ect at 40-41). Inotller 
words, some ground water rights are senior to spr.ing rights and some spring rights are senior 
to ground water rights. 

F36 There have been very few new ground water approoriations since the 1985 Swan Falls 
Settlenlent. (Wvlie, 12/3/07, 10:35 a.m.) Further, IDWR issued a moratorium on mound 
water developn~ent in 1992 whichhas prevented awmaior new ground water appropriations 
since that tine. Conseauentlv, the effects of mound water irrigation have largelybeen realized 
and expressed by now. (Brendecke, 12/12/07, 10:04 a.m.) 

F.37. Currentlv data indicates that the ESPA experiences approximatelv 2.1 lnillion acre-feet of 
depletion annually &om mound water diversions. The average rate ofrecltar~e from 1980 to 
2002 from precipitation alone was 2.2 million acre-feet. which does not include incidental 
recharge from surface water irrigation practices. Ground water deoletions do not exceed the 
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amount of precipitation and certainly do not deplete the ESPA in excess oftheaverage rate of 
withdrawal. Thus. the ESPA is not being nlined. (Dreher, 12/7/07. 10:ll a.m.) 

F38. IDWR issued a moratorium and stopped issuing permits for mound water pumping in 1992 
from the ESPA. (Dreher. 12/6/07, 10:26 a.m.) Exhibit 41 7 indicates that from the early 
1980s until the moratorium in 1992 there were verv few new permits issued to allow 
groundwater pumping in the ESPA. Since the ~naioritv of impacts of ground water pumping 
are realized within 20 vears, it is clear tl~at the imuacts of pumpine have for the most part 
been fullv realized. (Wvlie. 12/3/07. 10:45 am). As a result. the aquifer is at or near 
equilibriurn with future changes in aquifer levels caused prinarilv bv chanees in precipitation 
and incidental recharge. not groundwater vum~ing. 

F.39. The drought that Idaho has been experiencing in the last seven years is the worst back-to- 
back sequence on record with a probabilitv of it occurring once in everv 500 vears. (Dreher, 
12/6/07, 9 5 6  a.m. 1 

F40. The ESPA is very responsive to wet and dry cvcles. The vear 2006 experienced simificant 
rain events and was considered a wet vear. (Brockwav 12:07 p.m., 12/10/07 and Exhibit 
154) Dr. Brockwav testified that the flows at the Snake River Farms increased in 2007 and 
have come up since 2004 (Brockwav 1157 a.m., 12/10/07, Exhibit 156). Flows at Blue 
Lakes also increased. Exhibit 155. Cumulative spring flows for the Thousand Springs reach 
also increased since 2004 according to the data provided by IDWR em~lovee Tim Luke in 
Exhibit 154. Given the ESPA's high level of responsiveness to wet and dm cvcles. it would 
be unreasonable to attribute the declines in sprinp flow solelv to ground water pumping. 

F41. Contemporary spring discharge levels remain well above historic, baseline levels, averaging 
approximately 5,.300 cfs. Brendeclce Direct at 17-1 8, 25-26; Dreher 12/6/07 9:25 a.m.; 
Exhibit 406, 407, 429; Carlson Direct at 9, 11-12; Director's 2005 Curtailment Orders, 
Findings of Fact Nos. 5 and 6 and Attaclunent A). 

F42. The peak discharge levels of the early 1950s can never be restored, absent the return of p ~ e -  
I950 conditions which would require the elimination of sprinkler irrigation in favor of flood 
irrigation and elimination of storage in Palisades Reservoir. (Breizdeclce Direct, at 26). 

V. OPTIMUM BENEFICIAL USE AND FULL ECONOMIC DEVELOPMENT OF THE 
EASTERN SNAKE PLAIB AQUIFER (ESPA). 

Findings of Fact 

F43. The water rights upon wluch the Spring Users' delivery calls are based were appropriated at a 
time when the ESPA was artificiallv inflated due to incidental recllarge &om surface water 
irrigation practices. But for such incidental recharge, spring discharges would not have been 
adequate to support the appropriation of the subiect water rights. (Brendecke 2:33 p.m., 
1211 1/07). The proposed curtailment will not restorediscl~arees lion1 the springs that supply 
the Spring Users' water rights to the historic highs that existed when the rights were 
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appropriated. Consequently. the 2005 Curtailment Orders command a pennanent curtailment 
of mound water pumping. 

F44. The development of aquaculture facilities in the Thousand Springs area and the development 
of ground water puinping for irrigation on the East Snake Plain occurred to a large extent 
simultaneously between 1950 and 1980, with water right priorities for ground water pumping 
interleaved with water right priorities for aquaculture. (Brelzdeclie Direct at 40-41.) As a 
result, some ground water rights are senior to some spring rights and some spring rights are 
senior to some ground water rights. Id. at 41. It is not possible to increase ESPA discharges 
%om a specific spring via the curtailment of ground water diversions without also increasing 
discharges from numerous other springs. Id. at 3.3. Consequently, it is impossible for the 
curtailment of ground water pumping to increase spring flows available to a senior-priority 
spring water right without also increasing flows to spitngs serving junior-priority spring water 
rights which have no right to increased flows. Under the present circumstances, "Much of 
any increased flow to the spring co~nplex stermning fi-om general water curtailment would 
emerge in spring outlets not accessible to [the Spring Users]." Brendeckie Direct at .30. 
Instead, the S p ~ u ~ g  Users' delivery calls "would have the effect ofdelivering water to junior 
rights who are not placing a call in an effort to deliver a smaller amount of water to a senior 
right that is making the call." Bre~zdeclie Direct at .34. 

F45 The Blue Lakes Order commands the perinanent curtailment of mound water imgalion of 
57.220 equivalent acres. (Blue Lakes Order at $77.) The Eastern Snake Plain Aauifer 
Ground Water Model (the "Model") predicts that sucll curtailment will result in an averape of 
51 cfs to the Devil's Washbowl to BUN Gauge reach of the Snake River at steady state 
conditions. Id. 

F46. The Model is incapable of predicting the amount of water that will accrue to a specific spring 
in response to curtailment. (Wvlie, 12/3/07, 11:30 a.m.. 9:16 a.m.; Drelter; 12/6/07, 9:53 
a.m.: Brendecke. Brockway, Harmon, Land). In order to estimate the effect ofcurt&nent on 
a particular s~lulg,  the Director relied upon a linear analysis prepared by Dr. Wvlie wl~ich 
essentiallv apportioned reach gains to various sp& 

F47. The Blue Lakes Order predicts that Alpheus Creek receives 19.7% of the reach gains in the 
Devil's Washbowl to Bull1 Gauge reach of the Snake River. (Blue Lakes Order at 7 15: Wylie 
12/3/07 9:25 a.m.) Thus. the Blue Lakes Order predicts that the curtailment of acres will 
increase flows to Blue Lakes by an estimated 10.05 cfs. 

F48. At the tvpicaldiversion rate of4  acre-feet per acre. the curtailment of 57,220 acres eliminates 
ground water diversions of 228.880 acre feet annually. The estimated gain to Blue Lakes of  
10.05 cfs amounts to 7.276.0 acre-feet annually. or 3.2% of the total amount curtailed. 

F49. The Clear Springs Order colninands the pennanent curtailment of mound water hieation of 
52,470 eauivalent acres. (Clear Suriizes Order at 871.) The Model predicts that such 
curtailment will result in an averaee of 38 cfs to the Buhl Gauge to Thousand Springs reach of 
the Snake River at steady state conditions. Id. 
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F50. The Clear Svrings Order oredicts that 7% of the reacb f z d .  
Svrinrrs reach of the Snake River will accrue to Snake River Farm diversions. (Clear-Sori~~zs 
Order at 'I[ 72.) Dr. Wvlie testified that he calculated Snake River Farm would actually 
receive 4.2 vercent of  38 cfk accruing to the Buld to Thousand Swings reach. (Wvlie, 
12/3/07, 9:20-9:30 am, 12/7/07, 1:45-2:00 pm) Based on a 4.2% return. the curtailment of 
52.470 acres will increase flows to Snake River Farm by an estimated 1.6 cfs. Based on a 
4.2% return, the curtailment of 52,470 acres will increase flows to Snake River Farm bv an 
estimated 2.66 cfs. 

F5 1. At the typical diversion rate of 4 acre-feet per acre, the curtailment of 52.470 acres eliminates 
ground water diversions of 209.880 acre feet annually. The estimated gain to Snake River 
Farm of 1.6 cfs amounts to 1,115.5 acre-feet annually. or 0.5% of the total amount 
curtailed. Even wit11 a 7% return, the estimated gain to Snake River Farm of 1.935.8 cfs 
amounts to only 0.8% of the total amount curtailed. 

F52. Exhibits 462 and 463 demonstrate thesinlulated effect ofcurtailinent without a 10% trimline. 
(Wylie, 12/3/07. 1:39-155 vm). With no trim line and a curtaihnent date of 1973, 
avvroxiinatelv 372.000 acres would be curtailed. with proiected svrinrr gains of  18 cfs 
fl3.03 1.6 ac-ft m m a l l ~ )  to Blue Lakes and 3.29 cfs (2.38 1.9 ac-ft annually) to Snake River 
Farm. Based on an average diversion of 4 acre-feet per acre, the curlaihnent of 372,000 acres 
eliminates the diversion of 1,488,000 acre-feet of ground water annually. Thus. Blue Lakes 
would receive an estinated 0.88% of the amount curtailed and Snake River Farm would 
~eceive ail estimated 0.16% ofthe quantity curtailed. The results of the curtailnient model as - - -. -. -- - -. 
sunima~ized in Exhibits 462 and 463 indicalc [here would bc minimal benefits 60111 curtailing 
ground water vulnvers outside of the 10 vercent trim line. In fact, curtailing all wound water 
pumping i?om the aquifer, over 1 .I million acres, could still never satisfy the Blue Lalce and 
snake River Fanns &is. (Wylie. 12/3/07). 

F53. The above calculations are based on steadv state conditions. In reality, full effect of 
curtail~nent will take decades to sltow up at the springs, and only then in varying and sinall 
percentages. (Brendecke Direct at 42-43; Exhibit 430.) 

F54. The aquaculture industw is highly-regulated and highly-competitive. Much of the imported 
seafood arises at a significantly lower cost than domestic seafood. as international vroduction 
has cost advantages in the form of less environmental constraints and cheav labor. Various 
economic factors including market condition and comaetition affect profitability. In 2001 
Clear Svrings experienced a 10% decline in aquaculture demand due to market factors. The 
company reduced production accordinglv. (Clear Svrin~s PresidentICEO L. Cove. Blue 
Lakes Trout Comvanv VP G. Kaslo) 

F55. Clear Svrings is emplovee-owned, currentlv empIoys 400 emnvlovees. has an annual vayroflof 
$1 9 million, and has never had a layoff and operates vrofitablv event year. (Clear Svrinps 
President/CEO L. Cove, 11/28/07 goin 11:OO am to 11:20 am) 
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F56. Three econoinic leports-the "Hanilton Studv." the "Hazen Resort," and the "Snvder- 
Couual Study-were sub~nitted into evidence relating to the econoinic effect of curtaihnent 
of ground water pumping fioni the ESPA. The Snyder-Coupal Studv, co~lunissioned by the 
Natural Resources Inte~im Legislative Committee for the State of Idal~o. is the only ueer- 
reviewed analysis and appears to be the most reliable of the three reports based on evidence 
presented at the healing. Clitcrclz Direct at 5-6. The Study is a reliable studv that looked at 
the long-term negative impact of curtaihnent. (Church 11:05 a.m. to 11:15 a.m.. 1211 1/07), 

F57. The Snvder-Coupal Study exainined tlvee primary sectors that would be affected by the 
curtailment of ground water rigl~ts on the Eastern Snake Plain: (I) ground water users. (2) 
aquaculture rightslspring users, and (i) surface water users. The Study examined alternatives 
available to vround water users and did not s im~ly  assume that curtaihnent would leave 
ground water users without any ewno~nic alternatives. The Study included stratevies to 
rninunize the economic loss r e s u l t h  h m  curtaihnent. For example. the Studv determined 
that ground water users could convert their crop land to either dm-land crops or pasture. 
(Church 1211 1/07). Even after includin~ economic alternatives, the Studv concluded that the 
economic impact of curtaihnent would be immediate and dramatic. wlde the benefits to the 
spring and surface water users would be relatively small and would occur over tune. (Cliurch 

F58. The Snyder-Couval Analysis excluded economic beneficiaries such as l~ydro and recreation. 
Hydropower benefits wele not considered because it would be dit-ficult to determine what day 
the water will occur in the river and that is the key factor in determining the benefit to 
hydropower. (Church 9:43 a.m.. 1211 1/07) Benefits fiom public uses and hydro~ower uses 
would be complex to study and would be small, the benefits would be long-term and the 
benefits may largely flow out-of-state. (Church 9:40 a.m., 1211 1/07). 

F59. Economist Dr. Halilton emphasized that attention should be given to the economic benefits 
in the form of hydro-electric generation that would result if additional stream flows were 
created by reason of curtailing nound water pumpers. He also sugpested that the economic 
benefits of additional stream flows to fish. wildlife and recreation should he considered. Dr. 
Hamilton provided no e c o n o i ~ c  models or  analysis to quantify any benefits derived to fish, 
wildlife and recreation. Furthermore, the Idaho Water Resource Board has established a 
State Water Plan ratified by the Legislature wluch includes minimum stream flows which 
protect fish. wildlife and recreation. Regarding alleged Dower generation. Dr. Hamilton 
puruortedlv calculated lost power. generation as if the full river gains resulting from 
curtailment were immediately available when in fact the amount he utilized was a "steady 
state" number that will accrue over tune and not be fully utilized until inore than 100 years. 
Furthermore. Dr. Hamilton presumed that all flow increases would be fully utilized without 
spill, and he could not identify the nature or source of the price used to calculate the 
additional electricity sales. Dr. Hamilton's testimony regarding hydro-electric benefits was not 
peer-reviewed. was not supported by any standard economic model. was based on 
speculation, and is not credible. 

FGO. The residual impacts of curtailment would he extensive and severe. For exa~nule, dairies 
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reauire water for their cows, for the irrigation of crous to provide feed to their cows, and also 
to manage their waste management plans wllich require irrigated crops to absorb nutrients 
ffom manurespread upon crou land. The lackofwater for any ofthese functions could result 
in shutdown of the entire dairv operation. (Brockway. 12/10/07. 11 :38 a.m.\ 

F61. The effect of curtailment pursuant to the Spring Users' deliven, calls "would result in an 
imnediate and largelv permanent net loss of nearlv 3,500 iobs, at least $1 60 million near tenn 
decrease in the area's uersonal annual income, and a loss 25 of between $4.4 to $7 million in 
annual local urouerty tax revenues." (Clzurch Direct at 6 . ) m r o p o s e d  curtaihnent would 
"cause the state's econolnv to lose a present value of close to $8.1 billion in moss output 
during the next twentvvears to gain a present value of $423.5 million." (Clztirck Direct at 7.1 

F62. Evidence pr.esented at the hearing indicates that it would be practical and reasor~able for the 
Spring Users to install water reuse facilities in order to increase their use of available water 
supolies. At both the Blue Laltes and Snake River Farin facilities. water flows by gravity 
tluough lnultiple ponds and raceways. At the Snake River Fanns facility. water is reused 
between five and six different tunes. (L. Cope, R. MacMillan.) Water is re-used thee  to four 
tunes as it flows throuph different raceways in the Blue Lakes ponds. Thus. the water is 
essentially re-used fiorn one raceway to the next. 

F6.3. Additionallv, water dischar~ed %om the Blue Lakes facility is re-used througll three separate 
Pristine Springs aquaculture facilities downstseain. apparently through an additional ten 
raceways. (Exhibit 201. page 6 . ) v  
can be re-used an additional ten times through the Pristine Springs facilities to successfully 
rear rainbow trout indicates that recirculation water year is a practical and feasible mans  for 
the Spring Users to reuse a small portion of their rip- 

F64. Evidence presented at the Ilearing indicates that Snake River Fann could readily obtain 
additional water it clair~s to need 501n nearby spring outlets s e m i n ~  iunior-priority suring 
water rights. In addition, evidence was uresented that Clear Springs and other aquaculture 
facilities have drilled wells and own ground water rights for use at their aquaculture facilities. 
As with a surface water system. if the cl~annel moves due to natural conditions. you mayneed 
to change theuoint ofdiversion to go to get the water (Dreher, 12/6/07,2:07 p.m.). Thus, in 
cases of the springs. they need to move their uoint of diversion to include the drilling of wells 
into the ESPA for the development of their springs in order to gain more water. The springs 
are akin to shallow wells. A senior approuriator with a shallow well is not entitled to curtail 
junior-priority water rights if the senior can increase its supply bv deepening its well. (Drel~er, 
12/6/07.2:08 p.m.) 

F65. Normal water pumuing systems could be used to provide for reuse of'water. Pump-back 
systeins that pump back aquaculture discharge water to the facility intake offkrs advantages of 
auick augmentation of supply. Reuse is a simple conceot using common eauiplnent with the 
distance and lift involved relatively srnall comuared to irrigation systeins. (B. Patton, 
11/30/07. 9:17-9:23 a.m.) Clear Surings' expert witness Brockway confirmed that it is 
feasible to design a pump system to lift water 3 to 4 feet and move it 200 to 300 feet to the 
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head of a raceway. You would simply need to provide an alternate energy source. 
(Broclwav 2:10 a.m.. 12110/07). Pumping up to 2 cfs for a fish facility has been done by 
Brockway Engineerinv for Clear Sprinvs Foods' Clear Lakes facility to supply water to its 
holding pond before the fish are processed. (Brackwav 1 1 :41 a.m., 12/10/07) 

F66. Based upon the 2005 Clear Springs Order at Conclusion 29 (Exhibit 138) and 2005 Blue 
Lakes Order at Conclusion 27. and Order. page 29(1). Exhibit 133. the relatively small 
depletions caused by ground water ~umuinp an average of 2.7 c k  to Clear Springs and 10 cfs 
to Blue Lakes, could feasibly he replaced hv a pump-back system. (B. Patton, 11/30/07, 
9:45-9:48 am) One ofthe advantages ofwater for reuse is that it wili happen immediately and 
with certainty, either of which happens with curtailment. 

Conclusions of Law 

C8. The Idaho Constitution and state statutes provide that all waters in the state are the "property 
of the state," and arededicated to "public use." 1°C. $42-101 et seq.; Idaho Const, Art. 15, 
$9 1, 3 and 7. As sucll "[tlhe policy of the law of this State is to secure the maxunum use 
and benefit, and least wasteful use, of its water resources." Poole i ~ .  Olai~e,son, 82 Idaho 496, 
502, 356 P.2d 61, 65 (1960). The state is charged with the responsibility to control the 
allocation of water and "in providing for its use shall equally guard all the various interests 
involved." IC.  $ 42-1 01. Because the water resources of tlus state are dedicated to public 
use, the right of appropriation "is not an unrestricted right, hut must be exercised with some 
regard to the rights of the public." Schodde 1,. Tiuiiz Falls 1Vater Co., 224 U.S. 107, 120 
(191 1). 

C9. As hetween appropriators, priority in tune gives superiority in right, exceyt that the right of 
prior appropriation is tempered by such reasonable lunitations as are necessary to aclieve 
"optimum development ofwater resources in the public interest." Id. at $ 5  5 and 7; I.C. $5 
42-1 734A(l)(b). The Idaho Constitution declares that "[tlhe right to divert and appropriate 
the unappropriated waters of any natural stream to beneficial uses, shall never be denied." Id. 
Const Art. 15, $ 3. Therefore, "It is the policy of the state of Idaho to pro~note and 
encourage the optunum development . . . of the water resources of this state." I.C. $ 42-2.34; 
Schodde 1, Tv~irz Falls If7ater. Co., 224 U.S. 107 (191 1); Poole v. Ola~~esoiz, 82 Idaho 496, 
502,356 P.2d 61, 65 (1960). 

C10. With respect to Idaho's ground water resources, the law of optunum development of water 
resources includes a legislative mandate that "while the doctrine of 'first in tune is first in 
right' is recognized, a reasonable exercise of this right shall not block full econornic 
development of underground water resources," 1°C. $ 42-226. The policy of full economic 
development is grounded in the legislature's constitutional authority to place reasonable 
limitations on priority of right, and "is consistent with the constitutionally enunciated policy of 
prornoting optunum development ofwater resources in the public interest." Balier., 5 13 P.2d 
at 6.36; Idaho Const., Art. 15, $ 7. A water right "must be exercised with reference to the 
general condition of the country and the necessities of the people, and not so to deprive a 
whole neigl~horl~ood or conununity of its use and vest an absolute monopoly in a single 
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individual." Schodde, 224 U.S. at 120 (quoting Basey 1r Gallaglter, 87 U.S. 670, 683 
(1 874)). The Idaho Supreme Court recently confirmed that "the reasonableness ofuse and 
full econo~nic development" are essential to the lawful administration of Idaho's water 
resources. At~iericatz Falls Re,setvoirDirtrictNo~ 2, et a1 v. Tlte Idaho Deparhltent o f  TVater 
Resozrvce,~, et a1 ('YAFRDZ"), - Idaho -7 154 P.3d 433,447 (2007). 

CI 1. The law of optimum development provides that "[aln appropriator is not entitled to cormnand 
the entirety of large volumes of water in a surface or ground water source to support his 
appropriation contrary to the public policy of reasonable use.. .." IDAPA 37.0.3.1 1 .OI0.08; 
Scliodde, 224 U.S. 11 8-121. That means an appropriator has "no right to insist the water- 
table be kept at the existing level in order to permit l h  to use the underground waters. . . . 
To hold that any land owner has a legal right to have such a water-table remain at a given 
height would absolutely defeat drainage in any case, and is not required eitller by the letter or 
spirit of our constitutional or statutory provision in regard to water rights." Nanzpa & 
Meridiari Irrigation District I!. Petrie, 3 7 Idaho 45,5 1,223 P. 53 1,532 (1 92.3).. Under Idaho 
law, a senior appropriator "is not absolutely protected in either lus historic water level or his 
historic m a n s  of diversion.. Our Ground Water Act contemplates that in some situations 
senior appropriators may have to accept sotne lnodification of their rights in order to achieve 
tile goal of full econornic development." Balcei; 95 Ida110 at 584. "[Wlhen private property 
rights clash with the public interest regarding our liinited ground water supplies, in some 
instances at least, the private interests must recognize that the ultunate goal is promotion of 
the welfare of all our citizens." Balcer v Ore-Ida Food.9, Iric., 95 Idaho 575,584,513 P.2d 
627, 6.36 (I 973). 

C12. Idaho law does not guarantee Iustoric levels of artesian pressure or head dependent overflow. 
Were these values protected absolutely, the law of optimum development ofthe ESPA would 

be turned on its head. As applied to artesian water supplies or ground water overflow, the 
principle of optiinum and full economic development was clearly stated by the Oregon 
Supreme Court: "the method of diversion by way of natural overflow is a privilege only and 
cannot be insisted upon . . . ifit interferes with the appropriation by others ofthe waters for a 
beneficial use." FVarrter Valley Stoclc Co. 1, Lyrzcl~, 215 Ore. 52.3, 5.38, ,336 P.2d 884, 891 
(1959). Sucl~ circumstances may have the effect of"compellu~g a surface user to convert his 
point of diversion to a gfound water source" if ilecessary to procure a more useful or reliable 
water supply. AFXD2, 154 P..3d at 441. 

C1.3. The law ofoptimumdevelopment proscribes unreasonable waste of Idaho's water resources: 
"The policy of the law of this state is to secure the rnaxilnuln use and benefit, and least 
wasteful use, ofits water resources." Poole 17, Olavesorz, 82 Idaho 496,502,156 P.2d 61,65 
(1 960); Colthrop ,< Molo~tairz Home Irrigatiorz District, 66 Idaho 17.3, 180 (1945) (citing 
State v. T~uirz Falls Canal Co., 21 Idaho 410, 41 1 (191 1) (" ... it is the policy of the law of 
this state to prevent the wasting of water"). In responding to a delivery call, the Director 
must consider whether the effect of the call will cause unreasonable waste IDAPA 
37.03.1 1.020.03,17.03.11.040.03. Idaho law does not permit anappropriation to deprivethe 
public from using a large quantity of water in order to support a &action ofthat quantity to 
which the appropriator is entitled. Schodde v. Ti~drz Falls 1Vater Co., 224 US.  107, 120 
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C14. Idaho jurisprudence lacks any finite definition of the point at which the waste of water 
becomes unreasonable However, Idaho jurisprudence consistently explains that a water use 
wluch results in 90% waste would be so unreasonable as to not be tolerated. T l~e  Montana 
Supreme Court has gone further in stating that "an appropriator has no right to . . . cause the 
loss of two-thirds of a stream simply because he is following the lines of least resistance. 
Such a method of diversion would not be an economical use of the water.. .." State ex rel. 
Crouiley v. Di,strict Court, 108 Mont. 89, 10.3, 88 P.2d 23, .30 (1939). 

C15 The Hearing Officer concludes that the Blue Lakes delivery call unreasonably interferes with 
optimum beneficial use of the ESPA. As shown in findinp 48 above, onlv 3.2% of the 
quantity curtailed under the Blue Lalces Order is expected to discharge from the springs that 
g u ~ ~ ~ l y  the Blue Lalces water rights. Most water generated bv curtailment will flow to iunior 
prioritv watel rights or non-calling senior rights or flow to the river unused contrary to the 
prior appropriation doctrine and principle ofmaximum beneficial use and least wasteful use of 
the water resource. Breizdeclie Direct at 46. 51. As a matter of law. such curtaihnent 
unreasonablv interferes with optitnum beneficial use of the ESPA. 

C16. The Hearing Officer concludes that the Clear Springs delivery call unreasonably interferes 
with optunum beneficial use of the ESPA. As shown in findin~ 51 above. onlv 0.5-0.8% of 
the quantity curtailed under the Clear Springs Order is expected to discharge %om the springs 
that supplv t11e Snake River Farm water rights. Most water generated by curtailment will 
flow to iunior prioritv water rights or non-calling senior rights or flow to the river unused 
contrary to the prior appropriation doctrine and principle ofmaximum beneficial use and least 
wasteful use of the water resource. Brendeclie Direct at 46, 51. As a matter of law. such 
curtailment unreasonably interferes with optunum beneficial use of the ESPA. 

C17. It would be contrary to the law of optunum beneficial use to require that the ESPA be 
maintained at peak levels sunply to ensure maximum artesian pressure and maximum overflow 
from the springs that supply the Spring Users' water rights. The resulting pelmanent 
curtailment would also have the effect of maintaining a massive surplus of storage water that 
could not be appropriated contrary to Article 15, Section 3 of the Idaho Constitution. The 
Spring Users' delivery calls and resulting permanent curtailment of ground water. pumping 
unreasonably interferes wit11 optimum beneficial use of the ESPA. 

Cl8. The policy of optimum beneficial use favors the maxunum utilization of the ESPA without 
"mining" the ESPA. Because the ESPA is at or near equilibrium. the policv of optimum 
beneficial use supports continuation of current mound water diversions. 

C19. The spring users are entitled to utilize spring flows up to the limit of their authorized 
lnawimum diversion, but the spring users are not entitled to comnand that the entirety of the 
ESPA in an effort to increase the amount of ground water that overflows %om the springs 
that supply the Spring Users' water rights. The Spring Users are entitled modify their 
diversion facilities and/or re-circulate water to increase their use of available water supplies. 
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C20. The Hearing Officer concludes that the Spring Users' delivery calls unreasonably interfere 
with maximum economic developinent of the ESPA. While the prior appropriation doctrine 
certainly applies to mound water diversions, Idaho law precludes auvlication of the prior 
appropriation doctrine in alnanner that blocks full economic develovinent. Idaho Code 6 42- 
226. It is noteworthy that the water rights which provide the basis for the delivery calls were 
appropriated long after the enactment of the Ground Water Act; thus, the policy of full 
economic development is an inl~erent condition of the rights. Further. neither Clear Springs 
nor Blue Lakes protested anv new ground water rights appropriated subseauent to the water 
rights upon which the delivery calls are based. fL.Cove. G. Kaslo) 

C21. Merely because a water right is put to berleficial use under its priority date does not inean that 
it is economically efficient. Economic efficiency means that the resources being used both 
d ~ ~ n e n t  
would inean using the resource to oroduce the meatest amount of output in the econolnv. In 
other words, inaxiinum econo~nic development of the ESPA means allocating the resource to 
achieve the areatest amount of econo~nic output with the least arnount of negative econornic 
impact. (Church 12/11/07). 

C22. The econo~nic effects of curtailment should be viewed and evaluated in the context of the 
parties directly affected, meaning tlte benefits derived bv Blue Lakes and Clear Springs kern 
I o u n d  water users and 
the amicultural economy as described by witness John Church. Fish, wildlife and recreation 
benefits are provided for and protected under the mnininurn stream flows established pursuant 
to the State Water Plan as approved by the Legislature. Power generation benefits r.esulting 
%om curtailment are remote and speculative and should not be considered. 

C2.3. Because the ESPA is at or near eauilibrium it would be the most econo~nicallv advantageous 
to sustain and maintain the existing distribution of water to the existing parties. (Church 

C24. In this case. the law of optunurn beneficial use and full econo~nic development mandate that 
the Spring Users pursue alternate rneans of diversion or ap~ro~~riation. Given 11131 various 
gaacultu~e thcilities i~ave dtiiled tvells and own mound water riehts for use at tl~eii Fdcilities. 
the Spring Users should pursue supple~nental mound water rights to make up for the small 
amount of shortage due to mound water diversions. Likewise. the Soring Users may be able 
to increase their use of available water supplies via re-circulation. Broad curtailment of 
ground water pumping urueaso~lably interferes with oatunurn beneficial use of the ESPA and 
full econoinic developinent of Idaho's underground water resources. 

V1. MANAGEMENT OF THE SNAKE IUMTRBASIN BASED ON MINIMUM STREAM 
FLOWS AT THE MURPHY GAUGING STATION. 

Findings of Fact 
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F67. The Idaho Constitution, Article 15, Section 7, entitled "State Water Resource Agency," 
states: 

"There shall be constituted a State Water Resource Agency, composed as the 
Legislature may now or hereafter prescribe, which shall have power to . . . 
fornlulate and unplement a state water plan for optimum development of 
water resources in the public interest. The Legislature of the State of Idaho 
shall have the authority to amend or reject the state water plan in a manner 
provided by law. Thereafter any change in the state water plan shall be 
submitted to the Legislature of the State of Idaho upon the first day of a 
regular session following the change and the change shall become effective 
unless amended or rejected by law within sixty days of its submission to the 
Legislature." (emphasis added) 

F68. The Idaho Constitution, Article 15, Section 5, entitled "Prior.ities and Limitations on 
Use," states: 

"Whenever more than one person has settled upon, or improved land with the 
view of receiving water for agricultural purposes, . . . as among such persons, 
priority in time shall give superiority in right to the use of such water .,..; but 
whenever the supply of water shall not be sufficient to meet the demands of all 
those desiring to use the same, such priority of right sl~all be subject to such 
seasonable limitations as to the auantity ofwater used and the tunes ofuse as 
the legislature. 11avulg due regard both to such priority of right and the 
necessities of those subsequent in tune of settlement or improvement. mavby 
law  res scribe." (emphasis added) 

F69. Idaho Code (i 4-1734A, entitled "Comprehensive State Water Plan," states: 

"(1) The board shall . .. adopt and implement a comnprehensive state water 
plan for conservation, development, management, and optimuin use of all 
unappropriated water sources and watenvays of this state in the public 
interest. 
. . . 
(b) Optimuin economic development in the interest of and for the benefit of 
the state as a whole shall be achieved by integration and coordination of the 
use of water . . .." 

F70. Idaho Code (i 42-1 734B(4) states: "All state agencies shaU exercise their duties in a manner 
consistent with the comprehensive state water plan." 

F71. The 1986 State Water Plan ((Exhibit 440) provides for coillprehensive management of the 
upper Snake River Based based upon the maintenance of ininimuin Snake River flows at the 
Murphy Gauge of 1,900 cubic feet per second (cfs) koin April 1 tluaugh October 31 and 
5,600 cfs fiom November I to March 3 I .  (Policy 5A). The minimum flows at the Murphy 
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Gauge in the 1986 State Water Plan reflect an increase from the minimum flows previously 
established in the 1976 and 1982 State Water Plans, which provided for 3,300 cfs at the 
Murphy Gauge. 

F72. The 1986 State Water Plan maintained a Snake River flow of 0 c6 at Milner Dam located 
upstream kom the Murphy Gauge as established in the 1976 and 1982 Idaho State Water 
Plans. It is noteworthy that IDWR recommended to the SRBA C0ur.t that the Idaho Water 
Resource Board have a water right for 0 cfs at Milner Dam with a 1976 priority date. (Water 
right number 02-200 and General Provisions for Basin 02.) 

F73. Because of the 0 flow at Milner Dam, the primary source of water to meet the minimum flows 
at Murphy Gauge derives from ground water discharged kom the ESPA through various 
springs located in the Thousand Springs reach of the Snake River. 

F74. Management of the Snake River based on the zero flow at Milner Dam and the minimum 
flows at the Murphy Gauge requires management of the ESPA as necessary to maintain the 
minunurn flows. Carlsoiz Direct at 22. 

F75. The maintenance of mininlu~n Snake River flows at the Murphy Gauge is a water management 
constraint that ensures an adequate water supply for hydropower, fish, wildlife, recreation, 
aquaculture, and other non-consumptive uses. Exhibit 440. 

F76. Spring flows in the Tl~ousand Springs region are utilized primarily for aquaculture purposes. 
Aquaculture is treated by IDWR as anon-consumptive water use. State Water Plansprovide 
that the maintenance of minimum stream flows at the Murphy Gauge ensure an adequate 
water supply for aquaculture uses The 1976 and 1982 State Water Plans both state: 

"Aquaculture is encouraged to continue to expand when and where supplies 
are available and where suclt uses do not conflict with other public benefits. 
Future management and development of the Snake Plain aquifer may reduce 
the present flow of springs tributary to the Snake River. If that situation 
occurs, adequate water for aquaculture will be protected, however, 
aquaculture interest may need to construct different water diversion facilities 
than presently exist." Exhibits 438 and 439. 

F77. The 1986 State Water Plan, which increased the minimurn Snake River flows at the Murphy 
Gauge, krther explained the effect of the minimurn flows on spring water rights in the 
Thousand Springs region, which are utilized primarily for aquaculture purposes. 

"The minimum flows established for the M U I P ~ Y  Gauging Station should 
provide an adequate water s u ~ a l v  for aquaculture. It must be recognized that 
while existing water rights are protected, it may be necessary to construct 
different diversion facilities than presently exist. 

"Aquaculture can expand when and where water supplies are available and 
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where such uses do not conflict with other beneficial uses. It is recowized, 
however, that future management and development of the Snake River Plain 
Aquifer mav reduce the present flow of springs tributaw to the Snake River, 
necessitating changes in diversion facilities. (E~npl~asis added) 

'Wo specific allocation of water is made for aquaculture uses. Water 
necessary to process aquaculture products is included as a component of the 
municipal and industrial water. allocation. Aquaculture is encouraged to 
continue to expand when and where water supplies are available and where 
such uses do not conflict with other public benefits,. Future management aid 
development of the Snake Plain Aquifer $nay reduce the present flow of 
springs tributary to the Snake River. If that situation occurs, adequate water 
for aquaculture will be protected, however, aquaculture interests may need to 
construct different water diversion facilities than presently exist." Exlubit 
440. 

F78. The 1986 State Water Plan as amended was adopted by the Idaho Water Resource Board on 
December 12, 1986, by the Idaho Senate on Marc11 .3, 1987, and by the Idaho House of 
Representatives on March 12, I 987. 

F79. The amendments to the 1986 State Water Plan were made as part of a settlement agreement 
commonly lcnown as the "Swan Falls Skttlement" which resolved litigation between Idaho 
Power Company, the State of Idaho, and thousands of individual water users across the 
Eastern Snake River Plain. 

F80. The Spring Users or their predecessors in interest were named defendants in that action. 
Thousands ofground water users were also named defendants to that action. The individual 
water users were all dismissed from the action in response to the settlement executed by the 
State on their behalf. 

F81. Idaho Power Company brought the lawsuit in an effort to increase the flow of water in the 
Snake River at Idaho Power Company's hydropower facility located at Swan Falls Dam. The 
lawsuit threatened to curtail thousands of existing water rights and to effectively block all 
future development of water rights in the upper Snake River Basin. The State of Idaho 
entered into the settlement to protect existing water lights and to facilitate future 
development of water fights in the upper Snake River Basin, Durzrz Direct at 4-6. 

F82. The settlement required action by the State of Idaho, Idaho Power Conipany, theIdaho Water 
Resource Board, the Idaho Department ofwater Resources, and the Idaho Legislature. The 
settlement constitutes an integration ofmultipledocuments, including an "Ageement" dated 
October 25, 1984 (Exlibit 437), a "Contract to Iniplernent" dated October 25, 1984 (Exhibit 
444), implementing legislation (particularly1.C. $ 4 2 - 2 0 3 ~  through I.C. § 42 -1736), and the 
1986 State Water Plan (Exhibit 440). The various enabling documents and actions are 
refened to collectively herein as the "Swan Falls Settlement." 
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F83. The efficacy of the Swan Falls Settlement is conditioned upon certain amendments made to 
the State Water Plan, including increased minimum Snake River flows at the Murpl~y Gauge 
Paragrapll 1 3  of the Agreement dated October 25, 1984, is entitled "Conditions on 
Effectiveness," and includes "Amendment of the State Water Plan to implement the 
provisions of Exhibit 6." Exhibit 6 provides that the "~ninhnuin flow at the Murphy gauging 
station should be increased to 3,900 cfs tiom April 1 through October 3 1 and to 5,600 cfs 
tiomNovember 1 through March 31 " Exhibit 6 also provides that the "minunum daily flow 
at the Milner gauging station shall remain at zero cfs." 

F84. A further amendment was made to the State Water Plan to reflect the effect of theminimum 
stream flows on aquaculture: ''The minimum flows established for the Murphy Gauging 
Station should provide an adequate water supply for aquaculture. It must be recognized that 
while existing water rights are protected, it may be necessary to construct different diversion 
facilities than presently exist." 1986 State Water Plan Policy 5G. The Water ResourceBoard 
a&ined that aquacullure facilities were only protected to the extent minin~um flows are 
maintained at each of a series ofpublic hearings throughout the state to explain the effect of 
the Swan Falls Settlement. 

F85. In addition, the Swan Falls Settlement protected all water rights fiom curtailinent that 
''beneficially used water prior to October 1, 1984, and who have filed an Application or Claim 
for said use by June 30, 1985." Tl~us, the settlement protected nearly all ofthe ground water 
rights which the Spring Users seek to curtail. 

F86. Revisions to the State Water Plan reflect the deliberate decision by the State Water Board and 
the Idaho L.egislature to manage the upper Snake River Basin based on mininuin Snake River 
flows at Milner Dam and at the Murphy Gauge. Paragraph 11 of the "Agreement" (Exhibit 
4.37) expressly defines "Status oftbe State Water Plan": 

"State and Company recognize that the resolution of the company's water 
rights and recognition thereof by State together with the Idaho State Water 
Plan provide a sound comprel~ensive plan for the lnanagelnent of the Snake 
River watershed. Thus, the parties acknowledge that this Agreement provides 
a plan best adapted to develop, conserve, and utilize the water resources of 
the region in the public interest. Upon unplementation of this agreement, 
State and Company will present the Idaho State Water Plan and this document 
to FERC as a comprehensive plan for the management of the Snalce River 
watershed." 

F87. The Idaho Water Resource Board held a series of public hearings to explain the Swan Falls. 
At those hearings the State represented that spring flows in the Thousand Springs region are 
not protected against subsequent ground water development of the ESPAexcept to the extent 
that spring flows will be secured as necessary to maintain minimum Snake River flows at the 
Murphy Gauge. The State further represented that aquaculture water rights werenot entitled 
to absolute spring discharges, but were required to change their diversion facilities or 
implement other changes to compensate for diminished spring flows. The State's 
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representations reflected a generalized undelstanding that spring flows constituted the same 
water that supplied Idaho Power's non-consumptive hydropower rights, and that the holders 
of water rights supplied by such spring flows had no right to cultail junior-priority ground 
water diversions so 101lg as the minimuin Snake River flows were maintained. 

IDWR understood that Blue Lakes' and Clear Springs' water rights in this case were subject 
to availability based on the amount of water discharged froin tbe ESPA. ( D U I Z I ~  Dil.ect at 6, 
Carlson Direct at 16-1 7 Exhibits 438,439 and 440). 

The State Water Plal provides for a zero miknum flow below Milner Dan. Spr in~  flow 
primarily in the Thousand Springs Area below Milner Dam is the priman, source of the river 
flows which must meet the Murphv Gauge i d m u i n  summer flow of 3900 cfs and winter 
flow of 5600 cfs under the tenns of the Swan Falls Settlement. (Dreher. 12/6/07,2:48 p.m, 
Carlson. Dunn, Brockwav) If the Murphy Gauge minimuins are not met, the inodel can be 
utilized to reflect river gains to eacl~ of the spring reaches that would result from the 
curtaihnent of ground watel puinping. (Wylie. 12/3/07. 2:16 pm) 

Aauaculture rights arenon-consumn~tive in nature and therefore would not be subiect to a call 
if the minimuin flow requirements under the Swan Falls Settleinent were not met. Rather, 
junior-prioritv ground water rights would be subiect to curtaihneilt to meet the Swan Falls 
minimuin flows. Consequentiv. the minimum flows established by the Swan Falls Seltlanent 
effectively protect sprinv flows to Blue Lakes, Clear Springs. and other spring users. (Wylie, 
12/3/071, 

If the river goes below the minunuin stream flow at Swan Falls Dam then IDWR will initiate 
curtailment. The continuation of drought could result in a deliven, call &om Idaho Power 
Coinpanv, vet the State would not wait for a call to initiate curtailment. (Dreher, 12/6/07. 
2 5 8  p.m.) Because the ESPA is the main source ofwater for the minimum flows in theswan 
Falls Settlement. the aquacullure rights diverting water koin the Thousa11d Springs area are 
protected bv the Swan Falls Settlement. 

The Curtailment Orders do not mention or otherwise account for the minunuin stream flows 
established in the Swan Falls Settlement and incorporated into the 1986 State Water Plan. 

Conclusions of Law 

The ininitnuin stream flows defined in the 1976, 1982, and 1986 State Water Plans were 
lawfully established by the Idal~o Water Resource Board pursuant to its authority in Article 
15, Section 7 ofthe Idaho Constitution. 

The Legislature's adoption of the 1976, 1982, and 1986 State Water P l a ~ s  effects the lawful 
unplernei~tation of reasonable limitations on water use pursuant to the Legislature's authority 
in Article 15, Section 5 of the Idaho Constitution. 

The decision by the State of Idaho, the Idaho Water Resource Board, and the Idaho 
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Legislature to globally manage the Snake River Basin based upon ~ninimu~n Snake River 
flows established by the Swan Falls Settlement as incorporated into the 1986 State Water Plat 
and 1°C. $5 42-203B, and 42-1 736B effects a deliberate conclusion that such management 
achieves optimum econolnic development of the State's water resources, includingm~num 
economic developlnent of the State's underground water resources. 

C28. The Swan Falls Settleluent is a valid exercise of the Legislature's constitutional 
authority to place reasonable Sitations on priority of appropriation. Idaho Const , 
Art. 15, 5 5. Further, the Legislature's agreement to lnanage the upper Snake River 
Basin based on the minunum stream flows equates to a declaration that such 
managanent achieves optimuln and full economic development of the State's water 
resources. 1°C. 5 42-226 et seq. 

C29,. IDWR has a legal duty to lnanage and ad~ninister the Snake River Basin based upon the 
minimum Snake River flows established in the Swan Falls Settlement as incorporated into the 
1986 State Water Plan. 1°C. 5 42-1734B(4). ''To the extent these concepts are integrated 
into a comprehensive plan for administering ground and surface water and result in water 
being administered in a manner differing from strict priority, the prior appropriation doctrine 
is not necessarily violated." In Re SRBA, Subcase 91-00005 (Basin-Wide Issue 5) Order oft 
Cross Motior~s for Sunl~~zar:y Jtrdgi~tertt; Order on A4otiorz lo Strilie Ajffidavits at 3 1 (.July 2, 
2001). 

C30. The 0 c£s flow at Milner Dam divides the Snake River into two reaches. (Drelier, 12/6/07, 
2:47 u.m.. Carlson.) Water rigl~ts above Milner are not administered to fill water riel~tsbelow 
Mil~ler. For the nurposes of the determination and administration of rivltts to the use of the 
waters of the Snake river or its tributaries downstream f?om Miher dam no uortion of the 
waters of the Snake river or surface or ground wate~ tributarv to t l ~ e  Blake liver upstream 
from Milner dam shall be considered. Idalto Code 6 42-203%. 

C31. Idaho Power Company and holder of water rights supplied by springs kt the Thousand 
Springs region are ensured a water supply sufficient to maintain minunuln Snalce River flows 
established by the Swan Falls Settlement and incorporated into tlte 1986 State Water Plan. 
Idal~o Power Colnpany has no right to make a delivery call to increase Snake River flows 
above the minimum flows established. Holders of water rights supplied by springs in the 
Thousand Springs region Silcewise have no right make a delivery call to increase Snake River 
flows above the mniniium flows. 

C32. The Swan Falls Settlement also protected ground water rights with priority dates prior to 
October 1, 1984, against delivery calls by Idaho Power. 

C3.3. No water supply was guaranteed to the Spring Users for aquaculture purposes and the State 
determined that tlte lniniinum flows at Murvl~y Gauge were adequate for aquacultureuses. It . .. - 
was further contemplated that aquaculture users may he required to change their diversion 
facilities, including the construction ofwells. (Exhibit 441, Partial Transcript of:July 28, 1985 
hearings before Idaho Water Resource Board, at 4-5, 10, 12, 13, 14, 16, 17, 27, 28,29, 32, 
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52, 60, 64; Carl.sorz Direct, at 18-20, Exhibits 438,439, 440, 441, Ken Dunn). 

C.34. The spring users are estopped from inaking a delivery call against the ground water diversions 
from the ESPA so long as the ~niniium flows at Murphy Gauge are met. The spring users 
may pursue alternate points of diversion to try and improve their water supply pursuant to 
state law, but they were not guaranteed a certain amount of water for aquaculture uses and 
cannot demand water &om the ESPA. 

VII. THE CIJRTAILMENT ORDERS VIOLATE THE STATUTORY REQUIREMENT 
OF A LOCAL GROUND WATER BOARD. 

Findings of Fact 

F93. By letter dated March 22,2005, Blue Lakes Trout Fann, Inc ("Blue Lakes"), demanded that 
the Director of IDWR curtail junior-priority ground water diversions in an attempt to increase 
the supply of surface water available at points of diversion of senior-priority water rightsheld 
by Blue Lakes. (The "Blue Lakes delivery call") 

F94. By letter dated May 2,2005, Clear Springs Foods, Inc. ("Clear Springs"), demanded that the 
Director of IDWR curtail junior-priority ground water diversions in an attempt to increase the 
supply of surface water available at points ofdivelsion ofsenior-priority water rights held by 
Clear Springs and Snake River Farm (The "Clear Springs delivery call") 

F95. Idaho Code 5 42-607, entitled "Distribution of Water," states: 

It shall be the duty of said watennaster to distribute the waters of the public 
stream, streams or water supply, comprising a water district, alllong the 
several ditches taking water thereeom according to the prior rights of each 
respectively, in whole or in part, and to shut and fasten, or cause to be shut or 
fastened, under the direction of the department of water resources, the 
headgates of the ditches or other facilities for diversion of water f?om such 
stream, streams or water supply, when in times of scarcity of water it is 
necessary so to do in order to supply the prior rights of others in suc11 stream 
or water supply.. . .  

F96. Idaho Code $ 42-237A, entitled "Powers of the Director of the Department of Water 
Resources," states: 

The administration of water rights within water districts created or enlarged 
pursuant to this Act shall be carried out in accordance with the provisions of 
Title 42, Idaho Code, as the same have been or may hereafter be amended, 
except that in the ad~ninistration of ground water rights either the director of 
the department of water resources or the wate~rnaster in a water district or the 
director ofthe department ofwater resources outside of a water district shall, 
upon deterlnining that there is not sufficient water in a well to fill a particular 
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ground water right therein by order; limit or prohibit further withdrawals of 
water under such right as hereinabove provided, and post a copy of said order 
at the place where such water is withdrawn; provided, that land, not irrigated 
with underground water, shall not be subject to any allotment, charge, 
assessment, levy, or budget for, or in connection with, the distribution or 
delivery of water. 

F97. Idaho Code 5 42-237B, entitled "Administrative Determination ofAdverse Claims," states: 

Whenever any person owning or claiming the right to the use ofany surface or 
ground water right believes that the use of such right is being adversely 
affected by one or more user[s] of ground water rights of later priority . . . 
such person . . . may rnalce a written statement under oath ofsuch claun to the 
Director of the Department of Water Resources. 

. ..Upon receipt ofsuch statement, if the Director ofthe Department deems the 
statement sufficient and meets the above requirements, the Director of the 
Department of Resources shall issue a notice setting the matter for hearing 
before a local ground water board .. . 

F98. Idaho Code 5 42-237C, entitled "Hearing and Order," states: 

Upon sucl~ hearing the board shall have authority to determine the existence 
and nature of the respective water rights clauned by the parties and whether the 
use of the junior right affects, contrary to the declared policy of this act, the 
use of the senior right. If the board finds that ttle use of any junior right or 
rights so affect the use of senior rights, it may order the llolders of the junior 
right or rights to cease using their right during such period or periods as the 
board may determine and may provide such cessation shall be either in whole 
or in part or. under such conditions for the repaynent ofwater to senior right 
holders as the board may detennine Any person violating such an order made 
hereunder shall be guilty of a misdemeanor. 

F99. Idaho Code 5 42-2.37D, entitled "Local Ground Water Boards," states, 

Whenever a written statement of claun as provided in Section 42-237 is Bed 
with the Director then said Director of the Department of Water Resources 
'shall forthwith proceed to fonn a local ground water board for the purpose of 
hearing such claim. The said local ground water board shall consist of the 
director of the department of water resources, and a person who is a qualified 
engineer or geologist, appointed by the district judge of the judicial district 
wluch includes the county in which the well of respondent, or one of the 
respondents if there be more than one, is located, and a third member to be 
appointed by the other two, who shall be a resident irrigation farmer of the 
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county in which the well of respondent, or one of the respondents if there be 
more than one, is located. 

The Director of the Idaho Department of Water Resources (IDWR) responded to the Blue 
Lakes and Clear Springs delivery calls by ordering the curtaihnent ofjunior-priority ground 
water rights via orders dated May 19, 2005, and July 8, 2005 (the "Curtaihnent Orders"). 

IDWR did not convene a local ground water board prior or  subsequent to issuing the 
Curtaihnent Orders. 

Conclusions of Law 

Idaho Code IjIj42-237A, 42-237B, 42-237C and 42-237D are unambiguous on their face and 
must be applied "as written," Lopez 1, Idalzo, 136 Idaho 174, 178,30 P.3d 952,956 (2001). 

Idaho Code $5 42-237A tluough D can be read harmoniously with Idaho Code Ij 42-607. 
Idaho Code § 42-226 et seq., commonly referred to as the "Ground Water Act," is the more 
specific statute and governs the process in this case. 

Idaho Code $5 42-237A tllrough D mandate that a local ground water board detenlline 
whether the use of a junior-priority ground water right adversely affects a senios-priority 
water right such that thejunior right must be curtailed in order to increase the supply ofwater 
available to the senior right. 

Local ground water boards shall adhere to the Rules for the Conjunctive Management of 
Surface and Ground Water Sources (the "Conjunctive Management Rules") where applicable 
in determining whether junior-priority ground water rights inust be curtailed. 

The determination and order issued by the local ground water. board functions as the 
determination "that there is not sufficient water in a well to fill a particular ground water right 
therein by order," as required by 42-237A. 

The director is responsible to limit or prohibit ground water withdrawals as ordered by the 
local ground water board, and to post a copy of said order at the place where such water is 
withdrawn. I.C. Ij 42-237A. The director may fulfill this responsibility individually or 
through the appointed water~naster in the water district. I.C. $8 42-237A,42-607. 

The initial determination ofwhether a junior-priority ground water user is adversely affecting 
a senior-priority water right in violation of the Ground Water Act must be made by a local 
ground water board. When that hearing is cotnpleted, the Director of  the Department of 
Water Resources shall admninister the water rights according to the order ofthe local ground 
water board pursuant to Title 42 Chapter 6. Until the local ground water board makes a 
determination of adverse impact, neither the Director nor this hearing officer has the authority 
to issue a curtaihnent order in this case. 
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VIII. THE SPIUNG USERS' DELIVERY CALLS ARE FUTILE. 

F102. Clear Surin~s' CEO Cope testified a reasonable tune for the benefits of pround water 
curtailment to accrue would be within 30 vears. He also testified that a reasonable quantity to 
arrive fi.om a curtailed wound water p u m  would be two-thirds of the amount curtailed. 
(Cope, 11/28/07. 2:35 pm 3:50 pm) 

F10.3. The Blue Lakes Order co~~unands the permanent curtailment of approximatelv 228.880 acre- 
feet of mound water irrigation in an attempt to supplv 3.2% of that amount to Blue Lakes' 
prior rights. (See kding 47 above). The Clear Sprin~s Order colnmands the permanent 
curtailment of209.880 acre-feet of ground waterirrieatjon in an attempt to sunplv 0.5-0.8% 
of that amount to Snake River Farm. Without a trim line the cudaihnent would be 
exponentiaIIv larger and the benefit to the Spring Users significantlv smaller (see finding 51 
above.) In either case the praiected benefit of curtailment to the Spring Users will take 
decades to accrue, with the full effect not expected to accrue for more than 100 vears. 

Conclusions of Law 

C42. Related to the police of ovtunum beneficial use ofIdaho's water resources is the doctrine of 
"fUtile call." A "futile call" is: 

"A delivery call made by the holder of a senior-priority surface or ground 
water rigl~t that, for physical and hvdrologic reasons. cannot be satisfied 
within a reasonable time of the call bv imrnediatelv curtailing diversions under 
junior-orioritv mound water rights or that would result in waste ofthe water 
resource." IDAPA 37.03.01 1.010.08 (CM Rule 10.08). 

The doctrine of "futile call" prevents the curtailment of a iunior right on the same source if 
curtailment would not provide water to the senior in sufficient quantitv to aoplv to beneficial 
use. Gilbert it Smith. 97 Idaho 735,739.552 P2d 1220. 1223 (1976k c i t in~ Albioiz -Idaho 
Lalzd Co 1: NAFIrrigatloil Co.. 97 F. 2d 439,444 (10th cir. 1938); Neil v. Hvde. 32 Idaho 
576,586, 186 P. 710 (1920); Jaclrorz \I. Cowan. 33 Idallo 525.528, 196 P. 216 ( 1 9 2 1 m  
justifv curtailment there lnust be a relationsluo between the use bv the iunior water right 
holder of water and a shortage bv the senior water riylrt holder ofwater that could be put to a 
beneficial use. (November 14, 2007 Order at 13h 

C43 Curtailment of ground water vumping will not provide a reasonable quantitv to the Blue 
Lakes or Snake River Fann fish propagation facilities in I esponse to the broad curtaihnent of 
junior-pdoritv ground water rights would not provide a material quantitv of water within a 
reasonable time. (Exhibit 110. Brendecke Direct at 42-43: Exhibit 430.) In this case. the 
ground water model is not sufficiently accurate to show that the curtailment of iuniorpriority 
ground water users will result in anv usable quantitv ofwater to the senior spring owners. 
Given the small fiaction of the quantity curtailed that is expected to benefit Blue Lakes and 
Clear Springs. and the substantial delay before the maioritv of such benefits accrue. the Blue 
Lakes and Clear Sprin~s deliverv calls are deemed Wile. 
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IX. 

F104. 

C45, 

IGWA' 

BLUE LAKES AND CLEAR SPRINGS ARE PRECLUDED FROM CIJRTAILING 
JUNIOR-PRIORITY GROUND WATER DJYERSIONS UNTIL A REASONABLE 
PUMPING LEVEL IS REACHED. 

Find in~s  of Fact 

Ground water in the ESPA is hvdraulicallvconnected to the Snalce River and  tribute^ 
sources in the Thousand Springs area. The spring sources for Blue Lakes' and Clear Springs' 
water rights derive exclusivelv from outflow from the ESPA. (Breizdeclce Direct at 21, 
B~.odma direct at 14, Luke depo at 137. line 1 7-24; Exhibit 401. Binclmiav Direct Figure I, 
Ilhr11zon Direct Fivures 1 and 6.) From a hvdrological s t a ~ ~ d p o i n t ~ s p i n ~ s  that supply 
Blue Lakes' and Clear Springs' water rights are ground water. (Brendecke 3:45 p.m., 
1211 11071 

The water rights upon which the Sprinv Users' delivery caUs are based were appropriated at a 
t h e  when the ESPA was artificially inflated due to incidental recharge koln surface water 
irrigation practices. But for such incidental recharge, spring discharges would not have been 
adeauate to support the appropriation of the subiect water rights. (Brendecke 2:33 p.m., 
1211 1/07), 

Though incidental recharge has decreased since 1960. the amount of water stored in the 
ESPA remains well above historic baseline levels. It is practicallv impossible to restore peak 
surine discllarges k o ~ n  the ESPA as that would require a reversion to more inefficient 
irrigation practices and termination of the winter water savinw promam. The prouosed 
curtailment will not restore discharges %om the springs that supply the Sprinv Users' water 
rights to the historic highs that existed when the rigl~ts were apuropriated. 

No reasonable pumping level has been established for the Eastern Snake Plain Aquifer. 

Conclusions of Law 

The Ground Water Act 4 42-226, et seq. applies to any delivery caU or request for 
administration against ground water users. Section 42-226 states: "while thedoctrineof'tirst 
in time is first in right' is recognized, a reasonable exercise of this right shall not block full 
economic development of underground water resources. Prior appropriators of 
underground water shall be protected in the maintenance of reasonable ground water 
pumping levels as may be established by the director of the department of water 
resources as herein provided." 1.C $ 42-226 (emphasis added.) Tl~us, under Idaho law 
prior appropriators of underground water are only protected to the extent they maintain a 
reasonable pumping level as established by the Director of the Department of Water 
Resources 

'I'lle Coniunctive blanaqe~ngt Rules (''Ch4 Rdes'') autho~ize curtailmnent of mound water -- 
diversions "from an_-\!ell~.i.n~a~peiiod it  is determined that watel to fill anv water 1i~11ly 
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is not there available without causing ground water levels to be drawn below the 
reasonable ground water aumpinglevel ...." IDAPA 37.03.01 1.07.~. Thus. t11eCMrules 
do not allow for curtaihnent of  ground water diversions until the senior-water r id~ t  holder has 
reached reasonable pumping levels. The Coniunctive Management Rules "applv to all 
situations in the state where the diversion and use of water under junior-vrioritv mound water 
rights either individually or collectivelv causes material iniun, to uses ofwater under senior- 
priority water rights. The rules govern the distribution of water from ground water sources 
and areas having a common wound water supplv." IDAPA 37.03.1 1.020.01. (Clear- 
Sprirz~s Order at 4/33). 

C46. Regardless of the licensed or decreed source of a water right, administration of 
I~vdrologically-connected water rights lnust be based upon hvdrogeologic fact. (Dreher, 
12/7/07. 10:05 a.m.) The Director of IDWR bv statute must be a licensed professional 
engineer. 1.C 6 42- 1701(2\. The Director has the necessary backmound to exercise 
professional judgment about the hvdrogeologic facts underlying water adlnhistration 
decisions, and must be given the maximuin amount of flexibility to administer interconnected 
ground water and surface water sources. 

C47. In this case, there is no dispute that the springs that supvlv Blue Lakes' and Clear Springs' 
water rights are hvdralogicallv connected to the ESPA and share that source with ground 
water rights that divert korn the ESPA. (Brockway, Brendeclce 3:45 v.111.. 1211 1/07. Dreher, 
Land. Harmon). To the extent the Spring Users demand that the ESPA levels be increased to 
maintain or increase their spring diversion. they must co~nvlv with the CM Rules. 

C48. A reasonable vumping level should not be based on an artificiallv inflated aquifer level. That 
portion of the water in the aquifer that is enhanced cannot bedetermined to be depleted until 
such tine as historic levels have been reached. To curtail mound water users in an effort to 
maintain an artificiallv enhanced aquifer level in response to the Spring Users' delivery calls 
would thwart the requirement of a reasonable vumnpi~g level contained in the Ground Water 
Act and would not allow for the full econolnic development of the ESPA. 

C49. Where underground water is supplied %om waste water rather than a natural subterranean 
stream, ther.e is "no right to insist the water table be kept at the existing level in order to 
perinit [an appropriator] to use the underground waters." Narnpa & Meridian Irr'igatiorz 
Diytrict 1r Petr-ie, 37 Idaho 45, 51, 223 P. 531, 532 (1923). 

C50. CM Rule 42 01 a requires consideration of the amount of water available in the source; the 
source of supply establishes the extent to which the water rights are interconnected 
Conjunctive Management Rule 42.01.11 requires the consideration of alternate means of 
diversion and can cornpel the construction of wells. 

C51. The partial decrees issued by the SRBA District Court define the source element in general 
terms but do not define alternate reasonable means ofdiversion and do not excuse the Spring 
Users from using reasonable method of appropriation. 
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X. THE RECORD DOES NOT SUBSTANTIALLY SUPPORT A FINDING THAT THE 
SPRING USERS ARE SUFFERING MATERIAL INJURY DUE TO GROUND 
WATER DIVERSIONS. 

Findings of Fact 

F108. Testimony was presented that Blue Lakes and Clear Sorings are capable of diverting 
-amtion facilities. However. no evidence was presented that 
additional water would result in more. larcrer. or healthier fish. 

F109. Given seasonal fluctuations in water supplv. both Blue Lakes and Clear Springs are 
accustomed to operating their fish urouagation facilities with van/ing water supplies. There is 
no evidence in the record that the apparent shortage impaired the facilities abilitv to operate 
with varvin~ water supplies. 

F110. Cindy Yenter, the Water Master responsible for adininistering water rights in Water Districts 
120 and 130, which includes the curtailment are, and also in Water District 37A, wlucl~ 
includes Blue Lakes and Snake River Farm. Based on her review ofthe aquaculture water 
rights in the Thousand Springs Area shown in Exhibit 337, Yenter indicates that their water 
rights are being substantiallv met by current flows. (C. Yenter. 11/30/07, 2:lO-2:20 11.1n.l 

;I I I. Conflicting evidence was presented at the hearin9 regardine the drvinp up of raceways. R. 
MacMillan testified that Clear Springs dried up five of their 78 racewavs at the Snake River 
Farm facility in 2004,2005, and 2007. Mr. Kaslo testified that nine of Blue Lakes' 105 were 
dried up for several months during 2005 and 2006. However, Water Master Culdy Yenter 
testified that she drove by the facility monthlv and never observed any racewavs dried up. 
Water Master Yenter has never. seen drv racewavs at Blue Lakes or the Clear Lakes Snake 
River Farins facilities since she began work in the area in 2001. (C. Yenter, 11/30/07,4: 15- 
4: 1 7 ?in) 

F112. Evidence was presented that market conditions have caused the Spring Users to reduce fish 
production at tunes. Both G r e ~  Kaslo. president of Blue Lakes. and L a m  Cope, CEO of 
Clear Springs, testified that despite competitive fish markets. Blue Lakes and Clear Springs 
have operated profitably despite the apparent shortage. 

F113. Water Master Yenter has never observed a reduction in spring flows when the ground water 
pumpers turn on. nor is she able to observe any reduction based on a review of flow data. [G 
Yenter, II/30/07, 3 5 9  p.m.) This indicates there are inany factors affectinp spring 
g 

Conclusions of Law 

C52. Mere reduction in flow does not automaticallv constitute material iniurv to a water user. 
Under Idaho law. a water right is a usufiuctuarv right and is valid only to the extent of 
beneficial use. A capability to divert water does not authorize diversion without a 
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corresponding application to beneficial use. If the benefjcial use for which the water right was 
aporopriated is unaffected by reduced flows, the reduction does not constitute material iniurv. 

C53. CM Rule 42.01 identifies multiple factors relevant to determinjng material iniuw. including 
the following: 

Ol.a considers the mount of water available "in the source k o n ~  which the water is diverted." 
It is relevant to consider the historic water suvplv available at the time of approvriation, 

inter- and intra-year fluctuations in su~plv, and alternate causes of shortage in supplv such as 
drought or increased efficiencies by other users. (Dreher, 12/7/07, 11:34 a.m., 10:17 a.m.; 
Brockwav. 1211 0/07. 2:45 p.1n.Z 

0l.b considers the "effort" or "expense" of the water right holder to divert water kom the 
source. In this case. neither Blue Lakes nor Clear Sprinvs have installed wells or put forth 
other effort to divert *om the ESPA; rather. they receive water from the ESPA bv way of 
natural overflow and insist that the ESPA be maintained at artificially inflated levels in order 
to provide maximum overflow. 

0 1 . ~  considers the extent to which the senior water right could be met by using a reasonable 
means of diversion, conveyance efficiency. and conservation practices. The 2005 Curtailment 
Orders find that the collection facilities theinselves are a "reasonable means of diversion" but 
make no thorough determination of the feasibility of recirculation which appears feasible 
based on the evidence presented at trial. 

Ol.h considers whether the senior water rieht can be satisfied %sing alternate reasonable 
means ofdiversion or alternate points of diversion, including the construction of wells." In 
this case. evidence indicates that the Spring Users could drill wells to supplement spring 
flows. Requiring the drilling of wells is supvorted by I.C. 42-226. 

C54. There is not substantial evidence in the record to support a finding that the Spring Users have 
suffered material injury due to junior-urioritv mound water diversions. While spriny flows 
appear to have diminished &om historic highs. evidence indicates that tile Spring Users remain 
klly capable of maintaining the beneficial use of their a~vropriation at present flow levels. 
Variations in water availability are an inherent part of aquaculture production, and there is no 
indication that ground water diversions materially affect the Spring Users' ability to achieve 
their beneficial use. Further, evidence in the record indicates that the Spring Users can utilize 
re-circulation to increase use of their water supplv. The drilling ofwells on- or off-site is also 
a reasonable alternative to the curtailment mound water vumpine. For the foregoing reasons, 
the Hearing Officer finds that the dininution of spring flows that are above historic levels 
does not constitute material iniury to Blue Lakes' or Clear Sprin~s' water rights. 
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XI. ESPA GROUND WATER MODEL AND 10% TRIM LINE. 

Findings of Fact 

F114. The 2005 Curtaihnent Orders are based upon curtailment simulations generated by the 
Eastern Snake Plain Ground Water Model (the "Model") Version 1.0. An error was 
subsequently discovered and the model was corrected to the current Version 1.1. (Wvlie. 
12/3/07. 10:27 am) 

F115. The Model was develooed by the Idaho Water Resource Research Institute ("IWRRI") 
through an incremental collaborative process. Development of the model was described by 
Wvlie. Application of the Model was testified to bv Wvlie, Dreher. Land. Harmon, 
Brockwav. and Brendecke. There was no dispute from anv of these witnesses regardine the 
assumptions and uncertainties associated the Model simulations described in the following 
fmdinps of fact. 

F116. The Model has prunarily been utilized in an attempt to simulate the effects of drougl~t, 
recharge. and curtailment of ground water pumping from the ESPA. (Wylie, 12/3/07. 9:11 
am). Exhibit 461. commonlv referred to as the "Curtailment Scenario," was developed to 
simulate the affects of ground water pumping on the ESPA. 

F1 I 7. Model uncertaintv must be factored into Model shulations when the Model is used as a basis 
for administration of water rights. Althou~h the model is well-calibrated, its uncertaintv has 
not been rieorouslv tested or de6ned. (Dreher. 12/6/07. Brockway2:23 p.m 12/10/07. Wvlie 
and Brendecke 1211 2/07 10:25 a.m.) The actualuncertaintvofthe model is unknown but be 

can be no less than 10%. (Wvlie. 12/3/07, 1 1 :38 amUDrel~er, 12/6/07. 1 1 :25 a.m., Dreher, 
12/6/07, 2:31 p.m.) 

F118. The 2005 Curtaihnent Orders assume Model uncertaintv of 10% and incornorate a 10% ' k i n  
lime" based uuon Model uncertainty of 10%. The t r h  line subjects ground water rights to 
curtailment if the Model simulation predicts that at least 10% of the ~uantitv curtailed will 
arise in the Thousaid Springs reach of the Snake River. 

F119. Based on the 10% trim line, the Blue Lakes Order cormnands the curtailment of 57.220 acres 
irrigated &om ground water. and the Clear Springs Order commands the curtailment of 
52.470 acres. Were there no trim line. the pool of curtailed iunior-prioritv mound water 
rights would increase exponentiallv. 

F120. The 10% trim line in the 2005 Curtailment Orders accounted for Model uncertainty 
attributable only to USGS stream gaupe calibration. which is accurate to within 10%. The 
2005 Curtailment Orders did not factor uncertainty in the Model simulations resulting from 
multiple other lavers ofuncertaintv. All witnesses ameed that additional uncertainties should 
be factored into Model simulations. 

F121. Uncertaintv related to the physical characteristics of the ESPA should be factored into Model 
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sunulations. The Model relies on a porous media paradimn that does not accuratelv reflect 
the geological cl~aracteristics ofthe ESPA. The Model assumes that the impact from each 
well is isotropic, meaning the same in everv direction. when in fact it is anisotrooic. (Wvlie, 
12/3/07. 1122-1 I :25) In other words, the Model assumes an idealized. l~omogenous 
description of the physical characteristics of the ESPA. However, the ESPA is non- 
homogenous and the details ofthe water conducting characteristics ofthe ESPA are poorly 
understood. There are also structural uncertainties pertaining to the actual peometrvand flow 
barriers simulated bv the Model. 

FI 22. Uncertainty related to measurement error in the gaupes used to calibrate the Model sl~ould be 
factored into Model simulations. 

F123. Uncertainty related to recharge gains and losses should be factored into Model sunulations. 
There are uncertainties in the data that populates the Model including tributaw underflow and 
precipitation which are not measured. igockwav 2:20 p.m., 1211 0107) 

F124. Uncertaintv related to the Model's inability to predict discreet spring discharges should be 
factored into Model sunulations. The Model predicts reach gains to the Snake River resulting 
from ground water curtailment. The Model is not capable of predicting the effect curtailment 
of  mound water. pumping will have upon discharges from a particular soring. (Brockway 
2:15 p.m., 12/10/07) 

F125. No witness ~endered an opinion rewarding an appropriate level ofuncertaintv that should be 
factored into Model simulations except for Dr. Brendecke. Dr. Brendecke testified that a 
reasonable level of uncertainty would be 20-30% but not as hig11 as 50%. (Brendeclce 10:25 
a.m.. 12/12/07). He hrther testified that the level of predictive uncertainty would generally 
be higher the Inore localized and specific a prediction is attempted (Brendecke 10:25 a.m., 
I211 2/07). 

F126. The elevation contour map developed and presented bv Clear Sprinps witness Eric Harmon 
identifies in Figure 1 geomaphic areas which generally contribute to spring reaches. The 
geogra~hic area which is the orunary contributor to Snake River Farms is approximately two 
to three miles wide and 20 miles long. located generallv north and east of the Snake River 
Farms facility. The elevation analysis could be used independent of the inodel to attempt to 
identify peographic areas that are the primary contributors to certain reaches of the river 
which include Snake River Farms and Blue Lalces. The ~eornaphic areas identified in Figure 
1 are considerably slnaller than the 10 % trim line utilized in the 2005 Curtailment Orders. 
(Harmon. 12/4/07. 3:34 pm) 

F127. Clew Springs' experts Dr. Hannon and Dr. Brockway present conflicting testunonvreearding 
the use ofgeograpluc boundaries to identify the areas that are the prirnarv contributors to 
spring discltarge reacl~es. Dr. Harmon's F i~ure  1 advocates the use of geomavhic boundaries 
to identify the prunarv contributing areas to the springs. Dr. Harmon's geographic boundaries 
are considerablv smaller than the 10 percent trim line establislled bv the Director. On the 

IGWA'S SUPPLEMENTAL PROPOSED FINDINGS OF FACT & CONCLUSIONS OFLAW Page 34 



other hand. Dr. Brockwav aigues that the Director's 10 percent trim line is arbitrarv and 
capricious, by reason of wlich he contends no boundary should exist. 

F128. Incidental recharge has a tar per impact on river reaches below Milner than does the pumping 
of ground water. The IWRRI 'Wo Changes in Surface Water Practices Scenario" replicated 
the surface water practices in the 1950s and concluded that the amount of mound water 
pumping on aauifer levels has less impact on spring discharges than changes in surface water 
irrigation practices. (Brendecke 10:06 a.m.. 1211 2/07) 

F129. The ESPA is very responsive to droucritt and tlus is illustrated in the mass ~neasurement as 
part of the model development taken bv the USGS in 1980 and again in 2001 and 2002. 
[Brendeclce 10:08 a.m.. 12/12/07) This finding is further supported bv Exhibits 154. 155, 
and 156 wluch show that after one wet year in 2006. the amount ofwater available to spring 
users rebounded. 

Conclusions of Law 

C55. Idaho Code 6 42-607 authorizes curtailment onlv where "it is necessw to do so in order to 
supplv the prior of others ...." The Model must not be utilized ui a manner that does not 
curtail ground water diversions which have no effect on spring discharges from the springs 
that supplv the Spring Users' water rights. (Dreher. 12/6/07, 2:36 p.m.) Therefore, any 
curtailment based upon Model simulations inust account for uncertaintv in the simulation. 

C56 The Director's 10% trun lime is prower consideration to gauge uncertainties existing in the 
model calibration process. However. the 10% trim line fails to account for a multitude of 
other model uncertainties. Accounting for additional Model uncertainties described by Wvlie, 
Brendecke. and Brockwav, and upon consideration of the contributing areas identified in 
Figure 1 to Harmon's testimony, the Hearing Officer finds that an uncertainty level of 30% is 
a reasonable level of uncertaintv to attribute to the results of the Curtailment Scenario. 
Accordinglv, mound water diversions for wlich the Model predicts a return of 29% or less to 
the Devil's Washbowl to Buld or Buld to Thousand Springs reach are excluded froin 
curtailment in response to delivery calls by Blue Lakes and Clear Springs. A 30% trim line is 
still less than !4 of the rate of return deemed reasonable bv Mr. Cope. 

C57. Because the Model is incapable of predicting increased spring discharpes at discrete outlets, 
the Model alone should not define the curtailment to sup~ply the Spring Users' prior rights &I 

this case. (Brendecke 4:37 p.m., 1211 1/07: Brockwav; Wvlie Depo at 165-166; Hannon; 
Land). Although the model mav be the best tool available to determine the h a c t  of 
curtailment on a regional scale. it doesn't give the correct answer when applied to a specific 
spring source as reauired in this case. (Brendecke 4:38 p.m., 1211 1/07). Use ofthe Model to 
identify those areas that may have an effect on spring reaches in addition to other analvtical 
tools is a more reasonable basis to go forward with than the curtailment of ground water 
users. Pump tests and monitoring results on the springs including tracer studies and targeted 
recharge experiments are additional wavs to deter~nine the contributing areas to a particular 
springs. (Brendeclce 9:23 a.m.. 12/12/07). Targeted recllar~e is a more effective means of 
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increasing discharms to a specific spring. (Brockway 2 3 2  p.m., 12/10/07). 

C58. Ground water users cannot be held responsible for the effects of changes in surface water 
irrirration practices that have a more immediate and direct effect on soring discharges than 
does ground water pumping. The artificially enhanced levels of the aquifer created by 
historical incidental recharge cannot be restored. Therefore. calling for water that exists 
only because of those artificially inflated conditions is imperlllissible. 

XII. THE CURTAILMENT OF GROUND WATER RIGHTS FOR MORE THAN TWO 
YEARS WITHOUT A HEARING IS A VIOLATION OF DUE PROCESS AND 
CONSTITUTES A COMPENSABLE TAKING. 

Findings of Fact: 

F1.30. The Director issued the 2005 Curtaihnent Orders without a hearing as an emergency order 
pursuant to 1.C. (i 67-5247. (July 8, 2005 Order at 19; May 19, 2005 Order at 31). l l ~  
Director issued the emergency order in contemplation of the welfare of both the iunior and 
senior water rights, but especiallv the iunior water riglrts who were subiect to curtaihnent. 
(Dreher. 12/6/07, 3:52 p.m.) 

F13 1. The 2005 Curtaihnent Orders require permanent curtailment of ground water pumping unless 
an adequate mitigation plan is approved by IDWR. (May 19,2005 Order at 28.) Thus, the 
Orders effectuated a permanent deprivation of the curtailed ground water rights., 

F132. IGWA obiected to the 2005 Curtailment Orders and filed petitions for reconsideration on 
June 2,2005. July 19,2005, and June 18,2007. IGWA raised multiple legitimate a&mative 
defenses to curtailment which bear on the legality of the Curtailment Order. There was a 
reasonable likelihood that IGWA would succeed on the merits of one or more of its 
affrrnative defenses. 

F13 3. The 2005 Curtailment Orders remained in force since their issuance in 2005 desuite the lack 
of a hearing on the legal and factual issues raised in the petitions for reconsidelation. 

F134. IGWA funded mitigation plans in 2005, 2006, and 2007 at great expense to avoid the 
curtailment and loss of their water rights. (Carlquist, Stevenson Pre-filed L.ay Testimony.) 
Water Master Yenter verified that IGWA's mitigation plans for 2005, 2006, and 2007 were 
unulemented. IGWA purchased and delivered replacement water through the North Side 
Canal system and dried up acres to meet the mitivation requirements. (C. Yenter, 1 1/30/07, 
4: 10-4: 1 3 om) 

Conclusion of Law: 

C59. It is well established in Idaho that "individual water rigbts are real property rigl~ts whichmust 
be afforded the protection of due process of law before they may be taken by the state." 
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Nettleto11 11. Ki~~igilzso~z. 98 Idaho 87.90 (1 977) (citing Idaho Const. Art. 15, 6 4: Anderso~z v. 
Cztnz~~zi~ws. 81 Idaho 327 (1959); Follett v. Tavlor Blvtlzers, 77 Idaho 4 1 6 ( 1 9 5 6 ) m  
constitutional guarantee of procedural due urocess rewires a pre-deprivation notice and 
hearhe except in "extraordinary circuistances" where some valid govermnental interest 
justifies the postponement of the notice and hearing. Fzteiztes 11. Slzevirz. 407 U.S. 67 (19721; 
Nettleton. 98 Idaho 90. A person must receive notice and "an opportunity for a hearine before 
he is deprived o f  any simificant property interest, except for extraordinary situations." 
Lewder 11. Mi~zidolra Cotllzfv Joint Sch. Disf. No. 331. 132 Idaho 834. 840 11999) (citing 
Boddie v. Conr~ecticut, 401 U.S. 371. 379 (m 

C60. In all procedural due process cases. the interest of the individual. the risk of an erroneous 
deprivation of the individual's interest. and the interest of the government must be balanced. 
Lowdei: 132 Idaho 840 (citing Matlieiiis 11. Eldrid~e. 424 U.S. 319.335 (1976)). Factors to 
be considered in determuling the adequacy of process are "the unvortance of the private 
interest at stake, the risk of an erroneous deurivation ofrights given the urocesses at hand, the 
probable value. if any. of additional or substitute ~rocedural safeguards and the government's 
interest and 'including the function involved and the fiscal and adnlinistrative burdens that the 
additional and substitute plocedural requiren~ents would entail."' 111 re S~zalre Ri~ler. Basin 
Adiztdicatiorz Case No. 6 LU Rarzcl~i~ia Co, v. U~t~ ted  Stales, 138 Idaho 606, 608 (m 
(citing Matlzeiw 11. Eldridrre, 424 U.S. 3 19,335 (1 97612, 

C61. Water rights are real property rights, regardless of priority date, and cannot be deprived 
without due process of law. Due process authorizes pre-hearing deprivation of property in 
only the most exceptional circumstances. 

C62. The Director is authorized to issue emergency orders "in a situation involving an immediate 
danger to the a health, safety, or welfare requiring hnedia te  agency action." 1°C. 5 67- 
5247 (emphasis added). 

C63. The shortage of water for the Spring Users issued their delivery calls did not create an 
"umnediate danger to the public health, safety, welfare requiring umnediate agency action." 
The immediate and pennanent curtailment of more than 60,000 acres of ground water 
irrigation was not "necessary to prevent or avoid the immediate danger." I.C. 5 67-5247(1). 
Further, IDWR's enforcement of the 2005 Curtaihnent Orders for more than two years 
without a hearing despite nlultiple petitions for reconsideration violates the statutory 
requireinent that the agency "proceed as quickly as feasible to conlplete any proceedings that 
could be required." I.C. $ 67-5247(4). For these reasons, the 2005 Curtaihnent Orders 
exceeded the Director's authority to issue emergency orders under I.C. 5 67-5274. 

C64. The water rights subject to curtaihnent under the 2005 Curtailment Order are owned by the 
ground water users' and constitute private property rights that cannot be taken or impaired 
without due process of law. The Department's effective deprivation ofwater rights witlithout a 
hearing for Inore tl~an two years constitutes an unlawful takinp of real uropertv without due 
process of law. Implementation of the Orders constitutes a taking in violationofconstitutions 
of the State of Idaho and of the United States. Curtailment of the ground water useis' water 
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rights in violation of Idaho law constitutes a physical taking oftlle mound water users' water 
rights. In the alternative, curtailment of water rights without authority or in violation of Idaho 
law constitutes a regulatory taking of IGWA's members' water ricrhts. Junior-prioritv mound 
water users are entitled to just compensation for their expenses incurred to initigate for the 
unlawfUl deprivation of their water rights. 

XIII. IDAHO LAW PERMITS JUNIOR-PRIORITY WATER USERS TO MITIGATE 
MATERIAL INJURY TO SENIOR-PRIORITY WATER USERS BY PROVIDING 
REPLACEMENT WATER FROM ALTERNATE SOURCES. 

Findings of Fact 

F1.35. Curtailment Orders lnay place an obligation on IGWA's members to mitigate comnpensable 
shortages to spring water rights. Therefore, IGWA requested a declaratory ruling under 
Idaho Code 5 67-5212 and IDAPA ,37.01.01.400 that no Idaho law precludes them from 
utilizing replacemertt water from alternate sources to mitigate con~pensabte shortages to the 
Spring Users' water rights. 

F136 Water quality a ~ d  temperature are not elements of a water right in Idaho (1°C. $5 42-1409 
and 42-141 1; Dreher Depo at 14; Dreher. 12/6/07. 1 :42 p.m.) The Department's role is to 
evaluate water quantity. not quality or temperature. (B. Patton, 11130107. 9:15 a.m.) In 
issuing a license for a water riplrt the Department of Water Resources does not account for 
temperature and auality. and a water right license does not entitle a water right holder to a 
certain tempeiature and auality. (Drel~er. 12/6/07, 1.46 p.m.) Likewise, water temperature 
and quality are not a consideration for water riyrht administration purposes because they are 
not elements o f a  water right. (C. Yenter, 11/30/07, 3 5 6  mn) 

F137 Blue Laltes' and Clear Springs' aquaculture facilities are not whoUydewendent on thenatural 
characteristics of the saring flows that suu~lv  their water rights. For exainale, in order to 
meet FDA water quality standards for food processing. Clear Springs was required to drill a 
weU because the spring water did not meet water aualitv standards. (Brockway 2:07 p.m., 
12/10/07) The Pristine Sprilgs facility uses a geothermal or hot water well within their 
facility, (BFOC~CW~V 1 1:47 a.m.. 1211 0107) Thus, the aquaculture facilities cannot be wholly 
dependent on the aualitv of water coming from a spring or the temperature ofwater coming 
f?om a spring when hot water wells are used in a neighboring facility and the FDA requires a 
higher aualitv of water &om springs. 

Conclusions of Law: 

C66 Ida110 Code jj 67-5232 and IDAPA 37.01.01.400 authorize the Department to make 
declaratory rulings. 

C66. Idaho law authorizes junior-priority water users 'Yo prevent or compensate for material injury 
to holders of senior water rights caused by the diversion and use of water by the holders of 
junior priority ground water rights." I. C. 5 42-5201. This may be accolnplished via a 
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"mitigation plan" pursuant to the CM Rules. CM Rule 4.3 permits junior-priority ground 
water users to litigate material injury to senior users by providing "replacemnent water, at the 
time and place required by the senior-priority water right, sufficient to offset the depletive 
effect of ground water withdrawal . ..." CM Rule 43.03.b. 

C67. Overarching policies calling for inaximum beneficial use and full economic developrnent of 
Idallo's underground water,resources demand that junior-priority ground water users be able 
to avoid curtailment via urovidinp. reulace~nent water to senior users. Thus. Idaho courts - 
have long-supported the authority of appropriator's to "substitute the waters of one stream 
for those of another . . .. It can malce no difference to the au~ronriator of water. whether he 
gets his water iiom one stream or another. . . so long as it is delivered to him at lis headgate 
at the times and under the priorities to which his location and appropriation entitle lim. Iit tlze 
Matter ofthe Petitfoil ofthe BoardofDirectors o f  1VilderIrigation District, 64 Idaho 5.38, 
551 (1943). The prior appropriation doctrine grants water users a right in the qlraiztity and 
tinzeliitess of their appropriation: "The source ofthe water supply is immaterial. . . so long as 
the landowners and waterusers receive the quantity of water as of the date of their priorities 
for beneficial use." Id. at 554. 

(268. Idaho law is consistent with other western states which likewise permit the substitution of 
replacement of water from different source. Like Idaho, Colorado and Oregon have adopted 
statutory provisions authorizing a11 appropriator "to use stored, surface or ground water iiom 
another source in excl~ange for supplying replacement water in an equal amount to satisfy the 
prior appropriations li01n the other source ...,." Or. Rev. Stat, 540.5333(1); see also, Colo. 
Rev. Stat. 37-83-1 01. The Colorado Supreme Court thoroughly considered a claim ''that the 
delivery of clear water instead of silty water would result in substantial damage to the 
individual [appropriators]." A-B Cattle Conzpalzy v. UititedStates, 196 Colo. 539,542,589 
P.2d 57, 59 (1978). In that case the senior appropriator claimed injury resulting from 
"substituting water of a quality which is not as useful to [the appropriator] as the natural 
stream water customarily diverted by [the appropriator]." Id. at 543,59. TheCourt refused to 
recognize a cornpensable interest in the chemical make-up of the water source, stating "our 
constitution nlaltes water-not silt and not silt and water-the property which is subject to 
appropriation." Id. (italics in original). The Court reasoned that to hold otherwise 

would seriously inhibit any subsequent upstream or downstream 
appropriation. . . . Applied in its extreme, an appropriator located on lower 
reaches of a stream with a very early appropriation date could put a call on the 
river for the receipt of its natural silt concentration, which would have the 
practical efliect of halting all upstream use and corninanding substantially the 
entire stream flow to satisfy its appropriation. 

Id at 546. The New Mexico Supreme Court likewise held that an appropriator "does 
not have a right to receive a particular silt content that has existed historically." 
Similarly, the Utah Supreme Court rehsed to recognize a compensable interest in the 
particular salt content of an appropriation. Deseret Livestoclc Co v. State, 110 Utah 
239, 171 P.2d 401 (1946) 
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CG9. An appropriator's right to take water from one source so long as it is replaced by other water 
froin the same or another. source is well established.. I.C. 4 42-105(1). Ida110 policies 
favoring maximum beneficial use of its water resources militate against a constitutionally- 
protected property right in the precise mineral content that may be suspended or canied by 
Idaho's water resources. No Idaho law precludes junior priority water users fram utilizing 
replacement water from alternative sources to mitigate co~npensabte shortages to the senior 
Spring Users water rigllts,' 

RACINE., OLSON, NYE, BUDGE. & 
BAILEY, CHARTERED 

' This declaratory ruling does not address whether an appropriator is protected against the 
introduction of foreign pollutants into the water source. Tlus ruling decides only that an 
appropriator is entitled to receive water froin one waterway by compensating prior appropriators 
via a substitution of an equivalent amount of water from another waterway. 
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