
BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF DISTRIBUTION OF ) 
WATER TO WATER RIGHTS NOS. 36-04013A, ) 
36-04013B, AND 36-07148 (SNAKE RIVER ) 
FARM) ) 

) 
) 

(Water District Nos. 130 and 140) ) 

---------------------------) 

. AMENDED 
CURTAILMENT ORDER 

FINDINGS OF FACT 

1. On July 22, 2009, the Director of the Department of Water Resources ("Director" 
or "Department") issued his Order Curtailing Ground Water Rights In Water District Nos. 130 
and 140 Junior to January 8, 1981 ("Curtailment Order"). The Curtailment Order informed the 
Magic Valley and North Snake Ground Water Districts ("Ground Water Districts") that they 
were no longer in compliance with the terms of their 2009 Replacement Water Plan and Third 
Mitigation Plan (Over-the-Rim) of North Snake Ground Water District and Magic Valley 
Ground Water District ("2009 Plan"), as approved by the Director's Order Approving Ground 
Water Districts' Replacement Water Plan for 2009 (March 26, 2009) ("March 26 Order"), and 
subsequently modified by the Director's Order Granting Partial Stay of Ground Water Districts' 
Replacement Water Plan for 2009 (May 15, 2009) ("May 15 Partial Stay Order"). 

2. In order to comply with the terms of the 2009 Plan, as approved by the March 26 
Order, the Ground Water Districts were required to: (1) construct the over-the-rim pipeline; (2) 
convert approximately 1,060 new conversion acres; (3) continue conversion of approximately 
9,300 acres; and (4) continue enrollment of acres in the Conservation Reserve Enhancement 
Program ("CREP"). 

3. Of the four requirements from the March 26 Order, only the over-the-rim pipeline 
was stayed by the May 15 Partial Stay Order: "satisfaction of the remainder of the 2009 Plan, 
approved by the March 26, 2009 Order of the Director, shall constitute acceptable and sufficient 
replacement water or mitigation by the Ground Water Districts for the 2009 and 2010 calendar 
years." May 15 Partial Stay Order at 2 (emphasis added). As stated in the Curtailment Order, 
the deficiency that exists in implementation of the 2009 Plan, as modified by the May 15 P3.l1ial 
Stay Order, is full conversion of the existing 9,300 conversion acres. Due to the deficiency in 
conversion acres, the Curtailment Order found a resulting shortfall of 5.19 cfs to the Buhl Gage 
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to Thousand Springs reach, or 0.36 cfs directly to Clear Springs Foods, Inc. (6.9% of 5.19 cfs). 
To alleviate the shortfall, curtailment of ground water rights junior to January 8, 1981 was 
ordered. 

4. On July 28, 2009, the Department received the Ground Water Districts' Plan of 
Action and Petition for Reconsideration and Requestfor Hearing ("Plan of Action"). The Plan 
of Action did not state that the Ground Water Districts intended to convert the 9,300 conversion 
acres, as required by the Director's previous orders and agreed to by the parties. Based on the 
contents of the Plan of Action, the Director did not alter the Curtailment Order. Order 
Regarding Ground Water Districts' Plan of Action (July 29,2009). As a result, ground water 
rights junior to January 8, 1981 have been ordered curtailed since July 31, 2009. 

5. On August 3, 2009, the Department received the Ground Water Districts' Second 
Plan of Action, Petition for Reconsideration and Requestfor Status Conference ("Second Plan of 
Action"). The Second Plan of Action requested that the Curtailment Order be rescinded or 
modified based on implementation of the following actions: "(1) by immediately increasing the 
old conversion acres to 7,745 acres; (2) by late season recharge through the North Side Canal 
Company system in 2009; and (3) by adding new conversion acres in 2010 in an effort to bring 
the total to over 9,000 acres." Second Plan of Action at 3. The Ground Water Districts requested 
an immediate status conference on the Second Plan of Action "so that the parties' efforts to 
cooperatively explore other long-term solutions may continue." ld. at 4. 

6. On August 4, 2009, the Director held a status conference to discuss the Second 
Plan of Action. The Director informed the parties at the status conference that he would consider 
the reinstatement of formally converted acres for purposes of revising the curtailment date in the 
Curtailment Order. The Director stated that he would not consider proposed actions that were 
not part of the previous agreement between Clear Springs and the Ground Water Districts, as 
accepted by the Director in his May 15 Partial Stay Order. 

7. The Department has reviewed the Second Plan of Action and the reinstitution of 
conversion acres. The Department has modeled the benefit of those additional acres. The 
resulting benefit to the Buhl Gage to Thousand Springs reach is as follows: 

Existing New Total 
Conversions Conversions CREP Provided Required Shortfall 

6.32 cfs 2.82 cfs 0.68 cfs 9.82 cfs 12.23 cfs 2.41 cfs 

8. The additional conversion acres have increased the reach gain benefit from 3.54 
cfs to 6.32 cfs (+ 2.78 cfs). The Total Provided has increased from 7.04 to 9.82 (+ 2.78 cfs). 

9. Using the Eastern Snake Plain Aquifer ("ESPA") Model, and taking into account 
10% model uncertainty and only those rights located within the area of common ground water 
supply, curtailment of ground water rights junior to April I!, 1990 will result in a 2.46 cfs 
benefit to the Buhl Gage to Thousand Springs reach, or 0.17 cfs directly to Clear Springs. 
Selecting a more junior priority date for curtailment will not satisfy the 2.41 cfs sh0l1fail. The 
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curtailment will impact the holders of approximately 153 ground water rights that irrigate 
approximately 4,154 acres in portions of Cassia, Gooding, Jerome, and Lincoln counties. 

CONCLUSIONS OF LAW 

1. Idaho Code § 42-602, addressing the authority of the Director over the 
supervision of water distribution within water districts, provides: 

The director of the department of water resources shall have direction and control 
of the distribution of water from all natural water sources within a water district to 
the canals, ditches, pumps and other facilities diverting therefrom. Distribution of 
water within water districts created pursuant to section 42-604, Idaho Code, shall 
be accomplished by watermasters as provided in this chapter and supervised by 
the director. The director of the department of water resources shall distribute 
water in water districts in accordance with the prior appropriation doctrine. The 
provisions of chapter 6, title 42, Idaho Code, shall apply only to distribution of 
water within a water district. 

In addition, Idaho Code § 42-1805(8) provides the Director with authority to "promulgate, adopt, 
modify, repeal and enforce rules implementing or effectuating the powers and duties of the 
department." 

2. Idaho Code § 42-603 grants the Director authority to adopt rules governing water 
distribution. In accordance with chapter 52, title 67, Idaho Code, the Department adopted the 
CM Rules. The CM Rules prescribe procedures for responding to a delivery call made by the 
holder of a senior priority surface or ground water right against junior priority ground water 
rights in an area having a common ground water supply. CM Rule 1. 

3. As agreed to by the parties and required by the Director in the May 15 Pmtial Stay 
Order, 12.23 cfs to the Buhl Gage to Thousand Springs reach shall "constitute acceptable and 
sufficient replacement water or mitigation by the Ground Water Districts for the 2009 and 2010 
calendar years." May 15 Partial Stay Order at 2. 

4. Based on the Second Plan of Action, the Ground Water Districts have provided 
9.82 cfs to the Buhl Gage to Thousand Springs reach, resulting in a shortfall of 2.41 cfs to the 
reach, or 0.17 cfs directly to Clear Springs (6.9% of 2.41 cfs). 

5. The ESPA Model represents the best available science for determining the effects 
of ground water diversions and surface water uses on the ESPA and hydraulically-connected 
reaches of the Snake River and its tributaries. There currently is no other technical basis as 
reliable as the simulations from the ESP A Model that can be used to determine the effects of 
ground water diversions and surface water uses on the ESPA and hydraulically-connected 
reaches of the Snake River and its tributm·ies. 

6. Using the ESPA Model, and taking into account 10% model uncertainty and only 
those rights located within the area of common ground water supply, curtailment of ground water 
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rights junior to April 11, 1990 is simulated to result in at least a 2.41 cfs benefit to the Buhl Gage 
to Thousand Springs reach. The curtailment will impact the holders of approximately 153 
ground water rights that irrigate approximately 4,154 acres in portions of Cassia, Gooding, 
Jerome, and Lincoln counties. A map depicting the area of curtailment and a list of water rights 
that are to remain curtailed is attached hereto. 

7. Ground water users who hold junior priority ground water rights and are not 
members of a ground water district that is providing approved mitigation, replacement water 
supply, or substitute curtailment, should be deemed a non-member participant for mitigation 
purposes pursuant to H.B. 737 (Act Relating to the Administration of Ground Water Rights 
within the Eastern Snake River Plain, ch. 356, 2006 Idaho Sess. Laws 1089) and should be 
required to pay the ground water district that is providing approved mitigation, replacement 
water supply, or substitute curtailment nearest the lands to which the water right is appurtenant 
for mitigation purposes pursuant to Idaho Code § 42-5259. If the holder of such a junior priority 
ground water right elects not to join the ground water district, the Director should order 
curtailment. 

8. Curtailment will apply to consumptive ground water rights for agricultural, 
commercial, industrial, and municipal uses, excluding ground water rights used for de minimis 
domestic purposes where such domestic use is within the limits of the definition set forth in 
Idaho Code § 42-111 and ground water rights used for de minimis stock watering where such 
stock watering use is within the limits of the definitions set forth in Idaho Code § 42-140IA(l2), 
pursuant to IDAPA 37.03.11.020.11. 

9. In the event that junior priority ground water users do not voluntarily comply with 
ordered curtailment, the Director should enforce the terms of this order in accordance with Idaho 
law, which includes, but is not limited to, the procedures outlined in Idaho Code §§ 42-351 
(lllegal diversion or use of water-Enforcement procedure-Injunctive relief), 42-607 
(Distribution of Water), and 42-170lB (Enforcement procedure-Notice-Consent order). 

10. In order for the Department to verify delivery of sUiface water to the conversion 
acres, the Ground Water Districts shall provide weekly replacement delivery reports to the 
watermaster for Water District Nos. 130 and 140 through the end of the irrigation season. 

11. In order for the Department to verify the conversion acres have not been irrigated 
with ground water and that curtailed acres have not been irrigated, the Ground Water Districts 
shall, upon request by the watermaster for Water District Nos. 130 and 140, provide the 
watermaster for Water District Nos. 130 and 140 with diversion records for wells associated with 
the conversion projects and wells that are, and have been, subject to curtailment. 

12. This Amended Curtailment Order supersedes the Director's Order Curtailing 
Ground Water Rights In Water District Nos. 130 and 140 Junior to January 8, 1981 (July 22, 
2009). 
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ORDER 

Based on the foregoing, IT IS HEREBY ORDERED as follows: 

IT IS HEREBY ORDERED that the Director's July 22, 2009 Order Curtailing Ground 
Water Rights In Water District Nos. 130 and 140 Junior to January 8, 1981 is amended and 
superseded by this Order. Curtailment will only apply to ground water rights bearing priority 
dates of April 12, 1990, or junior to April 12, 1990. Ground water rights bearing priority dates 
of April 11, 1990, or senior to April 11, 1990 are no longer subject to curtailment. This order 
shall apply to consumptive ground water rights for agricultural, commercial, industrial, and 
municipal uses, excluding ground water rights used for de minimis domestic purposes where 
such domestic use is within the limits of the definition set forth in Idaho Code § 42-111 and 
ground water rights used for de minimis stock watering where such stock watering use is within 
the limits of the definitions set forth in Idaho Code § 42-1401A(l2), pursuant to IDAPA 
37.03.11.020.11. 

IT IS FURTHER ORDERED that the watermaster for Water District Nos. 130 and 140 is 
directed to issue written notices to the holders of consumptive ground water rights identified in 
the July 22,2009 Order Curtailing Ground Water Rights In Water District Nos. 130 and 140 
Junior to January 8, 1981, bearing priority dates of April 11, 1990, or senior, that their water 
rights are no longer subject to curtailment. 

IT IS FURTHER ORDERED that the Ground Water Districts shall provide weekly 
replacement delivery reports to the watermaster for Water District Nos. 130 and 140. Upon 
request, the Ground Water Districts shall provide the watermaster for Water District Nos. 130 
and 140 with diversion records for wells associated with the conversion projects and wells that 
are, and have been, subject to curtailment. 

IT IS FURTHER ORDERED that if junior priority ground water right holders for whom 
curtailment is ordered do not comply with this order, the Director shall immediately enforce the 
terms of this order in accordance with Idaho law. 

IT IS FURTHER ORDERED that this is a final order of the agency effective upon 
issuance. A hearing was previously held on the mitigation obligations of the Ground Water 
Districts. The mitigation obligation for the 2009 and 2010 calendar years, as agreed to by the 
parties and ordered by the Director, is less than the obligation for the final year of the five-year, 
phased-in period of curtailment. This order is entered to enforce the terms of the Director's 
previous orders. The decision made in this order is final and subject to review by 
reconsideration or judicial review. 

-I~ 
Dated this ~ day of August, 2009. 

~~~~~L~'--/ 
Interim Director 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ~ay of August 2009, the above and foregoing, 
was served by first class U.S. Mail and electronic mail to the following: 

RANDY BUDGE 
RACINE OLSON 
POBOX 1391 
POCATELLO ID 83204' 1391 
rcb@racineiaw.net 

TRAVIS THOMPSON 
PAUL ARRINGTON 
BARKER ROSHOLT 
113 MAIN A VB. WEST, STE. 303 
TWIN FALLS ID 83301-6167 
tlt@idahowaters.com 
12ia@idahowaters.com 

MICHAEL S. GILMORE 
ATTORNEY GENERAL'S 
OFFICE 
POBOX 83720 
BOISE ID 83720-0010 
mike.gilmore@ag.idaho.gov 

ALLEN MERRITT 
CINDY YENTER 
WATERMASTER - WD 130, 140 
IDWR - SOUTHERN REGION 
1341 FILLMORE ST., STE. 200 
TWIN FALLS ID 83301-3380 
allen.merritt@idwr.idaho.gov 
cindy.yenter@idwr.idaho.gov 
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CANDICE M. MCHUGH JOHN SIMPSON 
RACINE OLSON BARKER ROSHOLT 
10 1 S. CAPITOL BLVD., STE. 208 PO BOX 2139 
BOISE ID 83702 BOISE ID 83701-2139 
cmm@racinelaw.net jks@idahowaters.com 

DANIEL V. STEENSON MIKE CREAMER 
CHARLES L. HONSINGER JEFFFEREDAY 
RINGERTLAW GIVENS PURSLEY 
PO BOX 2773 PO BOX 2720 
BOISE ID 83701-2773 BOISE ID 83701-2720 
dan@ringertiaw.com mcc@givensQursIey.com 
clh@ringertlaw.com jefffereday@givensQursley.com 

J. JUSTIN MAY ROBERT E. WILLIAMS 
MAY SUDWEEKS & BROWNING FREDERICKSEN WILLIAMS 
1419W. WASHINGTON MESERVY 
BOISE ID 83702 153 E. MAIN ST. 
imay@may-law.com P.O. BOX 168 

JEROME ID 83338-0168 
rewilliams@cableone.net 

l4io~tJ+ 
Administrative Assistant to the Director 
Idaho Department of Water Resources 



Attachment t 

Map of Curtailment Area 

o Selected Water Districts 

CArea of Common Ground Water Supply 

~ Snake River Farm Ground Water Curtailment Area 
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Attachment 2 
Water Rights Subject to Curtailment - Snake River Farm Delivery Call 
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* Enlargement right subordinate to rights earlier than April 12, 1994 
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, STOCKWATER, 

* Enlargement right subordinate to rights earlier than April 12, 1994 Attachment 2, p2 
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* Enlargement right subordinate to rights earlier than April 12, 1994 Attachment 2, p4 


