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Douglas L. Grant*

Reasonable Groundwater Pumping
Levels Under the Appropriation
Doctrine: Underlying Social Goals*

INTRODUCTION

This is the second of two articles dealing with reasonable groundwater
pumping level regulation in appropriation doctrine states.' The earlier
article reported that most appropriation doctrine groundwater codes pro-
tect senior well owners in the maintenance of reasonable pumping levels,
but the codes give little specific guidance on how to apply that criterion.
The objective of both articles is to help fill the need for a means of
measuring reasonableness.

The first article summarized notable features of the reasonable pumping
level statutes in different appropriation doctrine states and then focused
on the economic dimension of the reasonable pumping level concept. It
suggested that the pumping level statutes could be construed to set a goal
of optimum economic development, i.e., an economically efficient al-
location of the groundwater resource. The earlier article then considered
the use of cost-benefit analysis to pursue the goal of economic efficiency.

This article focuses mainly on goals besides economic efficiency. For
the sake of a convenient label, these other goals are grouped under the
heading of social goals.? Thus, the two articles, when read together, use
an analytical framework divided into economic efficiency and social goals.
While this framework does not provide mechanical answers to pumping
Jevel problems, the author hopes that the discussion based on it will at
least help to identify and illuminate the issues involved in pumping level
decisions.

To set the stage for discussing social goals, this article begins with a
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+Parts of this article are an outgrowth of research funded by the Office of Water Research and
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L. The first article is Grant, Reasonable Groundwater Pumping Levels Under the Appropriation
Doctrine: The Law and Underlying Economic Goals, 21 NAT. RES. J. 1 (1981).

2. This label is also used in C. CORKER, GROUNDWATER LAW, MANAGEMENT AND
ADMINISTRATION 130-35 (1971). The dichotomy here between economic goals and social goals
should not be confused with the public finance theory dichotomy between private goods and social
goods. On the latter, see R. MUSGRAVE & P. MUSGRAVE, PUBLIC FINANCE THEORY AND

PRACTICE 6-7 (1973).
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brief look at the normative incompleteness of the economic efficiency
goal as pursued through cost-benefit analysis. Then comes detailed con-
sideration of possible social goals under the reasonable pumping level
statutes and related appropriation doctrine laws and traditions. The article
concludes with some general thoughts on implementing the reasonable
pumping level concept.

INCOMPLETENESS OF THE EFFICIENCY GOAL

Economic efficiency is not a self-defining concept. A useful starting
point for discussion is the Pareto criterion, which has occupied a central
position in theoretical discussions of efficiency for the last half century.
The Pareto criterion in its pure form says that a resource allocation is
optimal (efficient) if no change could be made that would make at least
one person better off and no one worse off, Conversely, a different al-
location would be superior (more efficient) if it would make at least one
person better off and no one worse off.* As a test of whether the gov-
ernment should act to alter a resource allocation, the Pareto criterion is
highly restrictive. The status quo will almost always be Pareto optimal,
and any alternative will seldom be Pareto superior. To illustrate, suppose
that existing law protects the historic diversion levels of senior appro-
priators and that changing the law to protect only reasonable levels would
yield large net gains to society. The Pareto criterion says the change is
not superior to the status quo if, as will almost surely be the case, any
senior appropriator would consider himself worse off under it.

In response to the restrictiveness of the Pareto criterion, a variation
was developed.s According to this variation, a new allocation of resources
is superior to (mote efficient than) the status quo if the gainers could
compensate the losers and still be better off.¢ This variation is often called
the potential Pareto improvement criterion because it requires only hy-
pothetical, not actual, compensation to those who will lose from the
change. It is hardly a value neutral decisio: -making tool because some
normative argument is required to Justify why those who lose should have
to do so for the benefit of the gainers.”

3. See J. HEAD, PUBLIC GOODS AND PUBLIC WELFARE 3-14 (1974).

4. Id. at 5-6; A. RANDALL, RESOURCE ECONOMICS: AN ECONOMIC APPROACH TO
NATURAL RESQURCE AND ENVIRONMENTAL POLICY 101 & n. | (1981}; P. SASSONE &
W. SCHAFFER, COST-BENEFIT ANALYSIS: A HANDBOOK 8-9 (1978),

5. 1. HEAD, supra note 3, at 6-10.

6. A. DASGUPTA & D. PEARCE, COST-BENEFIT ANALYSIS: THEORY AND PRACTICE
57 (1972); E. MISHAN, COST-BENEFIT ANALYSIS 390-96 (rev. ed. 1976); P. SASSONE & W.
SCHAFFER, supra note 4, at 9-11. The evolution of this criterion through several stages is detailed
in J. HEAD, supra note 3, at 6-10.

7. B. ACKERMAN, ECONOMIC FOUNDATIONS OF PROPERTY LAW «xiii (1375), It has
been argued that the more progressive the tax structure is and the more intense competition is, the
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The potential Pareto improvement criterion underlies cost-benefit anal-
ysis.? If the dollar value of expected benefits exceeds the dollar value of
expected costs, then hypothetically lhf: gainers could compensate the
losers and still come out ahead. In this way, cost-bfzm.aﬁt analysis can
identify allocative efficiency, i.e., the pattern .that maximizes net benefits.
Since the losers receive no actual compensation, a thorough cost-benefit
analysis will include a sepairatge statement of how the benefits and costs

distributed among people. _
areFollowing the cos%-ll))eneﬁt analysis, a question remains: Why should
the gainers gain at the expense of the losers? If economic eﬂicw_:npy were
the only goal in resource allocation, this question \fvould be ridiculous.
The simple and easy answer would be: Becagse it is efficient. Usually,
however, this question is not answered so easily.' _

Although the courts seldom, if ever, formally apply the potentla} Pareto
improvement criterion or cost-benefit ‘analysm, t!ley do dpal with effi-
ciency arguments. The normative limits of efficiency claims ha\fe not
escaped judicial awareness. For example, in one case upstream junior
appropriators argued they should be allowed to divert water to the‘ det-
riment of downstream senior appropriators because they could_ use it fqr
greater benefit to more people with less waste. The court ‘rejcct_ed this
argument with the comment that “equity does not consist in taking the
property of a few for the benefit of the many, even thqugh the general
average of benefits would be greater. ™11 This example is not offered to
suggest that courts never allow efficiency to be pursued unless the Pareto
criterion in its pure form is satisfied, i.e., no losers, or actual compen-
sation is paid to the losers under liability or eminent domain rules. Rather,

. . . . X . but

likely a potential Pareto improvement will result in an actual Pareto improvement (gainers
g:’{:sers) yor s%omething close to it. E. MISHAN, supra note 6, at 393. Bur of. P. SASSONE & W.
SCHAFFER, supra note 4, at 11 (finding the progressive tax structure argument less than completely
con;l.nil.‘gl:));ASGUPTA & D. PEARCE, supra note 6, at 57-61; E. MISHAN, supra note 6, at xviii;

. SASSONE & W. SCHAFFER, supra note 6, at 8-12.

P S9. P. SASSONE & W. SCHAFFER, supra note 6, at 23-24; see also E. MISHAN, supra note
6, at xvili-xix and 412-15. o .

10. For a comprehensive theoretical discussion of why cosl-beneﬁ't analy51§ is indeterminate as
a criterion for shaping legal rules, see Kennedy, Cosr-Benefit Analysis of Entitlement Problems: A
Critigue, 33 STAN. L. REV. 387 (1981). )

J"1 ﬁu;flon-is v. Bean, 146 F. 423, 436 (D. Mont. 1906}, aff'd 159 F. 651 (9th Cir. }908) and 221
U.S. 485 (1911). Cf. Furrer v. Talent Imigation Dist., 258 Ore. 498, ___, 466 P.2d 605, 613 |(1964)
(irrigation district could not escape liability in negligence for property damag; to a farmer's land
caused by leakage from its canal by showing that its canal operation subs_tar_mally benefited other
farmers and the public generally, for outweighing the hanm done to the plaintiff ?lone). The rest}]ls
in both cases might have been expiainable on a rationale of promoting long run efficiency by protecting
security of investment (see text infra at notes 19-21) but the courts dlq not speak in that language
and seemed to be concemed about something else—whether called equity, faimess, distribution, or
whatever.
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its purpose is to illustrate judicial recognition that economic efficiency is
not always the only goal in resource allocation. _

Of course, a state legislature has the authority to make economic ef.
ficiency its only goal in the pumping level situation (assuming no vested
rights are taken in the process). The next section considers whether any
states have done that or whether the reasonable pumping level statutes

and related appropriation doctrine laws recognize goals in addition to
economic efficiency.

SOCIAL GOALS

The inquiry into social goals begins with distributional preferences,
the most frequently identified social goal in resource allocation literature.

Then the possibility of other social goals unrelated to distribution is
explored.

Distributional Preferences

The distinction in resource allocation theory between economic effi-
ciency and distribution has been explained as follows: “Efficiency ques-
tions relate to the size of the pie available; distribution questions to who
gets what share.”'? Both kinds of questions often will arise in the pumping
level context. The typical problem presents two choices regarding the
water in dispute: (1} leave it in the ground to provide lift for the pumps
of senior appropriators and possibly to serve other purposes such as
preventing the intrusion of saline water into the aquifer,’” or (2) allow
new appropriators to withdraw it for use on the surface. If senior appro-
priators are already pumping from a reasonable depth, the reasonable
pumping level statutes either prohibit juniors from lowering the depth or
allow it only if juniors pay the increased pumping costs of seniors.'* If
the senior wells are operating above a reasonable pumping depth, how-
ever, the juniors will be free to pull the level down to such a depth, and

t2. J. HIRSCHLIEFER, J. DEHAVEN, J. MILLIMAN, WATER SUPPLY: ECONOMICS,
TECHNOLOGY AND POLICY 36 (1960).

13. The possible other functions are described in Grant, supra note 1, at 28.

4. The pumping level statutes themselves generally do not address whether a protected reasonable
level is mandatory in the sense that it cannot be lowered at all or whether a Jjunior appropriator can
pull the level lower if he pays damages to affected parties. Other groundwater statutes may affect
the result, In the Odessa subarea of Washington, for example, groundwater regulations say that the
water table in & particular zone shall not drop more than 300 feet below the Static water level as
measured in 1967, These regulations were issued under an entire chapter of the Washington Code,
chapter 90.44, which includes a safe sustained yield statute as well as a reasonable pump lift statute.
Pima Farms Co. v. Proctor, 30 Ariz. 96, 245 P. 360 (1926), and Cument Creek Irrigation Co. v.
Andrews, 9 Utah 2d 324, 344 P.2d 528 (1959), allowed junior appropriators to keep pumping despite
violation of senior rights upon in kind replacement of water to the senjors, although these cases
were not decided under reasonable pumping level statutes. Pima Farms is discussed in text infra at
notes 27-29. A recent Idaho case that took a similar approach is discussed in note 33 infra.
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the seniors will have to pay their own increased pumping cost%.i Thus,
reasonable pumping level determinations can raise not only the e bcnencg
issue of how the particular quantity qf water in dispute should be use

but also the issue of proper wealth or income distribution between senior

junior appropriators.

anflrlizn(li?;cupsgiog below considers distributional preferences that n’fgy
operate in pumping level situations. The general approach is to dCSC:"l de
different features of distributiopal }heory gnd, as each fez'atu.re is state t;
to discuss pumping level law in light of it. Several prehmm;\ry %om

are in order. First, the reasonable pumping level statutes tend to be so
vacuously worded that frequent reference to the brqader appropr:jatu‘)]n
doctrine context in which those statutes exist 1s unavqldaple. S'cftlcon_ , c;
inquiry into distributional preferences cannot end with 1delntl cangnt 2_
the distributional effects of various appropriation doctrine laws .zf;n T

ditions. One must also ask whether tt!osq eff«_ects have policy signi clange,
i.e., whether they really represent distributional goals or are merely in-
cidental by-products of rules b_asec_i on a goal of promoting ecfonom;:1
development. Finally, the organizational scheme below bop;m: r?]m‘d

article by Guido Calabresi and A. Douglas Mglamed, in Wth‘ they divi g
distributional preferences into those regarding wealth (or mc_onrne)danls
those regarding the distribution of specific goods, often called merit goods.

Wealth Distribution o

Calabresi and Melamed suggest that all societies have_wefablth. dlStl'i&
bution preferences, such as for more (or less) equality of distri Ut']l;mt ‘3[111 !
for less (or more) willingness to reward producers for their contributio
to economic development.” For convenience, these examples are con-
i i e order. )
Sld;:ffla::i va;::ducers. Although_ the reasonable pumping leve! I:tz:}utes
say little explicitly about rewarding producers for their C;:n.m;: u 1t0rflg;
similarly worded statutes from Colprado and ldaho are of interes I
what they say about potential conlihct or tension between economic rig:
velopment and protection of the diversion systems qf senior app‘ro;t»_
tors.'” The Idaho statute provides: *‘[W}hile the gloctrme_of ‘ ﬁhrSt ﬁnlll::i
is first in right’ is recognized, a reasonable exercise oif this rig| t“sba
block full economic development, but early appropriators sha be llaro-
tected in the maintenance of reasonable groundwater pumping f:v—t
els. . . .” The earlier article suggested that although this teillsmn is nqt
expressly recognized in many other reasonable pumping level statutes, &

15. Calabresi & Melamed, Property Rules. Liability Rules and Inalienability: One View of the
Cathedral, 85 HARY. L. REV. 1089, 1098 (1972).

:2' lcdc')l_o. REV. STAT. §37-90-102 (Supp. 1981); IDAHO CODE § 42-226 (Supp. 1982).
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:}s] often likely to be at the heart of pumping level disputes regardless of
eC specific statutory Structure 1n a given appropriation doctrine state. s
cou}gn;em about protecting tl'fe .dwers_ion systems of senior appropriators
ave any of several origins. First, it might represent a policy of
promoting 19ng run economic development of groundwater by affording
security of investment,' with any distributional benefits for senior ap.
propriators viewed as merely incidental or irrelevant. Second. it mi El
be based on the view that security of investment is a value i;‘n its o%vn
right to be maximized, in combination with other values, under the banner
of t_aﬂicnency.”.Third, it might represent a distributional preference fo
;g:lc;rd ap;:ropna:}tlors as a reward for pioneering the development o;
water in thei — i
Brge oot o tifri; ’ale-ea a reward they are entitled to keep, at least in
.Onlylthe last of these possibilities is significantly distributional in
orientation. Whpther a policy of rewarding developers underdies the con-
cern for protecting the diversion systems of senior appropriators cannot
be determined by looking at the reasonable pumping level statutes alone
Nor do related but more general water statutes give us guidance.” Th .
1t 1S necessary to turn to appropriation doctrine traditions. . o
The appropriation doctrine has long been characterized by a policy of
tpéhront':gtmg economic development by affording security to investors in
€ beneficial use of water.” A distributional rather than economic d
velopment oquct!ve, however, is stressed in an account of the incepti n
of the appropriation doctrine in the West given by Elwood Mt:adIJ :ﬁg

:g grant, supra note 1, at 14-15.
- E.g., Moyer v. Preston, 6 Wyo. 308, 318-19, 44 P 845 “Irrigati

- ¢ , - 308, : . (1896) (“Irrigation . . .
fvc;z?&l_l:l:ud “;lﬂl any degree of success or permanency without the right to clgii;?lnand a:;:onortxal:e
el lr‘aA.:'rBa;_na ég;?g}q ?IT:S;AT\C"S:; security accorded to that right.”); C MEYE!!!)S :

S OF THE APPROPRIATION SYST 1
See also Farnham, The Improvement and Modernizati e )
Fam . New York Water Law Withi,

of the Riparion Syatens ™ v-nement and M ization of. er Law Within the Framework

20, Ser e o 3 ERL REV. 377,378 &n. 4 (1968},

21. Cf.

Cf. R. NOZICK, AN}&RCHYE S'!‘AT!E AND UTOPIA_ 154 (1974) (suggesting that most people

22, -2- i

wat:r ;:’a‘:?mi-:‘ A:g; §' f;l 2-109 (Sypp. 1982) directs the state development commission to formulate
i econornil:: i ';i appropriate state, reglopa[_and local management goals “including the
st amy o eificiency and a desirable distribution of income.” The statute itself does not
e S 132:& cﬂr:ltl;eg:;gesa,n ;o;e;ir. '[I;hat. task is. left to the state water commission. The

Ommiss nning projec i
distribution goals. Letter from Michael Reesg to Doﬁgl]:’asJL.tsGraa]: (h&t;:r);et lagt;dl:essed reome

23. Grant, supra note 1, at 23 and authorities cited therein. ’ g
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Territorial Engineer and first State Engineer of Wyoming and later Com-
missioner of the U.S. Bureau of Reclamation.

Justice seemed to demand that when there was not water for all,
those who first used water from a stream should have the better right
to continue that use, and the doctrine of priority was the result. This
doctrine grew out of the belief of the first settlers that their claims
were superior to those of later comers, and they insisted that the
owner of the last ditch built should be the first to suffer when the
stream failed to supply the needs of all. The first builders of ditches
could not anticipate how many were to follow. Unless protected by
some such principle, the greater their success, the sooner they would
be injured by the attempts of others to benefit from their experience.™

In reading Mead’s account, it is useful to remember that the appropriation
doctrine originated in community custom and only later was given judicial
and legislative sanction.” His reference to what “[jlustice seemed to
demand” in the minds of the first settlers appears to relate more to
distributive justice than to economic efficiency. Mead’s account seems
plausible. The early settlers, many of whom already had their water rights,
were more likely attracted to the priority principle as a matter of distrib-
utive justice than as a tool to promote additional water development.
Western courts and legislatures no doubt initially sanctioned and later
continued to adhere to the priority principle because of its power to
promote economic development by affording security of investment in
water use projects.?® However, that does not necessarily mean they re-
jected the distributive facet of the priority principle stressed by Mead.
This point is illustrated by Pima Farms Co. v. Proctor,”” a 1926 case
involving wells that tapped an underground stream. The senior appro-
priator in that case was a farmer with several shallow wells. The junior
appropriator had a number of large wells used to supply water to irrigators
of land five or six miles away. The senior appropriator sought to enjoin
operation of the junior wells because they lowered the water level below
the reach of his wells. The court said its task was to formulate *a rule

24. E. MEAD, IRRIGATION INSTIFUTIONS 65 (1903). Cf. A. MAASS & R. ANDERSON,
. . . AND THE DESERT SHALL REIJOQICE: CONFLICT, GROWTH AND JUSTICE IN ARID
ENVIRONMENTS 3 (1978) {“The “first in: time, first in right’ principle has been accepted, apparently,
because of a widespread belief that man is entitled to the product of his own labor and therefore 10

protection against latecomers of land he has worked.™).
25. 1 W. HUTCHINS, WATER RIGHTS LAWS IN THE NINETEEN WESTERN STATES 159-

71 {1971); Phillips, The Doctrine of Appropriation: An Example of American Born Common Law,
1939 A.B.A. SECTION REAL PROP., PROBATE & TRUST LAW 38.

26, See C. MEYERS, supra note 19.
27. Pima Farms Co. v. Proctor, 30 Ariz. 96, 245 P. 369 (1926). Although percolating groundwater

in Arizona is not governed by the appropriation doctrine, underground streams are. Higdon &
Thompson, The 1980 Arizona Groundwater Management Code, 1980 ARIZ. ST. L. J. 621, 624—

26 (1980).
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that will permit successive appropriations of an independent underground
stream of flowing water to the point of exhaustion, and at the same time
give reasonable protection to the rights of the senior appropriator with
as little expense and hardship upon the subsequent appropriators as pos-
sible.”** The court enjoined the defendant from interfering with the plain-
tiff’s wells as then constructed, but suspended the injunction pending
acceptance by the defendant of a plan to furnish water to the plaintiff
through one of its canals on equal terms with its other customers.
The court obviously wanted to foster full development of the water.
At the same time, it rejected an argument by the defendant that the plaintiff
had no cause of action so long as he could still get water by deepening
his wells, regardless of the cost to him. The court was concerned about
“reasonable protection to the rights of the senior appropriator.” This
concern had a distributive justice aspect, as revealed by the court’s state-
ment that “to permit a junior appropriator, who, perhaps, obtains his
knowledge of such body of water by the pioneering explorations and
sacrifices of the first appropriator, to lower the water level and thereby
destroy or greatly impair the latter’s means of diversion, including his
pumps and water containers, does not comport with justice and equity. 2
In sum, the modern reasonable pumping level statutes might be re-
garded as embracing solely an economic efficiency goal. Under this view,
the reason for giving senior appropriators some legal protection of pump-
ing levels is to afford the security needed to induce investment in ground-
water development. But only reasonable, rather than historic, pumping
levels are protected because too much security for early investors could
cut off development prematurely by exposing latecomers to inestimable
liability to senior appropriators for lowering historic pumping levels.®
One may argue, however, that such a view of the priority principle and
. the pumping level statutes is too narrow. The early history of the priority
principle reveals a distributive as well as an efficiency aspect. At least a
residue of the early conception of distributive justice described by Mead
survived as a policy of the appropriation doctrine in the Pima Farms
case. Arguably it should have a role in the modern reasonable pumping
level statutes alongside the policy of economic efficiency.

28. 30 Ariz. at __, 245 P. at 371.

29. 30Ariz. at __, 245P, a1 373. Cf. Trelease, New Water Legislation: Drafting for Developmens,
Efficiens Allocation and Environmental Protection, 12 LAND & WATER L. REV. 385, 414 (1977)
(“From the standpoint of equity and justice, it should be remembered that development takes place
over time. The first users take cheap, easily available, always available water. There is no shortage.
When more and more uses are made, shortages are created as demands increase to meet or exceed
low flow supply. Additional risks are created and additional costs must be met. It seems not unfair
for the government to place those risks and those costs on those who create them.”).

30. This economic efficiency analysis of the reasonable pumping level statutes is developed more
fully in Grant, supra note 1, at 23-26.
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Equality of distribution. Economist Tibor Scitovsky ha‘s‘; \;\;ntten t:::t c:g
trying to ascertain the public’s feelings about equality, “a olne _cl  do
is guess.”* The present inquiry is governed by statute, and thus engN e:) l11 ve
feelings rather than the public’s feehqgs about equality are primary. one
theless, Scitovsky’s statement applies: all one can do lsfg;efs.b out
legislative intent regarding the1 roIzlt (txft atn);) of equality of distribu

le pumping level statutes. . .

uncslf;nt:: ?); ?cfggzgky’g addpitignal remarks are useful in dlscuss‘m% equa_]-
ity of distribution in the pumping level context, even though his ocmtlls 1:
broader. He starts from the premise that in a society such as mclirs wi _e;s
economic incentives are preferred over coercion to get goods an serv;c "
produced, perfect equality in the distribution of wealth or mcotl_ne i
unattainable because of the need to rewgrd Produccrs as ar;l mcgl} 1:0me
produce. He believes, howevar,ltfhteil Pu]')lnt}::eﬂlt;l?ii[;: i‘:;?:g 11312 blentwcen
i iti t are too great. is is , ] :
ill‘:cal:l ?;lttlgg tg]:"‘:eat and whgat is not becomes important, ngle %c:tot\:rl;i
does not claim to know where the dividing line is, he i elnu es1 e
factors that determine its location. He says society 1s more l}ke y t?_ :‘_3 er:re
inequatities under the following circumstances: (_1) the mec!ua2 ities re
correlated with merit or one’s contribution to soc_:netal value., ( 3 p;o?he
feel they have equal chances with others of reaching Fhe top],_ fan32 3)
least well off are more nearly assured of the necessities of Ii e. bout

The first two factors listed prompt some comments and questiens zta o
wealth distribution policy as it applies in the pumping level cqntécx Ej )e
third factor will be mentioned later in the sqbsectlon_ on Ment_ 00 se.
First, the old caselaw that gave senior appropriators a qght to 1'r1am|;;enan;:33
of historic diversion systems without regard to their reasona tel_:'les i
tended to enhance the wealth position of senior appropna;ogs at the :l):e
pense of juniors. Juniors either could not pump at all or a] to1 g;)trutes
increased pumping costs of seniors. The r«_easonable pumping eved fatutes
now in force narrow the wealth inequality between seniors :ln jun o
by allowing juniors to pump down to a'reasonable level ar}:1 trfc{fl::l{ Iﬁ
seniors to pay their own increased pumping costs down to that Jevel.

964). Scitovsky was talking
, PAPERS ON WELFAREAND GROWTH 252 (1 v 2

abztln Zqiﬁ;'r?l:{:];; tl:)a? he means “if not equality, at least something that approximates it closely
znough to satisfy™ the public. /d. at 251,

gg ?I{cagezaflz;gs :txample is Noh v. Stoner, 53 Idaho 651, 26 P.2d 1112 (1933), subsequently

disapproved in Baker v. Ore-1da Foods, Inc., 95 Idaho 575, 583, 5?222;14 68231,968325) (:E?C:)diﬁgzt::]k
5 T "
ver, in Parker v, Wallentine, ._— ldaho ——, 650 F. ,
:ﬁ:cdl:llg; Il\jlzi? :till applies to domestic wells drilllcd before s; 1.973‘:?:1:}:::::;;( ;t:eL::ss?fted?{:trl;gnw.at;;
rds, such wells are absolutely protected in thets : ;
ﬁ:f:l;ctl:nﬂ?;h rei’;l::’zf the senior well user in the case and the pub!nc interest in maximum fgm}md:razg
development, the court denied injunctive relief but gave the senior well owner damages for incr

diversion expenses.
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other words, the modem statutes promote greater equality in the distri-
bution of wealth or income as between juniors and seniors. Do these
statutes represent merely a legislative policy of facilitating new devel-
opment by latecomers? Or, in the last half of the 20th century when areas
of u_nden:developed groundwater are fewer, do they also represent a leg-
islative judgment that an earlier distributional policy of rewarding senior
appropriators for contributing to societal development now has less appeal
to justify inequality in the distribution of wealth or income?™
Second, ‘to what extent in the past was acceptance of greater wealth

or income inequality between senior and junior appropriators based on a
view that latecomers had a good chance to “reach the top” by goin
somewhere else with a less fully developed water supply?* If that vie\ﬁ
was a fgctor, does enough of it survive in the last half of the 20th century
to continue to justify much deference to senior diversion systems (as
dls\ltlnglu1s}1ed from senior water rights)?

_An closing as in opening this subsection, the guesswo
dlscusmpn must be acknowledged. One might ﬁuestionr]fvll:::llg: E)lfntiltl)i
appropriators are sufficiently less well off economically than seniors and
whet.her the two groups are sufficiently large or significant enough* to
call into operation a broad societal principle such as reasonable equalit
of wealth dlst1_1bution. More fundamentally, one might question whethe¥
American society is committed to such a principle.¥

Merit Goods

The merit good concept comes from the field of public

concept is subject to enough debate to require somg explagg{iaﬁfleét??t:
use in this article. Richard A. Musgrave’s classic treatise on public finance
th‘cory c_leﬁne:s merit wants as “‘those which are considered so meritorious
that their satisfaction is provided for through the public budget, over and
above v’s:hat is provided for through the market and paid for l’)y private
buye_rs‘. * Musgrave’s examples are publicly furnished school luncheons

subsidized low cost housing, and free education. Other examples are
publicly furnished police protection and museums.

34, See supra note 21.

35. Cf. Phillips, supra note 25, at 43 (characterizin iati
s Shp . £ appropriation doctri i
monument to the passion of westem pioneers “‘for justice :ndpa legal systenl:e pmp‘sgi)"ﬂlnghts r?is;
eq;ghtgl()of opportunity to all”). o aesorce
. Distributional preferences seem to be aimed more at groups of indivi
Se; B. DAVIE & B. DUNCOMBE, PUBLIC FINANCE I%—I'J}')s(&'.fpze)(.’ple reiter han iadividuals.
TEI;’I'A% g_}l..(l?g%‘))l?, I;AN ltN'I_'SODt}]JCTION TO AMERICAN LAND LAW: CASES AND MA
A characterizing the concept of equality in this country as being, at be .
g; ::v oe:zlrslr;nrg::t ;E‘ : Tcal.leur‘: ]gf mobility llluo;gh cgl;lpctition than a prefergce for ecfl.;a? cis;;i')::l‘i(:)r:
- - HI » supra note 3, at 27 and n. 50 (questioning whether there i
N : ; q Te is real
: f;:e::lno ;;.many societies on the meaning of reasonable equality between the well off and the

38. R. MUSGRAVE, THEORY OF PUBLIC FINANCE 13 (1959).
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Since merit goods entail governmental intervention into the marketplace
production and consumption of certain goods and services, more of them
are consumed than otherwise would be the case. Furthermore, the gov-
ernmental intervention occurs through the public budget, i.e., taxation
and spending to make the goods and services available to consumers on
a subsidized basis. A major source of controversy about merit goods lies
in how to rationalize or explain why the government should interfere with
consumer sovereignty in the production and consumption of goods and
services.

Among the reasons that have been advanced to justify governmental
intervention in the marketplace with respect to merit goods are the fol-
lowing: (1) government intervention is needed to correct consumer pref-
erences that are distorted by ignorance or irrationality, e.g., the view that
education should be free because the uninformed do not appreciate the
advantages to them of an education; (2) intervention is needed to correct
distributional problems, e.g., the view that education should be free so
it is available to the poor® (compare Scitovsky’s claim that income in-
equalities are more easily tolerated if the least well off are more nearly
assured of the necessities of 1ife*®); (3) intervention is needed because
greater consumption of a merit good or service benefits not only the
immediate consumer but others in society, e.g., the view that education
should be free because it benefits not only the particular pupil but the
community. Different types of merit goods have been given labels cor-
responding to these three rationales, namely, corrective goods, necessity
goods and public goods.*

Many merit goods, though not all,** share all three rationales, as il-
lustrated by the example of free education. Some merit goods, though,

may be explainable only on a fourth and rather different ground. They

39. Why not cure the distributional problem with a monetary subsidy to the poor? “The social
philosophy of Western society appears to be such that the freedom to tolerate inequality in the
distribution of luxury consumption and saving is purchased at the cost of carmarked (specific)
subsidies which assure equality in the consumption of necessities.” Musgrave, Provision for Social
Goods in ]. MARGOLIS & H. GUITTON, PUBLIC ECONOMICS 124, 143-44 (1969). Musgrave
has pointed out, also, that there is an element of paternalism with in-kind rather than cash subsidies
because if the subsidy has merely a redistributional purpose, a cash payment would be better since
the recipient could then use the cash in line with his or her own preferences. R. MUSGRAVE & P.
MUSGRAVE, supra note 2, at 81.

40, Free education for the poor would also be supported by Scitovsky's second principle. See
SCITOVSKY, supra note 31.

41. The three rationales are stated and the shorthand tabels suggested in J. HEAD, supra note
3, chs. 10 & 1}. Although Calabresi and Melamed treat merit goods as a distributional preference,
the first and third rationales are obviously efficiency related. The same may even be true of the
second rationale, if it is viewed as an expression of interpersonal utility preferences. See Calabresi
& Melamed, supra note 15 at 1094. See also R. MUSGRAVE & P. MUSGRAVE, supra note 2,
at 81,

42. At least, Musgrave would not limit the merit good concept to cases where all three features
are present. See R. MUSGRAVE & P. MUSGRAVE, supra note 2, at 81.
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may simply represent an autocratic aspect of society, i.e., a belief that
it is acceptable for some elite group to impose its preferences.*?

In the pumping level context, an analogy to merit goods can be found
in water use preferences. The earlier article noted that a number of states
with reasonable pumping level statutes also have laws that declare pref-
erences for certain kinds of water use, most commonly for domestic use.
The article also suggested that at least some of these preference laws
could be construed to affect the setting of reasonable pumping levels.*
One exampie given was Oregon, where the state water resources director
is authorized to designate domestic and livestock use for first preference
in critical areas® and deny or limit permits for new wells that would
cause “‘undue interference” with existing wells.* If domestic use has
been designated for preferred status, arguably the economic pumping
reach of small domestic users would be highly significant in determining
reasonable pumping levels.?

A South Dakota case that came down while the earlier article was at
press seems (o adopt this approach.*® The court held that the state water
rights commission erred in granting a permit for an irrigation well and
gave as one reason that the well had a detrimental effect on the supply
to domestic wells nearby. The court added:

SDCL 46-1-5(1) states that the use of water for domestic purposes
is the highest use of water, and takes precedence if such use is
consistent with [the] public interest. . . . Although the Commission
18 no longer required to regulate irrigation to absolutely protect arte-
sian pressure for domestic uses, reasonable domestic use must be
assured before irrigation is allowed. SDCL 46-6-6.1. There is a
“vested right” in the use of the water for domestic purposes.

SDCL 46-6-6.1 does not, we are convinced, give the Commission
unbridied power to approve irrigation projects without giving con-
sideration to the maintenance of artesian head pressure as a method
of delivery. This statute merely requires a balancing of interests

between irrigation and delivery of water by artesian pressure for
domestic use.*

The latter paragraph evidences a striking receptiveness to special status

43, Id.

44. Grant, supra note 1, at 18-20.

45. OR. REV. STAT. §537.735(4)(c) (1981).

46. OR. REV. STAT. §537.620(3) (1981).

47. Of course, this would not be true of a preference statute having only a more specialized
effect. For discussion of the different kinds of water use preferences, see Oeltjen & Fischer, Allocation
of Rights to Water: Preferences, Priorities and the Role of the Market, 57 NEB. L. REV. 245, 256-
60 (1978); Trelease, FPreferences to the Use of Water, 27 ROCKY MTN. L. REV. 133 (1955)

48. Fraser v. Water Rights Comm’n, 294 N, W.2d 784 {1980y
49. Id. a1 789.
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for domestic uses when one realizes that section 46-§-6.llsays staltle
officials are authorized to control the location and capacity ogl a:jge wct‘ z
“for the purpose of ensuring or protecting water for reasona eh ocrlnes 1s _
use, without the necessity of requiring maintenance of artesian head pre
sure in a domestic use well.”* The court seems to be saying that even
though there is no “necessity” to maintain artesian head pressure in
domestic wells, it might sometimes be reasonable to do so. hat affects
A statutory preference for domestic (or other) water use t gt a ?) o
pumping levels would not be a true merit good prqferenc(je in the puﬁec
finance sense discussed above. With sttandard merit goo sls.uc as free
education and subsidized low cost housing, the governmenta mterl';rc_rél o
in the marketplace takes the forrq of taxation and monetary subsi l[ai
With water use preferences, the intervention is through governmen
regllll:\l:;?’trlll.eless, some parallels can be drawn btheen merit ghOOdS ta}ncl
water use preferences. If a preference for domestic use affects t e set mg
of reasonable pumping levels, the end fesult is similar fo th‘? l;llel'ltt g(;o_
situation in that governmental intervention makes water awl'al able to ci :
sumers for the preferred use at lower cost (:..«z:,.fmrn5 Ia shallower pumping
depth) than might occur under mar]_cet conditions. Funhermore,oaf ?}(12
mestic use preference might be claimed to rest on one or mrmerr f the
three merit good rationales stated above: (1) domestic water 1}31 aco lﬁes e
good, e.g., the unwashed do not appreciate the healt_h or otder va s of
personal cleanliness; (2) domestic waler is a necessity gooh, e.g., él tn
necessary for life and should be avqllable wilthout (too muc ) regarf rcS:
personal income; (3) domestic water is a public good, e.g., its 1clise con fh
health, olfactory or other benefits on members of society due to 1:e
immediate consumer’s greater cleanliness. Instead, a domestic gse Frfd
erence might be based on the fourth explanation for merit g;)o s‘stag
earlier, i.e., it may simply represent an autocratic aspect of society 'l[n
which it is considered acceptable for some elite group to impose its
S‘ -
preéeit:;niieg water use preferences as akin to the public finance conceﬁ:
of merit goods is unconventional. If correct, though, suchba wet\;v ctmtlhc
affect pumping level decisions by helping to focus the debate gmc::imes
legitimacy of water use preferences. These prcfcreqces are s metimes
criticized for blocking economic progress by sheltfznng low value u .
from market forces. Whether a preference is or continues to be wa‘rranted
may, of course, be affected by marketplace economics. The merit goo

50. S.D. CODIFIED LAWS ANN. §46-6-6.1 {Supp. 1982) (emph]a]sis added). See note 33 supra
nother illustrating special treatment for domestic we . . )
fOt‘SZIIDOICl}e l-J refl?;lgas:uiam note I%. ;‘;ﬁ 254-56 {suggesting no reason exists why a merit good policy
cculd[ not-be. implcn';cnled by regulation rather than taxation and monetary subsidy).
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parallel should make clear, however, that the debate must also extend to
whether the preferred water use has significant corrective good, necessity
good, or public good aspects, and to the propriety of governmental in-
tervention in the marketplace based on those grounds or, possibly, on
auiocracy grounds alone.

Another example—one that is hard to classify within the analytical
framework used in this article—may now be considered. A general tra-
dition that is sometimes codified into law? views family farms as desirable
even though larger corporate farms might be more economically efficient.
The tradition may have anti-monopoly (i.e., efficiency) and wealth dis-
tribution aspects, as well as a merit good aspect representing a judgment
about the value to society of a certain kind of life that transcends mar-
ketplace pricing.% In the pumping level context, a general family farm
policy may come into conflict with a goal of economic efficiency, at least
if efficiency means maximizing net benefits as measured in the market-
place.™ Because of economies of scale, a large irrigator may be able to
afford to pump from a considerably greater depth than a small one.s If
pumping levels are geared to the economic feasibility of large farms,
small ones may be driven out of existence except perhaps for those that
fortuitously can combine to construct and operate joint wells. If the
continued existence of small family farms is a societal goal, then pumping
levels should be coordinated with that.

The same type of issue arises with potentially greater stakes when
agricultural uses come into conflict with municipal or industrial uses that
can afford to pump water from substantially greater depths. Does the
agrarian way of life have some special merit, not reflected in market
prices, that entitles it to insulation from the forces of economics? Frank
Trelease has observed:

In much of the rural west water is held almost in reverence, Water
rights are heirlooms to be treasured beyond their intrinsic value.
There is real resistance to the notion that water is an article of

32. See, e.g., TU.S.C.A. § 2266(a) (Supp. 1982) (reaffirmation of policy to foster and encourage
small farms in Food and Agriculture Act of 1977); WASH. REV, CODE ANN. §890.66.010 10
90.66.910 (Supp. 1982) (Family Farm Water Act).

53. The provision of the Food and Agriculture Act of 1977, supra note 52, states in part: “Congress
hereby specifically reaffirms the historical policy of the United States o foster and encourage the
family farm system of agriculture in this country. Congress firmly believes that the -naintenance of
the family farm system of agriculture is essential to the social well-being of the Nation and the
competitive production of adequate supplies of food and fiber. Congress further believes that any
significant expansion of nonfamily owned large-scale corporate farming enterprises will be detri-
mental to the national welfare.” Food and Agriculture Act of 1977, Pub. L. No. 95-] 13, §102(a),
91 Stat. 913, 918.

54. See text infra at note 60 for discussion of a broader view of economic cfficiency.

55. See Corey, Size of Farm in Relation 1o {rrigation Pumping Costs, 12 TRANSACTIONS AM.
SOC'Y AGRICULTURAL ENGINEERS 795 (1969).
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commerce and subject to trading in the market place. The notion
persists that water for cattle, for hay, for fodder, for feed grain, for
cash crops is the highest and best use of the resource.*

Where this notion is translated into law, which is mainly in the context
of water right transfers,*” it appears to represent a merit good preference
based more on pure autocracy (the power of a political elite) than on any
of the other three rationales for merit goods, A question yet to be answered
is the extent to which a similar, perhaps unwritten, policy will operate
in the reasonable pumping Ievel context.

In summary, pumping levels in some appropriation doctrine states may
have to be coordinated with groundwater use preference statutes. Family
farm or rural lifestyle policy may also be relevant in some areas. One
way to examine these considerations is to view them in light of the merit
good concept from the field of public finance.

Other Social Goals (Besides Distributional Preferences)

Economic Efficiency Broadly Viewed

Whether there are any resource allocation goals apart from economic
efficiency and distributional preferences depends upon how broadly one
defines those two goals, especially the efficiency goal. The potential
Pareto improvement criterion of efficiency seeks to maximize net resource
benefits over time.*® Much of the theoretical resource allocation literature
takes a broad view of what to count as the benefits and costs of a proposed
course of action: all positive and negative effects that are of social concern
should be counted, whether or not they are items of commerce or can be
valued in market terms.* Thus, the calculation would include numerous
nonmarket items of personal utility or disutility such as environmental
amenities.

At the theoretical level, this broad view of economic efficiency has
even been extended to take into account distributional preferences. This
extension is achieved simply by postulating that people care about not

56. Trelease, Federal-Stase Problems in Packaging Water Righis in ROCKY MTN, MIN. L.
FDN., Water Acquisition for Mineral Development Institute, Paper 9, Pg. 11 (1978).

57. E.g., IDAHO CODE §42-222(1) (Supp. 1982) (no change from agricultural use to another
use is allowed if that would significantly affect the agricultural base of the area); MONT. CODE
ANN. §85-2-402(3) (1981} (appropriator of mote than 15 cubic feet per second may not change
from agricultural use to industrial use).

58. Net benefits means benefits minus costs, The time dimension requires discounting future
bezefits and costs to present value. See E. MISHAN, supra note 6, Part IV; P. SASSONE & W.
SCHAFFER, supra note 4, ch. 6.

59. See, e.g., E. MISHAN, supra note 6, at 126; R. SUGDEN & A. WILLIAMS, THE PRIN-
CIPLES OF PRACTICAL COST-BENEFIT ANALYSIS 93 (1978); Calabresi & Melamed, supra
note 15 at 1094 & n. 1. One of the costs of any resource allocation rule would, of course, be the
administrative cost of implementing it.
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only how much they have themselves but whether others have enough.
If personal utilities are interdependent in this fashion, then the distribution
of income becomes an item of personal utility or disutility that fits within
the theoretical efficiency calculus.%

Of course, it is one thing to have a broad economic efficiency criterion
in theory and quite another to apply it in practice. Much effort has been
devoted to developing methods of “shadow pricing” for items that are
not traded in the market or are traded at prices which are thought to be
distorted.®' Yet economists generally agree that at least some items cannot
be assigned reliable shadow prices either at all or at a cost low enough
to make the effort worthwhile.? In those cases, the cost-benefit analyst
Is advised to list the items separately and describe them in nondollar
terms.

In a sense, it may not make much difference whether items that are
not readily and accurately valued in dollars are treated under (a) the
efficiency goal but separately described in nondollar terms or (b) a separate
category of other social goals and described in nondollar terms. Either
way the hard questions remain. What, if any, such items are of concemn
under the reasonable pumping level statutes and related appropriation
doctrine laws and traditions? And how can they be evaluated in relation
to more tangible concerns? These questions are considered below with
respect to two items—being there first and security of investment.

Being There First as a Value in Its Own Right

Calabresi and Melamed use a threefold classification of factors bearing
on resource allocation—economic efficiency, distributional goals, and
other justice reasons.* Since they take a fairly broad view of economic
efficiency and distributional goals, they acknowledge difficulty in finding
anything to put in their other justice reasons category. They suggest,
though, that dialogue about resource allocation may be enlightened by
putting into this category ‘“reasons which, though possibly originally
linked to efficiency, have now a life of their own” and “reasons which,
though distributional, cannot be described in terms of broad principles

60. The leading article is Hochman & Rodgers, Pareto Optimal Redistribution, 59 AM. ECON.
REY. 542 (1969); see aiso 1. DUE & A. FRIEDLAENDER, GOVERNMENT FINANCE: ECO.
NOMICS OF THE PUBLIC SECTOR 120-22 (1973). This approach will not fully collapse distri-
butional preferences into economic efficiency, though, unless one also postulates that individual
preferences are aligned with societal preferences.

61. See, e.g., E. MISHAN, supra note 6, chs. 13 & 14; P. SASSONE & W. SCHAFFER, supra
note 4, ch. 5; R. SUGDEN & A. WILLIAMS, supra note 59, ch. 8.

62. See P. SASSONE & W. SCHAFFER, supra note 4, at 51. There is disagreement, however,
on how many of these ilems cannot be assigned shadow prices.

63. See, e.g., E. MISHAN, supra note 6, at 406-07; P. SASSONE & W. SCHAFFER, supra
note 4, at 34-37; R, SUGDEN & A. WILLIAMS, supra note 59, at [80-81.

64. Calabresi & Melamed, supra note 5, at 1093-1105.
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ike equality.””®® Their most specific example is the significance in the
i:akﬁ otE] nuisznce attached to “l:?eing there first,” l?y which they no doubt
have in mind the doctrine of coming to the nulsanc:?.“.Although they
recognize that the significance of “being there first might be‘part of
either a long run efficiency goal baseq on protecting expectancies or a
distributional goal, they imply that it might also be part of an independent
t of justice.® _
corgt?\eiousfly, the priority principle of the appropyiat@on_doctrme attaches
great significance to being there first. Whethe; this mgmﬁca'nce'has some
independent basis, apart from long run efficiency or 'distr'lbutlon, is an
intriguing possibility but unfortunately one about which .llltlc hard evi-
dence can be adduced either to prove or to disprove it. Of interest,
however, is the observation of a leading water law scholar that time
priority features exist in mumerous water law systfms throughput t'he
world. He concluded that time priority represents “the verbal identifi-
cation of a very widespread human trait.

Security of Investment as a Value in Its Own Right o

Security of investment is a pervasive theme of the appropriation doc-
trine. Senior appropriators are given security by the pnc-mty.pm_lc:ple.
Junior appropriators are given security, to !he extent pqs&ble in v1ew'of
their status, by the related rules that (1) a junior is enu'tled to the_ n‘_nan:;
tenance of stream conditions existing as of the time of l}ls appropriation
and (2) no appropriator can change the point of diversion, place of use,
ar nature of use of his right if that will injure any other appropriator
including juniors.™ The security of investment afforded by these rules
ariginally served and continues to serve the function of promoting full
economic development of water resources.

Yet, to paraphrase Calabresi and Melamed, one wonders whether se-
curity of investment, though linked to ;fﬁc:ency, now has a life of its
own. The appropriation doctrine prohibits unreasonably wasteful diver-
sion, transportation and use of water, but generally the courts have been
quite reluctant to require appropriators to use better methods to _avond
waste than are customary in the community.” Perhaps the security of

gg %a?tlliéodséfendant was there first and the plaintiff came later is a refevant factor, though

decisive in itself, bearing on whether the defendant is liable for committing a nuisance.
g:egusy';g{vﬁ':‘l& J. KRIER, ENVIRONMENTAL LAW AND POLICY 231-33 (1978).
67. Calabresi & Melamed, supra note ISS. at 1123.
68. Trelease, supra note 29, at 414-415,
69. This rule is discussed in 1| W. HUTCHINS, supra note 25, at 576-77.
70. Id. at 623-44.
i iati BER
. Fisher, Western Experience and Eastern Appropriation Proposals in D. HABER & §
Gl;’;I ‘l;;:lllieim;'ss OF \\?ATER ALLOCATION IN THE EASTERN UNITED STATES 75, 108

09 (1956).
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investment derived from this deference to custom is based entirely on a
long term efficiency goal, i.e., protection of expectancies to encourage
investment. However, there may be more to it than that. At least one
commentator has suggested that the courts seem more deferential to cus-
tom in applying the rule against waste of water than in analogous tort
law negligence cases.”™ The prevailing view in the latter is that customary
safety practices in an industry are relevant but far from controlling on
the issue of reasonable care by the defendant. Thus, the law seems to
give more security to investors in water development under the appro-
priation doctrine than to industrial investors generally. Could it be that
security of investment has come to have a life of its own in appropriation
doctrine water law that is not matched in the tort law of negligence?

Modest support for such a hypothesis can be found in a turn of the
century study of irrigation in several arid regions of the world by French
geographer Jean Brunhes.” He looked for relationships between the phys-
ical environment and the organization and regulation of economic activity.
He reached three conclusions: (1) menacing irregular natural environ-
ments create psychological uncertainty that varies with the degree and
type of physical hazard; (2) generally people seek to free themselves from
such psychological uncertainty by associating their common interests
under fixed laws; but (3) whether and exactly how they do so depends
on their attitudes toward cooperation and individualism, which in turn is
a function of various ethnic, historic, legal and political influences. If
Brunhes is correct, it would hardly be surprising if the water law system
developed by settlers in the arid west was designed (in part) to free them
from psychological uncertainty about water supply and thus included
something of a fixation on security of investment going beyond the dollar
value of the goods produced with the water.

If security of investment has a life of its own, in theory it could be
measured in dollars and treated under the economic efficiency goal (even
if that goal is viewed in a narrow marketplace sense). Security of in-
vestment as a value in its own right is readily subject to dominion by
one person to the exclusion of others, so that others who want it would
have to pay to get it. Thus, security of investment is readily subject to
pricing and market exchange.™

72. ]. SAX, WATER LAW, PLANNING AND POLICY: CASES AND MATERIALS 27374
(1968).

73. I. BRUNHES, ETUDE DE GEOGRAPHIC HUMAINE: L'IRRIGATION SES CONDI-
TIONS GEOGRAPHIQUES, SES MODES, ET SON ORGANISATION DANS LA PENINSULE
IBERIQUE ET DANS L'AFRIQUE DU NORD 429-39 (1902). Brunhes work is discussed in A.
MAASS & R. ANDERSON, supra note 24, at 9-10, 399-400. I wish to thank Mary Ann Lyman
for translating portions of Brunhes for me from the original French.

74. The reason some values are not priced by the market is that for physical or other reasons
they lack the characteristic of excludability. See R. MUSGRAVE & P. MUSGRAVE, supra note 2,
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With imrigated farmland, for example, if the set_:urjty of im:'cstmcnt
associated with pumping level stability is a value in its own right that
transcends the dollar value of the crops to be Produced with the winster,
this value should be refiected in the market price of the farmland.™ In
theory, then, one might expect to measure this value in dqllars })y com-
paring the market prices of different farms that are essentially identical
except for the stability or instability of the pumping levels of their ground-
water rights. The price differential might be due partly to a c_::lpntahzat:on
of the expected greater net crop income from lower pumping costs on
the parcel with a more stable pumping level, gnd partly to a payment for
security of investment as a value in its own right transcending expected
net crop income. Allocation of the price differential between these causes
may be difficult if not impossible, but allocation v'voul.d be unnecessary
since the important objective would be to c!uantlfy in do!lars“all the
benefits or costs associated with greater security gf investment.

Measuring security of investment as an end in 1!self thr_ough the con:;
parative land price approach encounters difficulties in practice, howeve}',
Gathering a data base of truly comparable parcels w:th‘dlffcnng.pumpmg
level security would be no easy task. Even then, the d;ﬁereqce in market
price may understate security of investment as a value for its own sake
because of the effect of property taxes. If security has a val_ue in its own
right transcending the net dollar value of goods prpduced with the water,
the market price of high security land should be higher t'ha.n low security
land. If land is assessed for property taxes according to its market valm?”,i
the property tax burden of high security lar'xd woqld in turn increase.
By hypothesis, though, security in its own right will not add to the flow
of net income from the property and help to pay the higher property taxes.
Thus, the cost to a buyer of high security land is not only the initial
higher market price but also the future higher property tax burden.

Since part of what the buyer is willing to pay to get the more stable

at 52-53; 1. SINDEN & A. WORRELL, UNPRICED VALUES: DECISIONS WITHOUT MARKET
PRICES 433-36 (1979). . =

75. The dematfd for land is a function of all of its characteristics that are of ulility to consumers,
and in theory the annual flow of utility can be capitalized to measure the vatue of the land. J.
SINDEN & A. WORRELL, supra note 74, at 291.

76. Double counting must be avoided, of course. One cou'}ld not cou.ntll_sot:'il the ;‘Ft dollardv:Iue
of increased crop production and increased land prices that reflect a capitalization of increased crop
income. On double counting in irrigation projects, see A. GIFFORD, JR. & G. SANTONI, PUBLIC
ECONOMICS: POLITICIANS, PROPERTY AND EXCHANGE 7% (1979); E. MISHAN, supra

te 6, at 78—80. )
m'lc'l. Cf. R. SUGDEN & A. WILLIAMS, supra note 59, at 161—.6'2 {reporting that because of
such difficulties the comparative land price approach to measure amenities a_nd disamenities has been
suceessful only for extreme disamenities such as high levels of aircraft noise). i )

78. This would not be wrue if, as in Idaho, agricultural land is taxed not according to its market
value but under a capitalization of economic rent or crop rental approach. IDAHO CODE §63-

105CC (Supp. 1982).



72 NATURAL RESOURCES JOURNAL [Vol. 23

pumping level will be absorbed by higher property taxes, the initial market
price he will pay for the land is likely to understate the true value to him
of the greater security.” To illustrate, assume that security of investment
as a value in its own right is worth $400 annually to a buyer. If a four
percent capitalization rate is used, security of investment would add
$10,000 to the price of the land before taxes are considered. With a one
percent tax levy, annual property taxes would rise $100, leaving a net
benefit of $300. Applying the same capitalization rate to a net benefit of
$300, the actual increase in market price would be $7,500 rather than
$10,000.

If security of investment has a life of its own that is difficult to measure
in dollars, some other means to evaluate its importance would be useful.
As a start in this direction, one might note that the security of a water
user’s investment is a function of more than pumping level stability. For
example, irrigators are subject to considerable fluctuation in the cost of
such factors of production as fertilizer, energy and borrowed capital.
Their crop production can vary due to hail, wind, frost, insects and plant
disease. Furthermore, the selling prices of their crops fluctuate. With all
these variables, the question is whether legal regulation of pumping levels
can make much of a contribution to an irrigator’s security of investment.
On the other hand, one might ask whether such regulation nonetheless
has a useful role in combination with other governmental efforts to prevent
other variables from fluctuating too widely, e.g., crop price supports,
crop disaster aid programs, and efforts to control interest rates.

SUMMARY

The earlier article suggested the reasonable pumping level statutes
invite the construction that they contemplate a goal of economic efficiency.
That article discussed efficiency in the sense of maximizing net ground-
water values that are measured in the marketplace. The present article
has sought to explore the significance under the pumping level statutes
of social goals—distributional and otherwise. Since the purnping level
statutes tend {0 be vacuously worded, this article has focused mainly on
related appropriation doctrine laws and traditions rather than on specific
language in the pumping level statutes.

The exploration indicates that the common law priority principle started
out with a wealth distribution facet that may well have some continuing
vitality in appropriation doctrine states. Also, groundwater use preference
statutes exist in some appropriation doctrine states. In a sense, these
statutes constitute a merit good preference. Possibly some other policies
akin to merit good preferences may come into play, e.g., a preference

79. See J. SINDEN & A. WORRELL, supra note 74, at 299.
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for an agrarian lifestyle. Finally, but by no means clearly, general ap-
propriation doctrine laws and traditions may include other values that grei
not priced directly or separately in the marketplace, namely, a speclaf
justice dimension to being there first and a life of its own for security o
investment, _
ln"I‘?lslzzmimportant question, of course, is: HO\_N significant are these C!IS—
tributional or other social values under particular reasonable pumping
level statutes? As noted earlier, the Colorz}do and Idahg reason:able pump-
ing level statutes explicitly recognize tension or potential conflict between
achieving economic development and protecting the dwe_rsnon systems
of senior appropriators.® These statutes allow, if not require, an agency
or court that makes pumping level decxsmn; to 'c?n_su:lcr various nonef-
ficiency concerns that might be express or 1mphcn} in broader appropri-
ation doctrine laws and traditions. Furthermore, it seems uqllkely .that
other western legislatures intended to make economic efficiency in a
narrow marketplace sense the only goal yvhen.the vacuously wgrc_led
reasonable pumping level statutes are read in their broader appropriation
ctrine context. _
do;ter:haps the strongest case against considering social goals can be built
upon the Nevada reasonable pumping level statute, since it is more specific
than most in stating what factors should be considered. After stating that
a groundwater appropriation is subject to reasonable lowe‘l:mg of the static
water level at the point of diversion, the statute says: “In determining
such reasonable lowering of the static water level in a particular area,
the state engineer shall consider the economics of.pumpmg water for the
general type of crops growing and may also consider t_he effect of water
use on the economy of the area in general.”®' One might argue that by
stating what “shall” and ““may also” be considered, the statute precludes
consideration of anything else. . ‘

It would seem prudent, however, for the state engineer in Nevada to
consider other statutes that expressly authorize him to give certain water
uses preferred status®? and to limit the depth of domestic wells in des-
ignated groundwater areas.®® Furthermore, even if the pumping level
statute were construed to allow him to consider only t}}e factors hstec_l,
this construction would not necessarily limit th'e ingu:ry to economic
efficiency in a narrow marketplace sense. The directive to look at ‘,t}}e
economics of pumping water for the general type of crops growing™ in
the area seems intended to protect the growing of such crops, at least to

B0. See text supra at notes 17 and 18.
BI. NEV. REV. STAT. § 534.110(4) Elgg:;
. NEV. REV. STAT. §534.120(2) (1 X
g. lrjg‘/. REV. STAT. §534.120(3) (1981). NEV. REV. STAT. §534.030 (1981) states the

procedures for declaration of designated groundwater areas.
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some extent, even though that may not be the most efficient use for the
water. Although this directive could be aimed at long run efficiency by
protecting expectancies, it sounds very much like either 2 merit good
type preference for existing crops or a desire to provide security of in-
vestment for existing uses (customary uses) as an end in itself.®

The statutory authorization to consider also “the effect of water use
on the economy of the area in general” would allow the state engineer
to weigh or blend into his decision the goal of economic efficiency in
groundwater allocation. But even this language is not necessarily limited
in scope to narrow marketplace efficiency. Arguably, the authorization to
consider the “economy” of the area in general opens the door to looking
at family farm policy and wealth distribution considerations since the
character of an economy can depend on how wealth is distributed within
it.*

CONCLUSION

The earlier article opened by quoting the following statzment about
the reasonable pumping level concept from a National Water Commission
study: “No definitive guidelines exist as to what the measure of reason-
ableness is or how it will be applied.”* Although the reasonable pumping
level statutes incompletely enumerate factors that should bear on the
measure of reasonableness, the root cause of the uncertainty lies deeper.
Additional factors can be ascertained from study of appropriation doctrine
laws and traditions, albeit with varying degrees of clarity. Definitive
guidelines in the sense of rules that will yield mechanical answers, how-
ever, are impossible or at least unwise. Unless one is willing to accept
a simplistic, tunnel vision approach, the need is inevitable to weigh
potentially competing concerns about economic efficiency, wealth and
merit good distribution, and (perhaps) other social goals.

The task then is to develop procedures to achieve knowledgeable and
responsible weighing of such concerns. The essence of the problem is
captured by the following commentary upon water management under
the Alaska water code. That code allows new appropriations only for uses
that will be in the public interest, and it enumerates a number of factors

84, See the discussion of custom and security of investment as an end in itself, in text supra at
notes 64-73.

85. The pattern of wealth distribution can, of course, affect the demand for various consumer
iems, which in turn determines what is an efficient allocation of resources. See Kennedy, supra
note 10, at 422,

86. Grant, supra note 1, at 1, quoting NATIONAL WATER COMMISSION, A SUMMARY
DIGEST OF STATE WATER LAWS 56 (1973).
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bearing on the public interest.*” Despite the enumeration Frank Trelease,
the code’s principal draftsman, has commented:

Making decisions such as these will be very difficult. No law can
make them. They must be made by people. No economic formula
can solve these problems by push button techniques. . . . It is be-
lieved that the real strength of the Code lies in its procedures, which
will enable all viewpoints to be brought together and all factors
considered, so that choices will be made, not by action of an ap-
propriator or polluter, and not to further the policy of a single purpose
agency, but on an informed basis by officials responsible to the State
for “maximum use consistent with the public interest” for the “max-
mmum benefit of (all) its people.™*

Similarly, the strongest approach to the pumping level problem seems to
be to use procedures which will enable all viewpoints to be brought
together and all factors considered, so that choices will be made on an
informed basis by officials responsible to the state for the maximum benefit
of all its people.” The reasonable pumping level statutes are readily
adaptable to that approach.

87. ALASKA STAT. § 46.15.080(b) {1977): “In determining the public interest, the commissioner
shall consider (1) the benefit to the applicant resulting from the proposed appropriation; (2) the effect
of the economic activity resulting from the proposed appropriation; (3) the effect on fish and game
resources and on public recreational opportunities; (4) the effect on public health; (5) the effect of
loss of alternate uses of water that might be made within a reasonable time if not precluded or
hindered by the proposed appropriation; (6) harm to other persons resulting from the proposed
appropriation; (7) the intent and ability of the applicant to complete the appropriation; and (8) the
effect upon access to navigable or public waters.”

88. F. TRELEASE, A WATER CODE FOR ALASKA 17 (1962), excetpted in F. TRELEASE,
CASES AND MATERIALS ON WATER LAW 146, 148 (3d ed. 1979),

89. Cf. C. CORKER, supra note 2, at xviii-xix (*“The most that can be hoped is mechanisms
which permit flexible and ad hoc solutions applicable to a particular basin, designed to achieve
maximum net benefit and to avoid offending community concepts of distributive justice.™.



