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BOISE, IDAHO, MONDAY, JUNE 5, 2008, 9:30 AM.

i

2

3 MR. DREHER: Good morning. I'm Karl Dreher,

4 Director of the ldaho Department of Water Resources, and
5 Il be presiding over the hearing this moming. The

& hearing is being conducted at the main office of the idaho
7- Department of Water Resources, 322 East Front Street,

8 Boise, ldaho, on June §th, at about 9:30 a.m.

9 Some other Department staff and

representatives are present. Mr. Tim Luke, Dr. Allan

11  Wylle, and Ms. Cindy Yenter are Department staff here

12 today. Also, with me is Mr. Phil Rassier, who's the

13 principle Deputy Attorney General serving as counsel for
14 the Department; Chris Bromiey, another Deputy Attorney
16 General assigned for the Depariment; and an extern that's
16 joining us for the summer, Will Fletcher, who's sitting in

17 the back.

18 The purpose of this hearing this morning is to

19 receive evidence and testimony relative to whether |1 should
20 modify my prior Orders approving the Idaho Groundwater

21 Appropriators' 2005 substitute curtailments in response to

22 both the Blue Lakes delivery call and the Clear Springs
23 delivery call for its Snake River farm facilities. Those
24 Qrders were issued on April 29th, 2006.

25 And for the limited purpose of considering
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1  whether those Orders should be amended or revised, we hay|
2 brought both of these matters together. However, they
3 remain separate contested cases, and the record of this
4 hearing will be incorporated into both those matters.
5 The hearing is being conducted in compliance
6 with applicable provisions of Chapters 2 and 17 of
7 Title 42, Idaho Code, as well as Chapter 52, Title 67,
§ Iidaho Code, and the Department's rules and procedures.
9 Just joining us now is Mr. Clive Strong, who
10 is the Deputy Attorney General, Chief of the Natural
11 Resources Section in the Attorney General's Office.
12 With that, | would ask that the parties make
13- their appearance, beginning with Mr. Fereday.
14 MR. FEREDAY: Jeff Fereday, Mr. Director,
15 on behalf of North Snake and Magic Valley Groundwater
16 Districts; also, the idaho Groundwater Appropriators
17 here today. And with me at counsel tahle is
13 Dr. Charies Brendecke of Hydrosphere Resource
19 Consultants from Boulder, Colorado. Also, joining me is my
20 associate, Brad Sneed.
21 MR. DREHER: Okay.
22 MR. STEENSON: Dan Steenson representing
23 Blue Lakes Trout.
24 MR. SIMPSON: John Simpson representing Clear
25 Springs Foods.
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MR. DREHER: All right. And | believe that's
ail the parties in attendance. The only siipulation that
we have t0 deal with has to do with the enirance of eight
exhibits, and it's my understanding that the pariies have
stipuiated to the offering and enirance of those sight
exhibits.

With that -

MR. SIMPSON: (Inaudible response.}

MR. DREHER: Is that correct, Mr. Simpson?

MR. SIMPSON: Yes.

MR. DREHER: Okay. Mr. Fereday, is that
correct?

MR. FEREDAY: That's correct, Mr. Director.

MR. DREHER: QOkay. And Mr. Steenson?

MR. STEENSON: Right.

{Exhibit Nos. 1 through 8 were
admitted into evidence.)

MR. DREHER: Aliright. Okay. Do you have
any opening statements that you wish to make, Mr. Fereday?

MR. FEREDAY: Yes, Mr. Director, just a few
brief comments to open. The two groundwater districts,
Magic Valley and North Snake, that are involved in these
delivery calls and are subject to your Orders, have made a
number of efforts over the last number of years, at least
dating back to 2002, to attempt to curtail groundwater
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claimed credit. | provides direct benefit to Blue Lakss

and Clear Springs. it can be modsled. And it's supporied
by documentation from Water District 01, we believe, and
from Northeide Canal Company; the means of delivery of
these waters to the area. The seepage losses are important
to us. We believe that the Department should take another

Second, is reduced acres. We have reduced
many thousands of acres of groundwater pumping; sometim
outright, sometimes by means of converting those acres from
groundwater supply to surface water suppiy, sometimes with
Northside Canal Company shares, sometimes with storage
water delivered through the Northside system.

We believe that the Department's decision to
disqualify those acres that were not frrigated in 2004 with
groundwater is going too far. These entities have been
attempting and have reduced groundwater-irrigated acreage
since at least 2002.

There are reasons that many acres were not
irrigated in 2004 with groundwater. Some of those reasons
are that they were being irrigated perhaps with Northside
shares, or were otherwise out of production. Similarly,
acres that were under a groundwater right that were
irrigated oniy with surface water in 2005, but not, for
some reason, listed in a formai conversion project.
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pumping in their respective areas to allow the Model to
demonstrate greater spring flows for the benefit of
Clear Springs, Blue Lakes, and others.

And throughout those efforts, as 1 hope will
be demonstrated today, there have been many points of
contact with the Department of Water Resources. And we
want to make it clear that we greatly appreciate what the
Department has done in trying to understand, along with us,
what these curtailments and conversions and other efforts
are doing with regard to the Model.

In particular, Cindy Yenter has been working
hard on this. And we're all learning. And we're putting
together a program that we hope will be a long-term program
and that can avoid litigation, provide the right kinds of
mitigation where and when it's needed, and allow people, to
the greatest degree possible, to maintain their economic
livelihoods.

Today, however, we feel that we must point out
that the Director's Orders have not provided credit to the
degree they should have for these efforts in 2005. For one
thing, and perhaps as a central item, the question of
seepage from deliveries or conversions and for other
efforts that these entitics have carried out has not been
credited to them. It's a big number.

Seepage makes up about a quarter of our total
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Of course, we'll be speaking a lot of
conversions. Conversions are where a formerly groundwatet-
irrigated parcel is converted temporarily or permanently to
irrigation with surface water. We think that there are
areas where the Department should take a second icok, and
we're willing to work with the Department to make sure that
all the data necessary is put on the table with regard to
whether those areas were In a conversion project.

And 1 guess it's the small stuff -- pivot '
corners, endguns, smail acreages. We did receive some
credit for pivot corners, yes. We believe that there's
more. Endguns; we believe that disallowing most of the
endgun shutoffs was not appropriate. And small acreages;
all of these acreages are dry and are not receiving water,
are not causing consumptive use, and we think should be
credited.

And finally, back to the point about this
being a work in progress. This is a work in progress. We
are attempting, and have been working with Cindy and
others, to put together methods and systems for properly
tracking conversions and curtailments, and we recognize
that improvements need to be made there.

We will have a couple of our
speak to what they have been doing there. And we also hope
to be able to continue the dialogue with the Department in
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the future on this. 9
So with that, Mr. Director, I'if cali my first 2
witness, unless Mr. Steenson or Mr. Simpson would fike to 3
make a comment. 4
MR. DREHER: Mr. Stecnson. 5
MR. STEENSON: Justa few remarks, 8
Mr. Director, | appreciate your ciarification of the scope 7
of this hearing, both prior to going on the record and 8
after, that it is jimited to the reconsideration of the 9
Aprif 29th Order. Biue Lakes and all the parties, as you 10
know, have objected to the mitigation plan and, more 11
fundamental, the mitigation -- prescription for the 12
mitigation plan that's been provided, on what fundamental | 13
grounds in the petition requesting hearing last year and in | 14
a subsequent filing in response to the plaintiff, 15
And as we said in our objection to the 16
requested stay, we reserve those issues. And 1 understand {17
from your QOrder that at some time in the future a hearing 18
on those matters will be scheduled. 19
| would mention, as well, that, as we all 20
know, Judge Wood has issued an Order in the Kootenai Count{
case on Friday. That Order is very long and merits a fair 22
amount of study, [ think. And [ believe that it needs to 23

24
25

be considered in your further scheduling and moving forwarg
with this matter. How it will affect this matter, we won't
Page 13

ACCURATE COURT REPORTING, INC.
FAX (208) 938-1843

{208) 938-0213

the Department in the interim. | do agree thatit's a

lengthy opinion that deserves our attention {o see how that
affects not only what we're doing here foday but aiso
future hearings.

t would also state it's my understanding
that -- based upon your statements regarding the limited
scope of this hearing, that this hearing does not address
what constitutes the appropriate mitigation for subsequent
years and the accounting for such credit.

Clear Springs also believes there needs fo
be -- and demands that there be some confirmation regarding
not only the actions taken, but also whether the mitigation
is actually occurring to the benefit of those parties that
have been determined to be injured. And that's critical,
in our view, regarding the approval of mitigation plans and
the subsequent review of mitigation plans.

We're aiso concerned, based upon previous
statements through informal meetings and in documents,
regarding the extensive time required to review mitigation
plans; that is, the burden on the Department and the burden
on the Water District empioyees — in this case
Water District 130 employees -- about the time it takes to
review those plans, as to whether or not that shouid be a
Water District éxpenditure or an expenditure that should
be levied, if you will, against the party proposing
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all know until we study it further. 1

With regard to the points that Mr. Fereday 2
made, 1 only have one comment. With regard to giving 3
credit fo or not giving credit to the nonuse of water 4
rights that were associated -- the usage or nonuseage of 5
water rights on lands that weren’t irrigated in 2004, it's 6
my understanding that the plan that was submitted by the 7
groundwater district last year was premised on the fact 8
that the acres that were not going to be irrigated in 2005 L}
had fo be irrigated in 2004, and you approved the plan on 10

that basis; that the idling of acres is premised on the 11
fact that those acres had to be irrigated the prior year. 12
So I'm a bit confused at this point by what 13
solinds like an argument that acres that weren't irrigated 14
in 2004 should now be taken into consideration, and I'm 18
interested to see how that shakes out. 16
And with that, Mr. Director, you can move 17
forward with the hearing. 18
MR. DREHER: Okay. Mr. Simpson. 19
MR. SIMPSON: Thank you, Mr. Director. 20
| would agree with the comments made by 21
Mr. Steenson regarding the scope of this hearing and ! 22
appreciate your clarification on {hat. 23
We would also echo his stafements regarding 24

Judeae Wood's Order and its effact on further proceedings by: 25
Page 14
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mitigation.

We also believe that the Department has made,
in our view, a very suhstantial effort to document their
analysis. There needs to be extensive documentation on
what is being proposed, the actions taken, and | would
commend the Department for their efforts to hegin that
documentation process; the efforts of Ms. Yenter and
others, and Mr. Luke, in reviewing the pian and determining
what documentation is required. We are in support of this.
We look forward to that decumentation to form a basis for
what people review in the future.

With that, that's all | have at this point,

Mr. Director. Thank you.

MR. DREHER: Okay. Thank you.

MR. STEENSON: Mr. Director, may | make one
further --

MR. DREHER: Certainly.

MR. STEENSON: { assume that you -- in taking
notice of information in the Department files, you will
take notice of the shortage that Blue Lakes continues to
experience as you consider the matters before you here
today.

Cindy Fis fieTe today, and | Kinow she's
well aware of the flows. Butlwant to make sure it's part
of the record that Blie Ezakes continues to be well shorfed
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of delivery of iis (inaudible} water.

MRk, DREHER: Okay. Thank you. Before we
proceed with IGWA's case, | probably should say something
abouti Judge Wood's Order. Not that it matiers one way or
another, but | got up at 4:00 yesterday morning and spent
the next three and a half hours reading Judge Wood's
decision thioiigh to the end.

However, my intent is to continue until told
otherwise - or instructed otherwise by the Court. A
Judgment has not been entered. Even though Judge Wood h
issued his decision there has been no Judgment. And so we
will continue in this matter and all other indirectly
related matters involving the Surface Water Coalition and
other delivery calls that were made in 2005,

With that, Mr. Fereday.

MR. FEREDAY: We would call Cindy Yenter.

MR. DREHER: Ms. Yenter.

Ms. Yenter, would you stand and raise your
right hand, please.

CINDY YENTER,
having been duly affirmed under cath, testified
as follows:

MR. DREHER: Thank you. You may be seated,
Page 17
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A, Yes.

€. And with regard to the two most recent Orders,
the April 28th Orders issued in both the Blue Lakes and
Ciear Springs matter, did you have input to any of the
numbers that went into those Crders?

A.  Give me a moment to make sure that I'm ~ I'm
referring to the same Order. There have been a number of
them. Those were the Orders approving the mitigation
pians; is that correct?

Q. That's correct. Ms. Yenter, the April 29th
Order on Clear Springs and the April 3th Order on
Biue Lakes, | think, are both a part of the record as the
Director has noted. And if you don't have copies, | would
be happy to show them to you.

A. No, tdo. |justwanted to make sure that |
am speaking of the same Orders that you are.

I did certain analysis for these Orders, um,
with regard to confirmation of number of acres, uh,
proposed on the mitigation plan for 2005; certain
verifications of those acres and their eligibility.

Q. Okay. And|take it you're familiar with the
efforts by the North Snake Groundwater District, who I'll
sometimes refer o as "North Snake,” and the Magic Vallgy
Groundwater District, who I'll sometimes refer to them a%
"Magic Valley.”
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Please state your full name and address for
the record.

MS. YENTER: You want my office address or
my home?

MR. DREHER: Your office address wouid be
fine.

MS. YENTER: My name is Cindy Yenter. My
business address is 1341 Fillmore Street in Twin Falls,
Idaho.

DIRECT EXAMINATION
BY MR. FEREDAY:

Q. Ms. Yenter, you are currently employed by the
Department of Water Resources as the watermaster for
Water District 130; isn't that right?

A. That's correct.

Q. How long have you been watermaster?

A. This will be, uh, the fourth year.

Q. Your duties include measuring and recerding
measurements of water in ditches and canals and even welis
from time to time; is that right?

A. That's correct.

Q. You're familiar, | presume, with the
Biue Lakes and Clear Springs defivery calis that are
the subject matter of this matter?
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Is that okay with you?

A. That's fine.

Q. 1|assume you're familiar with North Snake and
Magic Valley's efforts to provide reach gain benefits to
the spring complexes serving Blue Lakes and Clear Springs
in response to these delivery calls in 20057

A, Yes.

Q. And doesn't this involve some voluntary
curtailment that is actually shutting off a groundwater-
irrigated acre and also invalve some conversions which
involve obtaining primarily storage to provide to those
groundwater-curtailed acres?

A, Yes

Q. It was your responsibility, wasn'tit, as
watermaster to review these offered curtailments to confirm
whather they actually were coourring?

A. Caorrect.

Q. What about the Sandy Pipeline and its
associated delivery pond, are you famifiar with that
project?

A. I am familiar with it.

Q. And that's a program, isn't it, where the
groundwater districts provide some storage water to a pond
complex that then serves a pipeline that delivers water
down to the Biilingsly Creek area?
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1 A. That is my understanding. | don't administer
2 that project.
3 Q. I'dlike you to refer {0 Exhibits 1 and 2,
4 Nis. Yenter.
5 Those are respeciively the Decermnber 2005, and
6 & January 2008, memo sach authored by you; is that correct?
7 A. Correct.
8 Q. And those bear on this matter, don’t they?
8 A, Yes.
10 Q. Okay. We probably will be referring to those
11 iater.
12 For now, 1 would like you to refer to
13 Exhibit 3, which is a spreadsheet of the Northside Cana!
14 Company's storage deliveries in 2005.
15 Do you recognize this?
16 A Yes.
17 Q. These numbers come from the Northside Canal
18 Company; do they not?
19 A.  That was my understanding. | received them
20 from Northside.
21 Q. Okay. Do you have any reason to dispute these
22 numbers?
23 A.  Um, nct — no, not really.
24 Q. And this is the information to which you refer
25 in your January 13th memo; is it not? That would be
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Company; isn'{ that correct?

A, That's what is represented on this
spreadsheet.

Q. This means, then, according to Northside Canal
Company, as reflected in this spreadsheet, that some
9400 -- 'l call it -- acre-feet were diverted into the
Canai's system, but not used on the conversion acres and
not put into the Sandy Pipeline Project; isn't that right?

A, Well, again, | -- | den't know. 1didn't come
up with this number.  was just returned o us.

Q. Okay. Do you know how much water was
accounted into the conversion projects?

A. Into the conversion projects, yes. | went --
| created a spreadsheet, pulled the numbers out of this
table that could be accounted into each individual
conversion project. And that was, uh -- that was reported,

{ believe, as a part of the conversion memo. And | cannot
remember that number off the top of my head, but | could
look ir this memo and find it if you'd like.

Q. ?dappreciate that. And which exhibit are
you referring to, now?

A. 1believe I'm in Exhibit -

Q 27

A -2 Itappears that | came up with - toial
deliveries of rental water to conversion project field
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Exhibit 2, | think, on Page 2 of that memo. You might want
to refer to that.

A. In the last paragraph? Yes, that’s what I'm
referring to.

Q. Yes. Okay. And these numbers, that is the
key numbers, { think, that I'm referring to here are near
the end of this spreadsheet, the 40,925.85 acre-fest
delivered -- or actually not defivered but noted there in
the last column.

A.  Uh-huh.

Q. s thata“yes"?

A.  Please repeat your question.

Q. The question is whether the 40,925 acre-foot
number, which | understand fo be the amount diverted into
the Northside Canal for these groundwater district
programs, is essentially the same number that has been useq
in the Director's Orders?

A, Uh, that I'm not sure about. idid not
work - [ worked with only portions of these numbers on
this spreadsheet.

Q. Okay. I'd like you to refer to the number
right above that in the right cofumn; the 9,444 acre-foot
number.

A.  Uh-huh.

Q. Thisis accounted as a loss by Northside Canal
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headgzates was reported to be about 20,400 acre-feat.

Q. Okay. The additional water that was diverted
into the Northside Canal was going to the Sandy Pipeline
Project; isn't that correct?

A, I'mreally not sure where it was going. |
don't administer it.

Q. Okay. The amount that you accounted, though,
to serve the conversions did not include that 94060
acre-feet, did it?

A, No. Fwas only counting what Northside
reported as being delivered to the field headgates.

Q. Would you agree, Ms. Yenter, as watermaster,
that carriage or seepage losses in a canal system can be,
and typically are, calculated as a percentage of the total
amount diverted into the canal?

A.  Typically, that is how they are calculated.

They can be calcuated another way. Typicaily, that is how
they are calculated.

Q. Are you aware that the calculation that
Nerthside uses is a percentage of amounts delivered?

A. Yes, | am aware of that.

Q. And based on Exhibit 3, do you recognize that
Northside Canai Company uses a 30 percent delivery charge
reduction?

A. | have been ield that this is the surcharge

w0 ~1 S AW
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that they are charging Northside,

. 5o the effect of that is that -- ses if you
agree with me. The effect of that is if a person wanis a
delivery of a hundred acre-feet at a certain point in the
canal system there must be 130 acre-fest diverted at Milner
into the canal to make that defivery.

is that an acturaie description of h
works?

A.  Itwould be close. But, there again, it's not
something that I'm -- you know, that 'm delivering on a
day-to-day basis. But yes, that would be close. That
would actually be, uh, more a percent of amount diverted
rather than amount deliversd.

Q. Ms. Yenter, would you agree that once a canal
system has been charged any acre-foot of water diverted,
whether it's natural flow or storage, experiences
essentially the same carriage loss as any other acre-foot,
that there's no way to distinguish between the two?

A.  Could you repeat that, please?

Q. Once a canal system has been charged and the
canal is up and running, would you agree that carriage
losses are experienced across the board by the commingled
waters in that canal system; that some acre-feet or some
diversions don't -- experience a different carriage ioss
than others?
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canal? Have you ever seen them measured or described?
A, Ofcourse fam.
G. Would you say that a 30 percentioss ina

canal sysiem on the Eastern Snake Plaln is within the range

of plausibility?

A Yes.

Q. Would you say that it's a reascnable amount of
ioss?

A, ldon'tknow if | can answer that. §--it

appears to be reasonable, but it would depend on the system
we're taiking about.

Q. Have you seen losses that are higher than
30 percent?

A.  Noton the ESPA.

Q. Are you aware of any information suggesting
that this 9400 acre-feet of calculated losses that we have
been discussing here was used or consumed on any croplan
or in any other manner?

A. The only information ['ve seen is what |
received from the ESPA.

Q. Soltake it the answer is "no"?

A. The answer to that would be "l have seen no
evidence."

Q. Okay. Have you seen any evidence that it
might have been spilied back to the river?
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A, ldon'tknow that | can say that, because |
think it depends on the system that you're talking about.
And | don't know the Nerthside system, for instance, that
well to really answer that question.

Q. Would you know whether the canal system itself

discriminates between storage diversions and natural flow

diversions? Is it different water? It's not, is it?
You mean the physical canal?

That's right.

You're referring to the physical canal?
That's right.

Well, of course. The physical canal, no,
woutd not know the difference.

Q. And the water in the canal is commingled, is
it not, regardless of whose account it might have been
diverted for?

A.  Thatis my understanding.

Q. With regard to the 30 percent surcharge or
carriage loss charge, is it your understanding that that,
in effect, represents the calculation of 30 percent

R >rRpP

conveyance [oss in the canal? Is that another way of
saying it?
A, idontknow. Again, I'm not administering

that loss so | really can' answer to it.
Q. Are you familiar with carriage losses ina
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A. l've seen no evidence, but | don't -- it's not
something that | check for.

Q. You don’t measure spitls?

A, l'am not involved in the administration of
Northside Canat Company.

Q. Because that's in another water district,
isn't it?

A. Correct.

Q. Are you aware of any information suggesting
that this 9400 acre-feet did not seep into the aquifer?

A. | am just simply not aware of any information
regarding the 9400 acre-feet.

Q. Now, in its Orders the Department did not give
the groundwater districts a recharge credit for this 9400
acre-feet, did it?

A.  That's correct.

Q. Did you advise the Department that no credit
should be given?

A.  No. 1did not make that decision.

Q. Would you agree that 9400 acre-feet is a
significant amount of water in the context of the
groundwater districts' mitigation efforts?

A Yes, it is a significant amount.

Q. With regard to the voluntary curtailments,
sometimes called “reduction acres,” | would like to ask you
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a few guestions.
With regard to Exhibit 1, you hote that it
contains preliminary conclusions. Do you note thai?

A. | know that it is simply called "conclusions.”

Q. Did you consider these conciusions to be
final, or were they subject to any further analysis?

A. These conclusions just represented the
determination of my analysis which were passed -- passed on
to the Director for a decision.

Q. Atthe bottom of the first paragraph of
Exhibit £ is a sentence that says that this is a summary of
work completed, et cetera, and preliminary conclusions.

Now, | just want to make sure that this is not
a preliminary document.

A.  Uh, you know, | see the, uh - | see the
disconnect here, That is probably a word that should have
been removed from the memo, because | did not, in fact,
make any preliminary conclusions.

Q. You wrote this memo, though, right?

A, idid. Fdid. And that -- that word in that
first paragraph probably should have been removed.

Q. So these are your final conclusions?

A.  This is my final analysis.

Q. isit correctto say that additional
information could change that analysis?
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before you visited them?

A. A series of in-office analysis which included
comparison o aeral images, comparison to water rights,
um, comparison {o past set-aside databases, um, comparison
to canal company share — you know, share location shape
files, um, just comparison {o all data that we had
available in our office to see if they met the criteria set
forth in the, uh — in the Order of iast year.

Q. An acre was deemed ineligible for voluntary
curtailment credit unless it was shown to have been
groundwater irrigated in 2004, or shown to be in a
mitigation pian in that year; isn't that correct?

A, Correct. it was showntobe . ..

Q. In a mitigation plan or to have been irrigated
with groundwater in 20047

A, Yes. Ctherwise, it would have been
ineligible,

Q. What was the rationale for the Department's
decision not to give curfailment credit to the groundwater
users for those acres unless they had been irrigated with
groundwater or in a mitigation plan in 20047

A, Well, again, | didn't write that decision.

That decision came from the Director's Order. But it is my
understanding that we were locking for a, uh -- an actual
reduction of use -- of groundwater use.
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A, Possibly, yes.

Q. Have you done any further investigation of
these matters since you wrote this memo, Exhibit 17

A, Twould have to say no.

Q. Now, there were about 21,000 acres of
voluntary curtaiiments or reductions that were submitted by
the groundwater districts. Do you recall that?

A Yes.

Q. And only about one-third or some -- 1 think it
was 6885 acres or so were recognized in the Director's
Order. Do you recall that?

A.  Correct.

Q. Sowe're taiking about perhaps one-third -
around one-third of what was submitted was found gualified.

Did you personally inspect each of these
21,600 some odd acres?

A, Idid not personally inspect each acre. Uh,
myseif and up {0 a half a2 dozen — well, actually, it was
more like three or four of us. Myself and three or four
other staff inspected probably 95 percent of acres which we
initially determined {c be eligible.

Q. Did you say 95 percent?

A.  Ofthe eli- -- of what we defermined to be
aligible. We did field verify the eligibility,

Q. How did you determine them to be eligible

ol
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1 Q. Now, is it true that you did not look at
2 groundwater irrigation in 2003, 2002, or 2001, in making
3 this analysis?
4 A, For the most part, yes. Weli, we did not lock
5 in the initial -- when we made the initial efigibility cut,
6 no, we did not go back tc 2003 in making the analysis.
7 @. Okay. | note that on Attachment A to
8§ Exhibit 1 we've got some eligibility code descriptions.
9 And No. 5, which accounted for some 5200 acres of
10 disqualification, notes "not irrigated in 2004, not
11 irrigated in 2005, not eligible.”
12 Did you write that?
13 A, Yes.
14 Q. Now, "not irrigated in 2005," it was not
16 supposed to not be irrigated in 2005, correct?
16 A, That's correct,
17 Q. So again, this is really just that it was not
18 groundwater irrigated in 2004, And therefore, even though
19 it's dried up now, it cannot be eligible. is that how that
20 works?
21 A, Correct. That was an eligibifity description;
22 inthis case, a noneligibility description.
23 . Do you know who directed that it be the policy
24 of the Department that the land must have been irrigated in
25 2004 with groundwater to be eligible for curtailment
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1 credit? 1 eall; sn't that right?

2 A, Who directed 7 2 A, That's correct.

3 . Yes. Where did that policy come from? 2 . When you curtail 2 groundwater well, the same

4 A. 1don't know where the policy came from, The 4 iz not true; is that correct, in general?

§ Director included that criteria in his Order. 5 A, "Ingeneral”

5 Q. Do you know wiether the acres that the 8 Q. And it could take months or even years before

7 groundwater disiricts dried up, in any year going hack 7 the cyurtailed amount could show up, if you will, to helpja

38 hefore 2004, benefit the reach gains in the 8 senior somewhere else, in the groundwater context; isn't

¢ Doavil's Washbowl reach, or is that something beyond 9 that correct?

16 your understanding? 10 A. Correct. There is — it is expected that

11 A, Well, it's something that | don't perform the 11 there is a lag time -- an unknown lag time in the aguifer.

12 analysis on. 12 Q. I'd like you to refer to Exhibit 4.

13 Q. lsn'tit true that those groundwater rights 13 Il represent to you that this is information

14 which were not pumped in 2004, and, therefore, their nonuse| 14 provided by the North Snake Groundwater District for the

15 in 2005 was not counted, still could be irrigated or pumped | 15 years 2002, 2003, and 2004.

16 now or in future years? 16 Do you recognize any of the information on

17 A. Under ceriain conditions, yes. 17 this?

18 Q. And those conditicns would include not being 18 A. Yes, I do.

19 under a curtailment Order, for example? 19 Q. Okay. De you recognize that this is a list of

20 A. For example. Not being forfeited, for 20 conversions that this district carried out in those three

21 example. 21 years?

22 Q. Do you know of any forfeitures amongst any of 22 A. Yes.

23 the groundwater acres that were submitted for voluntary 23 Q. [Isn't it possible that some lands irrigated

24 curtaifment? "124 with surface water in this "02 to '04 period could have

25 A, lwasn' looking for forfeitures. 1 didn't 25 been receiving the surface water under the North Snake
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1 identify any. 1 Conversion Program in that period? Is that possible?

2 Q. Okay. And groundwater rights have not been 2 A, That's possible. Yes, it's possible.

1 forfeited, have they, just because they haven'{ been pumped | 3 Q. Did you evaluate this possibility in deciding

4 fora couple of years? That alone won't cause them to be 4 to disqualify a particular acre from the Curtailment

5 forfeited, correct? § Program, because it was only being irrigated with surface

6 A. Correct. 6 waterin 2004, not groundwater?

7 Q. Now, if it were the objective to increase 7 A, Uh, clarify exactly what you're asking me

8 reach gains in the spring complex of serving Blue Lakes and| 8 there, please.

9 Clear Springs, if that were the objective, wouldn't it be 9 Q. Did you evailuate the possibility whether a l‘
10  important that a groundwater right be turned off and kept 10 particular acre that you were disqualifying was because
11 offfor a number of years? Wouldn't that be better than 11 was not irrigated with groundwater in 20047
12  just a one-year turnoff? 12 A.  And you're speaking of a reduction acre rather
13 A, Wel, again, you're getting into an area 13 than a conversion acre?

14 thaf's reaily not my expertise, [ mean, [ have certain 14 Q. Correct. A reduction acre --

15 intuitive feelings about this, but that's not my area of 15 A Okay,

16 expertise. You've asked the wrong person. 16 Q. --actually was in a conversion project that,

17 Q. 5o that's an "l don't know"? 17 arguably, hadn't been listed -- potentially had not been

18 A, "That's an | den't know." 18 listed by the groundwater user. Did you evaluate that;

19 Q. Okay. Now, with regard to administering water 19  whether there was any disconnect?

20 rights and the effect of that administration on the senior 20 A Unh,  did evaluate the connection between

21 who needs the water, let's take a hypothetical here. If 21 reduction acres and conversion projects. There were a few

22 you were to curtail on a surface stream a junior's 22 reduction acres that | disgualified because they were part

23 headgate, you would expect, would you not, that the water 123 of an active conversion project. Or it was my

24  that he was foregoing would immediately or nearly 24 understanding that they -- well, they were — they were to

25 immediztely be available to a downstream senjor making the[ 25 be pumped from the same well that was part of an active
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% conversion project and, uh, there was that 'overiap.
2 | didn't evaluate the fact that there might
3 have been an uniisted conversion project if that's - if
4 I've answered your question - if i've understood your
3 question?
§ Q. Yes, that's right. You say you disquaiified
7 an acre because it was part of an active conversion
8 project. The point there is you would not want to count it
9 twice?
10 A.  Exactly.
1 Q. Incategory 6 --
12 A, You're back en reduction -
13 Q. --back on the Exhibit 1; that is, eligibility
14 Code 6.
15 A, Uh-huh.
16 Q. It states that it's irrigated in 2005 with
17 surface water, not part of a conversion project, not
18 eligibie. And this indicates, does it not, that there were
19 some 3400 acres of submitted lands that were not given an
20 mitigation credit, because even though it was irrigated
21 with surface water in "05, the lands were not formally part
22 of any conversion project?
23 Is that an accurate description of that
24 disqualification code?
25 A, Ummm, partly. Um, that was just referring to
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accurate way of saying this?

A, Um, yes, Yes. Because that is -- that was ~
another part of that was that they were not part of the
conversion project so, therefore, we couid not give them
credit for that, Bui, yes, that would be as accurate as
you could probably get it.

Q. Soin that case, then, is if accurate to say
that an individual landowner might forego groundwater
pumping and, instead, use her Northside shares, for
example, on her property? And that would, would it not,
reduce groundwater pumping from the aguifer?

A, Thatis correct. It would.

Q. But you decided not to give it creditas a
conversion because it was not listed as part of the
conversion program?

A.  No. The reascn we didn't give it credit is
because in most of those cases there simply was not enough
background data to determine a reduction in groundwater
use.

Q. s it possible that there could be more
information gathered up on those situations, or do you feel
like you have completely exhausted all the available data
on those questions?

A, Oh, no. We could get to the point where that
couid actually be done, where there are just some data gaps

Page 39
ACCURATE COURT REPORTING, INC.
{208) 938-0213 FAX (208) 938-1843

W0~ B B W R =

e ™ N R W W N ¥
N o;Ea WN=aO

y19
20
2%
22
23
24
25

those lands which we disqualified, because there was a
suppiementai source of water which was going te be
continued to be used even though groundwater use was parily
or entirely eliminated.

Q. When you say "a supplemental source,” do you
mean a supplemental groundwater source?

A, No. Inthis -- in this case -- and | believe
this question has come up previously, and my answer now is
the same as it was then. In all these documents | use the
term "supplemental” not referring to the primacy in any
particular right, but just in cases where there are two
sources of water that may be used to irrigate the same
fand.
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So in this case the surface water being a, uh,
additional source of water that could be used to irrigate
groundwater acres. They may have reduced their groundwater
use, but they continue to irrigate all the acres with their
other water source and, uh, weren't given credit for a
conversion project se the acres were not eligible. We
basically decided not to extend credit to multi-source
acres unless the acres were dried up.

Q. s this to say, then, Ms. Yenter, that these
lands were not listed in a conversion project, and even
though they were irrigated with surface water and not with
groundwater th therefore, ineligible? s that an
Page 38
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that are being closed, that -- actually, they are being
closed, but -- as we get more data that is likely possibie,

Q. Have the groundwater districts, or, in this
case, North Snake Groundwater District, been forthcoming in
providing data when asked?

A. Oh, yes.

Q. What would the groundwater districts have to
do to qualify these -- what I'll cali -- "do-it-yourself
conversion lands" for credit?

A, We need a geod baseline of groundwater use
data. And, uh, you know, we're just - we're missing
enough measurements on some of these particular diversions
that - that we just can't establish a baseline. And so
even though we have a current -- a good, current
measurement we don't have anything to compare it to. So
the more years we get good, solid data, uh, the better
position we will be in to document -- document
reduction -- actually document.

Q. And | take it you're willing to work with
North Snake to evaluate that data should they provide it?

A.  Oh, yeah

Q. In 2005, you recali, I'm sure, the unusually
wel spring, don't you?

A Yes.

Q. And you'ra aware that hacause of this
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available moisture that some crops actually emerged and
were maturing into June without any irrigation; isn't that
right?

A. Correct.

Q. And some crops may even have produced a fult
crop without any irrigation that year; isn't that correct?

A, liwas posgible.

Q. Could you desctibe how, in making your field
inspections, you determined whether a crop had receiveq
irrigation water in those months in 20057

A. That one did pose us a bit of 8 - a bitofa
quandary at times. We did have both an early and a late
photograph in '05, so we were able to pick up things like
early frost. And, um, then it was sometimes just a matter
of field investigation to sae the type of crop that had
been grown and if there was any evidence in the irrigation
system. Every -- it was -- a lot of times it was a
case-by-case issue. We were cognizant of that, though.

Q. Where it was not clear what did you tend to
do?

A.  Where it was not clear we tended fo -- quite
honestly, we went with our gut. You know, it was somewhat
subjective. And in some cases we would, uh, just give them
the benefit of the doubt. | - it really didn't involve
ail that many acres. | don't have a number for you,
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A 1 didn't actually ever disqualify any
conversions. There were a number that weren't developed.

& Okay.

A, There was four or five thal weren't developed,
but | — | didr't actually disqualify out of hand any
CONVersions.

G. Some you disqualified in part, did you nof,
because of your conclusion that there was a supplementai
well providing groundwater to the property?

A. Weil, I'm confused. No. No. Because we
wouldn't have — we wouldn't have disqualified a conversion
project. We would have - we would have -- no. We
wouldn't have disqualified a conversion project just
because there was a supplemental well. | think that was
kind of the point.

Q. Letme rephrase that. You extended less than
full credit to some conversion projects because of the
existence of a supplemental well operating on the property
isn't that correct?

A. In the final analysis, yes.

Q. Did you avaluate the licenses or decrees of
each of those supplemental well situations to determine
whether those wells were, in fact, pumping a supplemental
groundwater right?

A.  We did not evaluate as to primacy. We only
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though. It strikes me that that didn't involve more
than -- well, | don't know, 10 percent or 8 percent. Maybe
not even that many. Like | said, 1 just don't have a good
feel for that,

Q. [I'dlike to ask you some questions now ahout

Refer to your memo, which is Exhibit 2, the January 13,
2006 memo, please.

Now, you prepared this as a result of your
field inspections and other work; did you not?

A. Correct.

Q. Now, | asked you earlier about visiting each
of the conversion parcels, and you, | think, indicated
that -- or maybe this was the reduction parcels.

Let me just ask you: Did you visit each of
the conversion parcels?

A. ldid or an associate did.

Q. Soitwasn'ta 95 percent, it was a hundred
percent?

A, Yes. This was a 100 percent reduction.

Q. Now, you determined that a number of the
proposed conversions were ineligible. You disqualified
them, correct?

A, The conversions or reductions?

Q. The conversions.
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the conversion project in North Snake Groundwater District,

24

1 evaluated as io - weil, no, wait. Let me back up., By
2 “supplemental," were you referring to the existence of
3 canal shares? That's really all we invesiigated was the
4 existence of both the groundwater right and - and the
5 existence of canal shares on any given parcel.
6 Q. 8o, in your view, a well is deemed
7 supplemental for purposes of the conversion process if
8 there are canal shares on that same land; is that accurate?
9 A, Well, it's a term we use rather loosely.
10 Somefimes it's - you know, sometimes it can have different
11 meanings.
12 Q. You're aware, aren't you, that licenses and
13 decrees for groundwater wells will contain actual
14 supplemental language? Are you aware of that?
18 A, tam. And that's why | say we use that term
16 somewhat loosely, because in -- in some cases that's not
17 necessarily a decfaration of privacy of the right.
18  You know, we - again, in the context of this exercise |
19 confuse the word "supplement" that you refer to anytime
20 there's more than one source of water on any given
21 irrigated acreage.
22 Q. Are you aware, though, that many groundwater
23 users who have a primary groundwater right will use the
groundwater right and not use their shares?
25 A, Yes. |am aware that that occurs.
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. Sometimes they may lease their shares fo
others; isn't that right?

A, That's correct.

Q. Or sometimes they may not do anything with
them and just use the groundwater; isn't that correct?

A That's correct.

Q. And if they have a groundwater right that has
no suppiemental notation on it, they're entitled to treat
that as a primary groundwater right; isn't that correct?

A, That's correct.

Q. They would be entitled to transfer that
groundwater right to someone else who could then operate it
as a primary right. Wouldn't that be correct?

A, l've seen it go both ways in the transfer
process.

Q. Sometimes denied, sometimes allowed, you mean?

A.  Sometimes a different - yeah. Yeah -- yes.

Q. In this instance, though, you simply assumed
that the well was going to be treated, and suggested that
it be freated as suppiemental if there were shares on the
property, correct?

A, | don't know that | ever actually made a
determination of -- of actual privacy of the well. | was
only concerned whether or not there was an existence of
cznal shares on the conversion of the parcel.
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ther, § believe - the difficulty in soms cases of getling
accurate measurements of groundwater wells, Do you recall
that?

A, Oh, yes.

Q. Sowhere you were unable to get an accuraie
measurement you applied the 30 percent figure; is that
accurate?

A.  No, not for conversions. For conversions -
one of the criteria for conversions is that we could
measure the groundwater. Thatwas an absoiute criteria.

So, uh, if the groundwater was not able to be measured in
2005, the operator was required to install - install some
kind of a device in order that we could measure or estimate
the groundwater use in 2005.

Q. Inyour.January 13th memo -- again, that's
Exhibit 2, you say that you determined these supplemental
acres by -- or supplemental well irrigated acres, | take
it, by evaluating an Arc View NSCC layer showing locations
of surface water deliveries to active shareholders.

Have you got a copy of this Arc View layer?

A. We have one in the Department.

Q. And that's a map, isn'{ it?

A, It's a spatial, digital Arc View of coverage,
yes,; essentially, a map.

Q. Has this been provided to the groundwater
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Q. lunderstand. But when you found that
circumstance you applied the "partial disqualification,”
Il call it, for that conversion project; isn't that
right?

A, No, not exactly. | --|didn't - tikel
said, | didn't disquaiify any conversion project. At the
end of the year, when we received the - the data, and if
the weil had been pumped, we subtracted that from the
surface water credit at that conversion project. That was
per the QOrder.

Q. The subtraction -- 1 guess I'm calling that a
"partial disqualification."

A, Okay.

Q. Is that okay with you?

A. Uh, if you wish.

Q. The subtraction or partial disqualification
was assumed to be 30 percent in each case cor only in some
cases?

A, No. On conversions it was -- uh, we tried to
make that an actual. We looked at it -- we - we tried to
determing, as nearly as possible, the, uh -- the actual
groundwater use at that point of diversion, if for 2005,
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diversion of water from the particular weil.
Q. You noted sisewhere in your memes - both of
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1 district?
2 A. | don't know that -- | don't know if it has or
3 not. It -- it certainly couid be.
4 Q. You note that this Arc¢ View layer was current
5 only as of the 2003 irrigation season, correct?
6 A.  That was my understanding when | was using it.
7 Q. What does the Arc View layer show?
8 A. It shows where shares of Northside Canal
9 Company are presently, um, assigned or appurtenant.
10 Q. Does it show actual acres, or does it show a
11 more general description on the Arc View layer?
12 A.  It's just a general description.
13 Q. A general description of 40-acre fracts?
14 A, Yes.
15 Q. Sothere's no way to tell from the Arc View,
16 is there, how many shares are within that 40-acre trac
17 A. No.
18 Q. And certainly not the number of shares on an
18 given parcel?
20 A, No.o.
21 Q. And there's no way of telling whether the
22 shares were leased or rented to that parcel, or whethe
23 they were owned by that iandowner?
24 A.  No. it didn't show any of that status; at
25 least not the information | was lacking at.
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1 Q. The Arc View layer also does not display what
2 was happening in 2002, 2004, or 2005, does it?
3 A, No. it was ~ it was a point in time
4 reference.
& Q. And that's 20037
& A. | believe so.
7 . Do you remember what time of year in 20027
8 A. | don't remember.
9 Q. You don't know?
10 A. it was something the Department had asked
11 Northside Canai Company for and it was identified by
12 Department staff.
13 Q. And it does not tell us whether a particular
14 parcel was irrigated by groundwater in 2004, does it?
15 A. No.
16 Q. And it does not identify individual conversion
17 parcels, does it?
18 A. No. Just Northside shares.
19 Q. And when you speak of "active shares,” do you
20 mean the shares that are paid up or shares to which
21 deliveries are being recorded? What do you mean by "active
22 shares"?
23 A, Did | refer to "active"? Can you poeint out to
24 me where | referred to "active shares"?
25 MR. FEREDAY: If we could take just a quick
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statement as to the use of the shares, jusi where they were
g0 assignad.

G, Right. 30 would this be an accurate
description that that active share or active sharehoider
would refer to a parcel where there were Morthside shares
where delivery could be had if the landowner so requested

is -

A, Correct.

Q. - thatright?

A. Caorrect.

Q. Okay. But it does not mean that Northside

water was deiiverad to that parcel, does it?

A, No. 1really have no way of knowing that.

Q. Okay. With respect to the conversion acres
what steps did you take to determine, Ms. Yenter, the
extent to which groundwater diversions to these acres, in
fact, were curtailed in 20057

A.  We used, uh, visual system inspections. We
looked at power records where the well was on a dedicated
power meter. We used, uh, hour meter installations where
the well was not on a dedicated power meter so that we
ceuld determine whether or not the -- the deep well itself
can operate it. We used flowmeter readings, hour meter
readings -- pretty much a light gamut -- whatever was
relevant for that site to determine whether or not that
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1 break and go off the record for a second. 1
2 THE WITNESS: Yeah. [ would like to be able | 2
3 to answer that in one piece. 3
4 {Discussion off the record.} 4
5 MR. FEREDAY: Okay. We can go back on the; 5
6 record now. We found it. I'm sorry for the delay. 6
7 Q. (BY MR. FEREDAY) In the January 13th memao, 7
8 2005 Summary of Activity, in the middie of the first page
9 the second bullet, "Surface water deliveries to active | 9
10 shareholders." Do you see that? 10
11 A. Yeah,|see that. 11
12 Q. | was referring to active shares, but | 12
13 presume that's an accurate enough statement. 13
14 What do we learn from the use of the word 14
15 "active” there? 15
16 A, Um, | believe 1 was using that phrase to imply 16
17 that that's just where Northside was reporting that those |17
18 shares were being used. That was -- that was where they 18
19 were reporting to us that those shares were -- were 19
20 actively being delivered. 20
21 Q. They actually were being delivered? 21
22 A. Well -- or "deliverable” is probably more 22
23 accurate. 22
24 Q. "Deliverable"? 24
25 A. Because they weren't making any -- any 25
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well could pump,

Q. K you were unable to defermine exactly how
much the well had heen pumped, but had evidence that it hac
been, was that the circumstance that you assigned the
30 percent credit?

A. No.

Q. Could you describe how you arrived at the
30 percent credit?

A, Okay. I'ma little confused, because | don't
recall using the 30 percent credit in conversions. We only
used the 30 percent credit in reductions.

Q. How did you arrive at it thera? Maybe we're
digressing to reductions now, but --

A Yeah

Q. --|would fike to get an answer to that.

A.  Yeah. Thats okay. | -- | did not come up
with that figure on my own. Um, it was one that the
Department, uh, agreed to use. And, um, there again, |
have a basic understanding of -- of how it was -- it was
seltled on, but | wasn't involved in that -- you know, in
that analysis, sc | don't - t don't know that my answer
would be -- you know, | don't know how germane my answer
would be, just simply because | did not arrive at the
number myseif.

Q. Okay. len'tit true that any percentage
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reduction, though, tc be accurate, would have io be 1
parcel-specific and it would have to look at the specific 2z
mix of waters actuzlly being used on that particuiar 3
parcel? 4.
A. Cfcourse. {will-- | can tell you that ! g
believe the 30 percent represenied an average -- what the g
Department believed was an average reduction. 7
Q. Okay. Back to conversions. 8
A Okay. 9
Q. Were there certain conversions where you felt 10
that the headgate measuring device for the delivery of 14
surface water was inaccurate? 12
A. There was cne that { had some concerns about, 13
um, and | never reaily investigated the headgate delivery 14
structures on the conversion projects last year. | did not 15
have time. 16
Q. Do you think that is a significant problem 17

going forward? | just want to know whether you think that | 18
maybe the headgate diversion measuring devices need to be| 19

improved for the future? 20

A. | don't really know, Mr. Feraday. |-« 21
hecause | haven't looked at & lof of them. This just 22
happened to be one that was right on the farm, and 1 could 23
see it, and | had some questions about it. And, uh, the 24
rest of them, uh, were up the diich somewhere and | didn't 25
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difficulty 7

A, Yes. And those were the operalors who were
required to put alternative devices on for 20058,

Q. Do you remember who some of those individuals
were?

A, Well, not without my notes, no. It's alt
coniained in the spreadsheet which was sent oul.

@. That was the large format spreadsheet?

A, Correct. There was, | think, a specific
column in there that even referred to device required for
2005.

Q. With regard to those conversions that were
irrigated under Northside shares, | take it you did not
make any attempt to determine whether the shares were being
rented or whether they were appurtenant to those parcels?

A. No. We did not look into that. | mean, not
directly with the canal company, only the information we
had in our office.

Q. With regard to the power consumption
coefficient, or PCC measurements, you note back in
Exhibit 1 that even - quote, "Even with current PCC
measurements power consumption data are not received untjt
January or February, and final determinations of
groundwater use cannot he made until then,” end quote.

Do you. recall that?
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really get a chance to ook at them. That is something 1
that needs to be verified. 2
Q. Okay. In that one instance where there were 3
some gquestions did you notify that landowner or that 4
irrigator ahout that problem? 5
A. Inctified the operator that | had a concern 6
about the device. |did not talk to the ditch rider. 7
Q. Do you remember who that operator was? 8
A, Yes. It was, um - well, it was K & W Farms. 9
The namae of the operator escapes me right now. 10
Q. And with regard to some of the conversions 1
where there were groundwater pump measuring systems 12
involved, didn't you find that in some of those situations 13
the measuring system was not up to snuff or was not as 14
accurate as you wouid like? is that fair to say? 18
A Yes. 16
Q. And what specific concerns with regard to pump 17

measurements -- groundwater pump measurements -- did you18

identity? 19

A, Mostly the issue was that when the, um - the 20
system was converted cver to a mixed-use system, um, the 21
farmer method of power consumption coefficient was no 22
ionger valid, because of multiple demands on is 23
power meter, 24

Q. Did vou inform those operators of this 25
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A Yes

Q. Did you acquire those power records after
writing this memo and atiempt to make final determinations
of groundwater use on those parcels?

A.  No. On the conversion proiects we requested
power data from -- through the North Snake Groundwater
District, who collected it from their users, who [ assume
had to go directly to Idaho Power on the ones that we
needed.

Q. What about attempting to acquire power data
after the January/February date? Are you saying that
that's when it was provided?

A. No. It was provided on conversion projecis,
uhy, for us in, uh, December — before | -- before | wrote
this note for just those conversion wells where PCC remazins
valid and where -- well, actually -- yeah. Where PCC
rernaing valid and wheare we could get to areas of
groundwater withdrawa! using PCC, we actuaily requested
that early power records be furned in te us in December of
2005 so we could make this analysis.

Q. So the analysis, then, was not necessarily as
accurate as it could have been if the final PCC data had

€ in after February; isn't that corfrect?

A.  No, | wouldn't say that.
Q. Why not?
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i A. Because we got the same -- we got the power 1
2 data directly from the consumer rather than waiting for it 2
3 from ldaho Power. i was the same power data. 3
4 Q. Chkay. You naver knew the instances where the 4
5 two differad? | 8
8 A You know what, 1 dom't know that -- that &
7 wasn'i part of our plan just to go back and check thatance | 7
8 the, uh -- you know, once the -- once the power data 8
9 official record came in. | didn't do that personaily. 1 9
10 don't know if that took place, uh, you know, with other 10
11 staff. 14
12 Q. Okay. With regard to excess deliveries to 12
13 conversions, my understanding is that any delivery of | 13
14 surface water beyond four acre-feet per acre was not | 14
15 credited directly to that conversion; is that correct? 15
16 A, That's my understanding. 16
17 Q. And that the excess, instead, was credited as | 17
18 recharge distributed throughout the Northside system. 8
19 that your understanding? 16
20 A, It's my understanding, but a question for -- 2 20
21 specific question for someone else, but that is my 21
22  understanding. 22
23 Q. And who wouid that someone else be? 123
24 A.  That someone else would be, uh, Dr. Wylie. 24
25 Q. Okay. Now, the four acre-feet, where does the| 25
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that, that's paragraph numbered 14.
A, Um, t don't think i'mion the same —
&R, FEREDAY: Lat's go off the record jor a
moment.
{Discussion off the record.)
Q. (BY MR. FEREDAY) - 29th Biue Lakes Order.
Sorry for that delay. | had written down the wrong page.
Page &, [ note that the Order states that,
guote, "The volume of surface water exceeding the volume
needed to irrigate the conversion acres was 1380
acre-feet."
Do you see that?

A, Paragraph - oh, yeah --

Q. 14,

A. --paragraph 147

Q. Correct.

A Yes.

Q. And then it goes on to say a litile further

down that this 1380 acre-feet of surface water was spread
throughout the service area of the Northside Canal Company
and input and the ESPA groundwater model was recharged.
That is, again, what we were talking about earlier,
correct, about the excess deifiveries going into a recharge
analysis?

A. Caorrect.
Page §9
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1 four acre-feet come from? How did you land on that number
2 as the amount of acceptable delivery?
3 A.  Again, that number was, uh, landed on not by
4 me specifically, but, um, by the Department as, uh, being,
5§ & standard or average duty of water for acres in the area.
6 Q. Did you observe or otherwise analyze as
7 watermaster where the excess delivery went?
8 A No, I didn't, because | really didn't get the
8 confirmation of excess delivery until well after the
10 irrigation season.
i Q. So with the excess delivery what we have is a
12 situation where -« let's just take an acre. We had an acre
13  and there were five acre-fest headed for that acre. Only
14 four acre-feet would be credited and the other
18 acre-foot wouid just go somewhere else, correct?
16 A, Well, in our -- it our gnalysis, yes.
17 Q. Inthe Court's April 29th Blue Lakes Order -
18 and if you have a copy of that it might be helpful locking
19 at Page 7 of that Order.
20 Do you have that?
21 A, Okay. What — what -- | belleve | have it.
22 Q. That's the April 29th ., .
23 A Crder Approving 2005 Substitute Curtailments
24 at Blue Lakes?
25 Q. Yes. | note that ! have here a quote from
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Q. And again, you didn't have any input to making
those determinations, did you?

A. No. No.

Q. And do you know, Ms. Yenter, where this
excess -- this total of 1380 acre-feet was measured? Was
it measured at the headgate of the Northside Canal at
Miiner, at the points of delivery, or do you know?

A, Well, | am -~ | am presuming that this 1300
was part of - of the field headgate measurements that we
received. Because in my analysis | worked with just the
absolute field headgate measurements which were reported to
me whether they were excess or not.

Q. So the point of measurement would have been
the point of delivery, because that's where you were able
to make those measurements to determine whether there was
excess; isn't that right?

A, Well, | didn't make the measurements.
Northside Canal Company made the measurements and we were
just given the data. But yes, that was where those
measurements were made was at the - the field headgate
delivery point,

Q. Okay. Thank you. Down to some of those small
acrepages that | spoke of earljer --

A, Uh-huh,

Q. --and back to reduction acres, and back to
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Exhibit 1, in that December 12th memo you wrote that,
guote, "Acres under endguns were not accepted. Parcels
less than one acre were not accepted.”

What was the rationale behind your decision to
deny credit for acres under endguns and all parcels under
one acre?

A.  Acres under endguns are pretty hard to
determine in some cases because of overspray and because of
pivot overlap. Acres under endguns don't actually aiways
amount to production. We saw some of that.

| also saw acres under endguns which were not
a part of the water — about the water right. In other
words, the endgun has been added after the water right was
determined and, uh -

Q. In other words, it was an enlargement of some
kind?

A.  Actually, an enlargement. Buta lot of times
[ reported those under "enlargements” rathar than under
"endguns.” | believe -- and, here again, I'm not totally
familiar with this reference, but | betieve the Department,
in one of its programs, has made the determination not to
recognize endgun reduction as just being minor, and so we
tried to stay consistent with that.

{m, parcels less than one acre were just
really -- even when we had good documentation on 'em -- so
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another circle. .So to turn that endgun off really gains
you nothing. That area s stilt irrigated under that other
circle. Um, and what's left over was just -- almost
msignificant.

Q. What if an endgun, though, is the oniy source
of water for thai particular corner or acre or parcel?

A Um -

Q. Wouldn't turning it off actuaily cause less
water to be diverted from the aquifer and less consumptive|
use to occur?

A. | would agree that it could cause less
consumptive use. | would nct always agree that less water
was diveried, but that's simply because the system just
makes ar adjusiment when an endgun comes on.

Q. What kind of adjustment does the system make
when an endgun comes on?

A.  Alot of times the, uh, pressure at the
nozzles for the rest of the pivot are just, uh -- are just
reduced to accommodate the extra flow of the demand of the
endgun.

Q. So shutting off -- if there was -- let's just
pick a number. If there were a hundred gallons a minute
coming into the pivot, turning on or shutting off the
endgun would not cause that hundred gallons a minute to
change. Is that -
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small that -- well, we couldn't verify 'em on our -- on

our, uh, digital — digital phatography that we had. They
were just too small and our resolution was tco gross. We
just couldn't get down that srnall.

And also, even when you'd go out in the field
sometimes it was tough to find them or even determine
anything. So for the number of small parcels that there
ware -- and | don't believe there was more than a
handiul -- we, uh - we just didn't -- we just didn't
include it,

Q. You agree, though, that drying up even a small
parcel that was irrigated with groundwater would cause a
reduction in consumptive use from the aquifer?

A. It varies, certainly.

Q. You mentioned that reductions -- often
endgun - turning off endguns doesn't cause a reduction. |
think that's what | -- at least that's what | heard.

Could you elaborate on that, please? Is that
a correct characterization of your statement?

A.  Yeah, thats what { said. Um, in many cases
what | see in the field is that pivots overlap, and the
reat benefil of the endguns is only in the corners. B,
um, on the sides of the pivots the two pivois come
together, and so you've basically got your endgun watering
somebody alse's -- you know, watering the area underneath
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A, lhave -

Q. --agood hypothetical?

A. | have measured systems where the endgun on or
endgun off condition, the diversion from the well was
approximately the same. It didn't make a significant
difference. But that, again, is only referencing the
actual version of water, the actual withdrawai of water,

The consumptive use could be decreased. It was an amount
that we decided to stay consistent and just not allow any
endguns.

Q. Now, the groundwater districts did receive
curtailment credit for some corners -- pivot corners, did
they not?

A, Sure, they did.

Q. And many others they did not receive credit;
isn't that correct?

A.  That's correct.

Q. Could you just describe how you made the
determination from one to the other?

A. Well ina--in a pivot corner where it's
irrigated with, uh, hand fines or wheel ines or some cther
equipment separate from the pivol, um, there was a valid
water right on that corner and that cormer had been
irrigated and it was no longer irrigated and, uh, we
wouldn't get credit for that - for those acres.
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Q. But i it was irrigated with the same pivot by
means of an sndgun, or some other technigus, you would ten
not to give it ¢redit?

A.  Thats correct. An endgun will pick up — 1
don't know, | would say less than an acre of and -- exira
fand in a corner. And there’s typically three to seven
in the {inaudibla}

acres in a coms,
system.

Q. Ms. Yenter, just a few additionai questions to
go back aver a couple of things that maybe aren't clear.

With regard to Exhibit 1, | believe you
indicated that you made an initial determination of which
of the 24,000 some odd acres did not meet eligibility
criteria, and | think you indicated that you verified
something like 95 percent of those.
{sn't that what you said?

A, Yes. The cnes that were initially determined
ta be eligibie.

Q. What were the initial eligibility criteria
that you applied? Are they set out fufly in this memo?

A. They are set out mastly in this meme in the
table on Page 2.

Q. Do you kniow how many acres met this
preliminary eligibility criteria out of the 21,0007

A, You know, not exactly, Mr. Fereday, because
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. Now, what we're talking about hare foday
refates to; does I pot, the following paragraph that il
read to you in the Director's May 19th, 2008 Order. This
is at Page 21.

Do you happen to have that?

A. 1do have that one. Page 217

G. I'msory, I'm at Page 28

A. 28

Q. And this is the paragraph in parentheses

numbered "(1)".
A, Okay.
Q. And 1won't read the entirety of it, but it
begins "By 5 p.m. on May 30, 2005, the irrigation district
or groundwater districts that polled (phonetic) to
represent the groundwater rights for consumptive uses
having priority dates later than December 28th, 1973,
causing material injury to water right number 36-07427 of
the affected water rights must submit a plan or plans to
the Director to provide mitigation by offsetting the
entirety of the depletion to the ESPA under such rights, or
to provide Blue Lakes travel with a replacement water
supply of suitable water quality of 10 cfs a minute
{inaudible)."
This is the paragraph that is the basis for
the Replacement Water Plans and it's the hearing that we'r¢
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some of our numbers were adjusted after we did our fieid
reviews both up and down, you know, before end use, but it
wasn't too awfully far away from the orig- - you know, the
final number of 68835.

MR. FEREDAY: We have no further questions.

MR. DREHER: Thank you.

Mr. Steenson, you can go to Cross.

MR. STEENSON: Yes, sir.

CROSS-EXAMINATION
BY MR, STEENSON;

Q. | have a few questions concerning the question
Mr. Fereday asked related to credit for voluntary
curtailments and with respect to the seepage. I'll ask
about voluntary curtailments, first.

Do you mind if | called you "Cindy"?

A. No.

Q. Cindy, are you familiar with the Director's --
with respect to Blue Lakes, the Director's May 19th, 2005,
Order responding to Blue Lakes' demand?

A. Yes, lam.

Q. Okay. And have you reviewed the Orders that
he's issued subsaquent to that relating to the Groundwater|
Districts' Replacement Water Plans?

A, Yes, | reviewed them,
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having today; is it not?

A, Correct.

Q. And the particular part of this paragraph that
these plans are submitted to address is the following
phrase, quote, "must submit a plan or plans to the Director|
to provide mitigation by offsefting the entirety of the
depletion to the ESPA under such rights™; is that correct?

Do you see that phrase?

A. Yeah. |see that phrase. Yes.

Q. That's the phrase that these plans are
submitted to address; isn't that correct?

A, Yes.

Q. And what does this phrase mean to you; " by
offsetting the entirety of the depletions from the ESPA
under such rights"?

A What does it mean to me?

Q. Yes.

A, 1guess | would have to say it wouid mean to
me that it, uh -- that the groundwater user would be
required to offset the injury which had been determined
under that particular {inaudible), And by providing, you
know, replacement water at -- at that point.

Q. Specifically tha phrase "dapletion from the
ESPA," what dogs that mean?

A, "Depletion from the ESPA" typicaily refers
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to - and, in my mind, usually refers to groundwater
BUMPING.

Q. MNow, are you familiar with the groundwater
districts’ plan for providing replacement water submitted
in May of 20057 Are yvou famiiiar with that documeni?

A Yes.

Q. Okay. And in that pian -- do you happen to
have a copy of the pian?

A. ldon't have that.

Q. Inthatplan Il represent to you - and in
subsequent additions to, or modifications to it, it
addresses the various aspects of mitigation that we're
talking about, inciuding voluntary curtailment. And at
Page 5 of that plan the first paragraph reads in the first
two sentences "During the 2005 irrigation season the
groundwater districts are implementing a voluntary
reduction of groundwater-irrigated acres by district
members in Water District 130 not to exceed 10 percent.

"Both districts are requesting, through
written notices, that all district members reduce their
groundwater-irrigated acres by 10 percent as compared
their 2004 jrrigated acreage, and provide documentation
the districts by July 1 for all reductions undertaken,”
close quote,
That means, does it not, that the groundwater
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your charge was to verify that the veluniary -- the acres
veluntarily curtziled were those they actually had to
irrigate in 20047

A. Yes. That and - that or the other
requirement that thay were already in -- you know, in some
kind of a mitigation set aside. They were -- it was
actually kind of a dual criteria.

Q. And does this paragraph in the Director's
Order approving -- it was the 2005 substitute curtailments
Aprii 29¢th, at Page 6, paragraph No. 18, the third sentenc
there -- could you read that. | know you don't have the
{inaudibie) to.read it ouf loud, but does that fairly
reflect the problem or paraphrase the probiem that you
described in regards to verifying the acres actuaily
irrigated in 20047

A. You're referring to the sentence that begins
"The Department found a number of problems ~"?

Q. Right.

A.  That was, uh -- yes, that pretty weil
summarizes most of the problems.

Q. And then do you aiso have the Director's --
oh, I'm sorry. I'm referring to the same document at
Pages 5 through 6, the prior paragraph 17, wherein at
sub {¢) in 17 it lists the requirement to show when the
fands were last irrigated, et cetera. That, again, relates

Page 71

WO~ T B A

by
(=]

11
12
13
14
15
16
17
18
19
0

24
25

ACCURATE COURT REPORTING, INC.
{208) 938-0213 FAX (208) 938-1843

districts were proposing themselves that their voluntary
curtaitment would mean a reduction in actually irrigated
acres -- acres that were actually irrigated in 2004; is
that correct?

A, That would be how 1 would "interpretate” --
interpret that statement, yes.

Q. | would "interpretate” it --

A. ‘Interpretate” it, yes.

Q. And then in the Director's Order regarding
IGWA's Replacement Water Plan with respect to the
Biue Lakes call, this was dated June 7th.

Do you happen {o have that?

A, No. Ldidn't bring that one either.

Q. But there at Page 11 under "voluntary
curtailment" the Director's Order in paragraph 50 states
"The Replacement Water Plan states the districts have
submitted written reguests to the members to voluntarily
reduce acres that were irrigated by groundwater in 2004 by
10 percent, and provide documentation to the districts by
July 1 of all reductions of the table."

This reflects the same concept, does it not,
that the voluntary curtailment would be curtailment of
acres actually irrigated in 2004, isn't ihai correct?

A.  Yes, that's -- yes, that's correct.

Q. Now, isn't that really the basis upon which

Page 70
ACCURATE COURT REPORTING, INC.

- e
TS S (- T -« B = - B I K LR S B

B2 B OROR RN N = —d ek eh owA el ok o=k
[ B S X O S e I - I B S A X ]

(208) 938-0213 FAX (208) 938-1843

to the same concept of voluntary curtailment and
curtailment of acres actuaily irrigated in 2004; is that
correct?

A, Yes.

Q. Now, with regard to seepage loss, I'm not
clear on the status of how this issue has evolved and {'m
wondering if you could help me with this,

in the Director's June 7th, 2005, Order

regarding IGWA's Replacement Water Plan with respect to th
Bilue Lake's delivery call - do you happen to have a copy
of that?

A. No. | am familiar with it, though.

Q. Ckay. Well, then for the benefit of everyone
who may not have a copy in front of them, at Page 6, under
the heading "Canal Seepage,” there are the following two
paragraphs numbered 29 and 39, "The overall seepage loss g
30 percent determined by the Northside Canal Company's
delivery accounting is not the actual additional
incremental loss from the Northside Canal Company canals
and ditches resulting from additional defiveries of water
for conversions and fo the Sandy Pipeline.

"When the canals and ditches of the Northside
Canai Company are fully charged and water is already
seeping into the ground, the addition of surface water on
top of the existing surface water flowirg in the Northside
Page 72
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Canal Company canals and ditches will not significantly 4
increase the seepage from the canals and delivery ditches.? 2
Does that paragraph that 've just read Tairly 3

reflect your understanding of the situation in regards to 4
this? 5
A, Yes, it does. 6

{i. Then the following paragraph No. 38 states 7
"IGWA did not provide any information about the actual 8
physical seepage of surface water from the Northside Canal 9
to groundwater resulting from delivery of surface water to | 10
the conversion acres and the Sandy Pipeline. The 11
Department can't determine a nonreplacement of credit, if | 12
any, contributable to the seepage.” 13
Do you know whether or not IGWA has submitted | 14

information about the actual physical seepage loss from thg15

Northside Canal? 16

A. Ifthey have, | have not reviewed it. | don't 17
believe that they have. 18

Q. Okay. There was subsequently, then, in 18
further submissions by the groundwater districts fo the 20
Director in directorial responses, additional discussion 21
related to seepage — and I'm referring how to the -- bear 22

with me a minute. | can't find the referance, but there 23
was a discussion of recognition of -- in terms of 24
confribution to the aquifer -- an 18 percent figure related | 25
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A Yes

Q. And what is the most recent measurement that
vou recall, and can you compare that io its water rights?

A, Well, the most recent measurement | took at
Blue Lakes was between 137 and 140 cfs. Now, thatisa
combined reading which represents, uh, the Pristine Springs
right of 25,3 ofs and then alf the combined Blue Lakes
Trout's rights. So thai means that Biue Lakes Trout was
receiving approximately 114 to 111 (inaudible) ofs. Um,
that would represent their first right being fully
satisfied at about 99 ¢fs and their second right being the
oniy part (inaudible).

Q. Canyou describe that for me?

A.  The water right number?

Q. Interms of its -

A Uh, [ don't -

Q. --quantity?

A, Quantity? Without my notes here, Dan, | know
nothing. | believe the second right is about -- ahh -
45 cfs,

Q. Okay. And over the last season or two, do you
recall what Blue Lakes flow delivery might have heen an

their version of i{7?
A.  Yeah. |recaill alow flow of about 131 cfs,
which would have put Blue Lakes at about ({inaudibie), and
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to the seepage loss after delivery to the field headgate. 1

In IGWA's June 2005 petition for 2
reconsideration IGWA states the following under the heading 3
on Page 3 "Nonrecognition of Credit For Canal Seepage; The| 4
groundwater districts acknowledge that full credit for 5
seepage cannot be confirmed until the total quantity of 6
water aciually delivered is known. The groundwater 7
districts disagree, however, that credit should be 8
recognized only for on-field seepage or that 18 percentis 8

necessarily the appropriate level of on-field seepage 10
credit that should be recognized for surface water 11
deliveries to converted acres,” close quote. 12
Are you familiar with the concept of 13
recognition of 18 percent for on-field seepage and whether |14
that's been used in your administration? 15
A. Iremember it. | remember talking about it 16

back when that Order was being prepared. And, uh —I'm 17
familiar with it. { don't know how that number was 18
arrived -- | don't know how that number was arrived at. 18
Q. Isita figure or a concept that you would 20
utilize in your calculation? 21
A, T[haven't. 22
Q.  And then are you familiar with current - and 23
by that | mean the last several months -- measurements at | 24
Bilue L.akes headoates? 25
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this was perhaps two years ago.

MR. STEENSON: Thank you, Cindy. | have no
further questions.

MR. DREHER: Thank you.

Mr. Simpson.

MR. SIMPSON: Thank you.

CROSS-EXAMINATION
BY MR. SIMPSON:

Q. Cindy, with respect to Exhibits 1 and 2, it is
my understanding that you drafted those and had inputs on
those documents?

A, Correct.

Q. Are those complete copies of those documents?

A, Yes. Complete copies of those documents.

There were some supplemental electronic spreadsheets, which
| believe were distributed to all the parties.

Q. But at the time you drafted these documents
these were complete and accurate copies?

A, Yes.

Q. In Exhibit 1 you utilized the PCC
measurements, and you, | believe, testified earlier
regarding acquisition of those PCC measurements from the
various landowners; is that right?

A, Yes. We generally acquired them through the
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1 groundwater districts, right. 4 plus or minus ten percent.
2 Q. With respect to the utilization of PCC 2- Q.  On the type of sysiem you just described?
3  measurements, is there an alternative way fo calculate 3 A, On the single condition, yes.
4 water use, or would there be an alternative way to 4 Q.  On a, I'§ say, muliiple-condition situation?
5 calculate water use to utilize in a PCC? & A, It depends. Sometimes the multiple conditions
g A. Ifthe PCC is not able fo be used, then 6 are within - are close enough because that demand and
7 typically a system has to have some kind of an outiying 7 discharge ratio is close enough that, um, the accuracy is
8 flowmeter (inaudible), and sometimes we can use a, uh -- an 8 similar to a single condition system and other times it's,
9 in-line meter that measures (inaudibia}. 8 uh, not. And we just have to, uh -- we just have fo -- we
10 Q. Is that a TotalizingMeter? 10 work very hard at qualifying our name.
11 A, Some kind of a TotalizingMeter. 11 Q. Butitis time extensive in order to qualify
12 Q. With respect to the accuracy and, I'll state, 12 your data and to review the information available to you?
13 stability of utilizing PCCs, during your work this year 13 A, We're finding it is.
14 that resulted in your memo, did you identify - or could 14 Q. #f instead there were TotalizingMeters on the
15 you identify for me any potential uncertainties that would 15 various systems, would that reduce the time requirement?
16 be working through the process of continuing to use PCCs? | 16 A, 1don't say it would reduce the time
17 That is, are PCCs and utilization of that formula and that 17 requirement, because meters are labor intensive in and of
18 type of measurements free from uncertainties? 18 themselves.
19 A. Certainly not free from uncertainties; nothing 19 Q. From a maintenance standpoint?
20 is. But PCC in general, under the right circumstances, is 20 A.  From a maintenance standpoint.
21  still a fairy sound method of measurement. The problem is 21 Q. H there was a proper maintenance program in
22 gttaining the right circumstances. 22 place for those meters, would gathering the information anfd
23 Q. Okay. Under what circumstances is it a sound 23 utilizing the data streamline the process?
24 measurement? 24 A, It would certainly be much more
25 A.  Where there are -- where there's a dedicated, 25 straightforward.
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1 uh, power demang meter to the pumping plant, which does not 1 Q. You also discussed the utilization of the
2 operate any other pumps that are not directly related to 2 shape files and the aerial photos in the verification
3 the system. And where the system operates at a minimum of 3 process as to whether acres were actually dried up; is that
4 operating conditions -- currently ong, but 1o more than 4 correct?
5 three — distinct operating conditions such as the well 5 A, That's correct.
6 running the pivet or the well and the booster, perhaps, 6 Q. Did you also attempt to do some field checking
7 running the pivot and in-line performance; something to 7 of those aerial photos to ensure the accuracy of the
§ fthat effect. 8- photos?
9 Q. So- 9 A Yes. We field checked, as | stated, virtually
10 A.  Thatis not necessarily the best example. 10 all of the acres which we initially deemed eligible. There
1" Q. Se from year to year if there's modifications 11 were our first cut {inaudible).
12 made to the irrigation facility would you have to go out 12 Q. And generally speaking, those photos were
13 and review the PCC measurements or the methodofogy for - 13 taken twice during the year; once early in the irrigation
14 A, Yes. 14 season, once later in the irrigation season?
15 Q. --that particular facility? 15 A, Those are the -- we bought two sets. There's
16 A Yes. The PCC measurements are required {o be 16 a number of photos avaiiable. We bought an early and a
17 redone every three years just like ail {iraudible). 17 late photo.
18 Q. And with respect to PCCs, generally what's the 18 Q. Okay. Do you recall the expense with respect
18 aeccuracy with respect to estimating or calculating water 19 to those photos?
20 delivery or water consumption? 20 A.  They were quite expensive. I mean, $10,000
21 A, I'm only willing to generalize that. Ona PCC 21 perseam onone sat. Uh, Mr. Luke has more information on
22 itis strictly standard operating condition; one pump, one 22 the actual purchase price.
23 pivot. You get something that's that straightforward, uh, Z3 Q. The charge for those aeriai photos, was thaia
24 typically 'm very comfortable with a PCC as being within 24 charge that would have been reflected back to the cost for
25 the accuracy that would expect from a good (inaudible) 25 the Water Disfrict, or would it reflect the costas
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incurrad strictiy by the Department?

A, That cost was incurred by e Department.

0. As z part of your duiles as watermaster, when
you o eut and administer water and redo the water, do you
take further steps to ensure that the water then accrued fo
the henefit of that parly you're expecting it to be
deiivered to?

A, When | was administering & spring or surface
water source, yes, that's one of the -- yes, that's one of
the follow-up {inaudible) that | make.

Q. So with respect to administration within
Water District 130, if there is administration of water
rights in 130 would you also expect then to go out and
confirm that the water actually is delivered to the injured
party?

A. 1believe that's one of my duties, yes.

Q. Cindy, would it be a fair characterization to
say that -- as part of your verification process that you
are trying to ensure that there was an actual change in the
water budget for the ESPA with respect to the actions taken
by the groundwater district; that is, when you went out to '
ensure the wells were turned off, for example, that
amounted to a change in the amount of water being pumped
out of the aquifer?

A, Yes. Thatwas one of the goals.
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staff in verifying and crediting the actual statement, what
would be your estimate?

A. At one time it wag estimated that
approximately 1,000 Departmental staff (inaudible).

Q. And with respect to vour time, would that be
time that would be charged back to the Water Disirict of
wouid that be a separate Departmental charge?

A. That one was charged back to the Water
District.

0. So would that have been time that would have
been taken away from your other watermaster
responsibilities in Water District 017

A, Yes.

MR. SIMPSON: That's all the question | have.
Thank you,

VOIR DIRE EXAMINATION
BY MR. DREHER:

Q. A point of clarification, Ms. Yenter. The
recent question about the amount of time -- the thousaTd
hours, is that of your time or everybody's time?

A. That was everybody's time.

Q. Okay. Butit was just your portion of that
that would have been charged against the Water Distrigt?

A, Correct.
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Q. So as you stated earlier, you were iooking for
actual reductions in water being pumped?

A, Correct.

Q. You testified earlier regarding the standard
duty of water referencing the conversions of four acre-feet
to the acre.

Do you recall that testimony?

A fdo,

Q. And would that standard duty of water be the
standard duty of water for groundwater-irrigated lands in
that area?

A.  Well, to be quite honest, I'm not sure,
because four acre-foot value ultimately came from the
Director. And so I'm not really sure what his basis was.

Q. With respect to your investigation regarding
conversions and dry-ups that are reflected in your memos in
Exhibits 1 and 2, do you believe that those were reasonable
investigations, that the documentation that you put
together with respect o those exhibits are reasonable and
accounted for in caiculating the level mitigation
{inaudible)?

A. Yes. 1believe that it's reasonable and our
best effort represents what actually happened.

Q. [fyou had to estimate the amount of time that
was required by either Water District staff or Department
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MR. DREHER: Aliright, Thank you.
Mr. Fereday, Redirect.

REDIRECT EXAMINATION
BY MR. FEREDAY:

Q. Ms. Yenter, with regard {o the seepage
question, you are aware, are you not, that a number of
programs have been undertaken whereby storage water has
been diverted into the Northside Canal and allowed to seep
out into the aguifer for recharge programs?

A. Correct.

MR. FEREDAY: No further questions.
MR. DREHER: Thank you, Mr. Fereday.
Mr. Steenson, Recross.

MR. STEENSON; | have no questions.
MR. DREHER: Mr. Simpson.

RECROSS-EXAMINATION
BY MR. SIMPSON:

Q. Cindy, with respect to the seepage studies you
were asked about, was that in regards to water deliveries
in 20067

A Weall, § -1 - 'm actually not -- he said
"studies.” Maybe | should have, uh - | don't know that
there were studies. | know there were events before it
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1 happened. Uh, early in '08, before it happened, there wag
2 this water running in the canals. And some of that water
3 came from a natural flow right at Milner which was a
4 priority.
5 MR. SiMPSON: Thank you.
8 MR. DREHER: Okay. Ms. Yenter, thank you ve
7 much. You're excused.
8 And we'll take, what, a ten-minute recess?
9 MR. FEREDAY: Yes. Or five, perhaps?
10 MR. STEENSON: Whatever,
11 MR. DREHER: Let's do the ten.
12 MR. FEREDAY: Okay.
13 (A recess was taken.)
14 MR. DREHER: Mr. Fereday.
15 MR. FEREDAY: We would like to ¢call Tim Luks
16 please.
17 MR. DREHER: Mr. Luke.
18 Would you raise your right hand, please.
19
20 TIM LUKE,
21 having first duly affirmed under oath, testified
22 as follows:
23
24 MR. DREHER: You may be seated.
25
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corract?

A, Correct.

Q. Where did this 9400 acre-feet go, in your
view?

A, tdon't know. Uh, you know, | do know that
20,000 some odd acre-feet, just a little over 20,000, was
peing reported as being deiivered fo the conversion project
headgates. Uh, roughiy, 11,000 or so was delivered, as |
understand it -- or reported to have been delivered — to
the Sandy Pipeline. And based on what Northside considers
jts losses ang -- which is, as | understand it, what they
figure is 30 perceni to back into the 9400.

Q. You recognize, and | assume agree with
Ms. Yenter, that all the water that's in the Northside
Canal system is commingled as it's moving down the canal?

Smoﬂﬂ%mhrﬁma

16 A.  Commingied in the sense of storage water and

17 natural flow?

18 Q. Correct.

19 A Yes,

20 Q. And commingied in the sense of water diverted
21 for one user's account as opposed to another water users
22  account. They're all commingled, aren't they?

23 A Yes.

24 Q. So if this water was diverted at Milner and

25 not delivered to the conversions, to the Sandy Ponds or to
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DIRECT EXAMINATION
BY MR. FEREDAY:

Q. Mr. Luke, could you please describe what your
role is at the Department of Water Resources; your
position?

A. | am the manager for the water distribution
section in the Water Allocation Bureau. And relative to
this matter ! supervise Cindy Yenter as the watermaster of
Woater District 130, And | work with various water
districts as well the measurement program (inaudible).

Q. You worked with Water District 01, then?

A.  Uh, from time fo time.

Q. And you are generally familiar, aren't you,
with the subject matter that Ms. Yenter has been testifying
about this morning?

A Yes.

Q. With regard to that 3400 acre-feet of what I'm
cailing “losses" in the Northside Canal, do you remember
the testimony this morning from Ms. Yenter about that?

A, Yezh, essentially.

Q. And that discussion between Ms. Yenter and me
had to do with the 3400 acre-feet that was accounted -- was
diverted at Milner into the Northside system and paid for
by the groundwater districts as storage water, and then not
actually deliverad because it was counted as a loss,
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the other Northside Canal Company sharehoiders, and n
spilied back to the river, then it must have gone into the
aquifer, wouidn't you say?

A, Youknow, | can't say for sure. Um, | can
only {estify that the 9400 was a calculated number.

Q. Italso was a diverted number, was it not?

A. Uh, | don't know i it was really diveried. |
can oridly tell you what was reported as being delivered to
those field headgates. Um, the 9400 was a calcuiated
number. Uh, you know, | believe water was certainly
delivered for conversion projects in Sandy Pipeline through
Miiner, that's correct. And | think, you know, if you were
to lock at the -- and there is centainly water reported as
being delivered to Milnar through Water District 01.

G. Do you remember Exhibit 37 And perhaps you
would like to refer to it there. Ms. Yenter and | were
discussing it during her testimony.

Do you have any reason to believe, based on
that exhibit, that the 9444 acre-feet were not diverted
into the Milner -- excuse me, the Northside Canal at
Milner?

A
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Do [ have any reason o believe it wasn't?
G. Corréct.
A.  No, huh-uh. | can't reaily testify to the
amount. 1can just tefl you that what was reperted fo us
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was detiverad as -- o the field headgates for the
conversion projects and Sandy Pipeline. And that they were
charged, | think, for 9400 acre.

0. Okay. Mir. Luke, you're aware of aquifer
recharge programs that have occurred in the past, aren't
you, whereby water has been diverted into ESPA area canals
including the Norihside Canai, spesifically {oc recharge the
aquifer through seepage losses; you're aware of those
programs?

A, Uh, yes.

Q. And those programs have occurred in a number
of years in the past, including this year, 2006; isn't that
correct?

A, Uh, { think water diverted to Northside in
2006 was realfy under Northside's normal natural flow
rights and just part of their charging up the system. To
the extent that there's incidental recharge from that
{inaudible} could be - there can be incidental recharge as
a resuit,

Q. And that incidental recharge occurs because of
what?

A, Well, in, like, most canal systems when you're
charging it up at the beginning of the year it's --
conditions are dry and you will fose a fair amount of water
at the beginning of the year.
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@ That would be fine, if vou'd like to.

A, Fm not sure which Order that was.

Q. Was that the May 19th Order of Blue Lakes
20057

A. Probably.

Q. Do you have a copy of it there?

A, ldon'tthink so.

Q. And! think - was it at Page 217

A, idon'tknow. [don't have the Order in front
of me.

Q. Can you remember what it said?

A, Well, | think, uh, it said essentially that

adding the storage delivery to the pond -- Sandy Pipeline
and the conversion projects -- on top of the normai water
delivery to Northside, did not increase recharge by the
sarme amount for that water.
Q. | befieve that was the April 29th, 2006 Order.
Is that your recollection?
A. No.
(inaudible comment.)
MR. FEREDAY: I'm sorry. Can we go off the
record for a moment?
THE WITNESS: Sure.
{Discussion off the record.}
(BY MR. FEREDAY) I'm showing you the Ord
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Q.

ACCURATE COURT REPORTING, INC.
FAX (208) 938-1843

1 Q. And that will --
2 A, lt's just a matter of maintenance cleaning out
3 their canals and geiting the system charged.
4 Q. And that water loss will enter the aguifer?
5 A, Uh, correct.
6 Q. And losses occur after the canal is charged,
7 as well, do they not?
8 A.  Correct. Not necessarily at the same rate.
9 Q. In 2006, water was diverted at Milner into the
10 Nerthside Canal under the ldaho Water Resource Board's
11 recharge water right; isn't that correct? Or am { mistaken
12 about that?
13 A, Well, I'm not cerain.
14 Q. 8o do you know the reason why the Department
15 of Water Resources did not extend a recharge credit to th
16 groundwater districts for their conversion and
17 Sandy Pipeline diversions in 20085, in their mitigation
18 plan?
19 A. lthink the reason was in the -- one of the
20 Orders that was - [ believe Mr. Steenson referred to
21 earlier, and this is Ms. Yenter's testimony.
22 Q. Could you describe what that reason was --
23 A, LUh-
24 Q. - inyour own words?
25 A, ¥d prefer just to refer to the Order.
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regarding IGWA Replacement Water Plan dated June 7th, 200
Was that the Order you were referring to?

A, Yes, itis,

Q. And tnote that you're referring to Page 6 in
paragraph 29 there?

A. Correct.

Q. That states in part "When the canals of
Northside are fully charged and water is already seeping
into the ground, the addition of surface water on top of
existing surface water will not significantly increase the

seepage"?
A, Correct.
Q. Is that right?

A. Yes. That's -- the paragraph says that.

Q. You, Mr. Luke, know yourself whether that is a
true statement?

THE RECORDER: {lnaudible comment.)

MR. FEREDAY (To the Recorder): Well, yeah,
Let's go -- we are back on the record, | hope?

THE WITNESS: [ generatly compare it with that
premise, yes,

Q. (BY MR. FEREDAY) So it's your position that
the 9400 acre feet that was put into the canal and not
accounted as a seepage credit want somewhere? Or did it go
nowhere?
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A, | can't answer that guestion. Tdon't know 1
what was actually delivered for that purpose. Again, the 2
8400 acre-feet was what was charged to (inaudibie). 3

Q. So you're actually suggesting that maybe that 4
9400 acre-feet never found its way inio the canal? ]

A, Um, no, | don't think I'm suggesting that. &
I'm just saying ! don’t know. T

Q. Okay. Let's assume that it did find its way 8
into the canal. Are you saying that it did not go intothe | 9
aquifer? 10

A. | think some of the water could have gone into 11
the aquifer. Um, | don't know that that storage that was 12
delivered to the canal company was really anymore storage | 13
than what's normally deiivered to Northside and . . . you 14
know, the — 1 — { don't know the answer. 15

Q. So you don't know where it went, but you 16
don't -~ you are not saying that it didn't go into the 17
aquifer; is that correct? 18

A. Correct. 1%

Q. The 8400 acre-feet, if, in fact, it was 20

diverted at Milner as we believe it to have been, Mr. Luke, 21

does that water actually just float on top of the other 22
water that's already in the canal, or is it commingied? 23
A It's commingled. 24

Q. Okay. With regard to the irrigated in 2004 25
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A §think that would be consistent with the
Order.

Q.  And what do you think is more valuable fo the
aguifer if the goal is 1o increase recharge to the aguifer,
a weit that is turned off for one year or a well that is
turned off for more than one year?

A. 1 couldn't answer that question
necessarily. It's probably outside of my experiise.

Q. Okay. With regard to the Department's
determination that some wells were supplemental and,
therefore, their curtaiiment acres could not get fult
credit, do you recall the testimony this morning from
Ms. Yenter?

A, Yes.

Q. Did you have any role in evaluating or making
policy concerning the credit fo be given for those acreages
where wells were deemed to be supplemental?

A.  You're referring to the reduction acres?

Q. Yes. With reference to reduction acres.

A. Um, no. | was involved in discussions, but
not any decisions. My invoivement was more in the
anaiysis.

Q. Do you recall any discussion or analysis of
the determination that a 30 percent credit would be given
under certain circumstances for those acreages where a

Page 95
ACCURATE COURT REPORTING, INC.
FAX (208) 938-1843

o~ O N W -

MO N MR B = =3 - -3 -3 ek e oak ok
N B W20 W~ Ut h o aow

(208) 938-0213

requirernent as to credit for veluntary curtailments, did
you hear the testimony this morning of Ms. Yenter about
that?

A, Yes.

Q. Gould you describe for us the reasons why the
Department disqualified from consideration as a curtailment
acre those acres that were not irrigated in 2004 with
groundwater?

A.  That was a decision of the Director.

@. Did you have a role in that decision?

LT I A S

-
[==]

A, No. 11
Q. Was it due to an interpretation of the 12
groundwater districts’ mitigation plan that Mr. Steenson 13
referred to in his colloquy with Ms. Yenter; do you know? |14
A, No, I'm not sure. 15
Q. if the welis that were not pumped in 2004, and 16
whose acreages, therefore, were ineligible, were furned 17
back on tomorrow and then shut off next year, wouid they | 18
come back into eligibility next year because they had been| 19
pumped this year? 20

A. Is that just a hypothetical question? 21

Q. Thatis a hypothetical question, that's right. 22
A, Assuming that we ware looking at a mitigation 23
ptan next year? 24

Q. Yes.
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supplementai well was deemed to exist?
A. Are you talking reductien or . . .
Q. Reduction, yes. Do you recall that 30 percent
figure at ali?
A, We didn't give 30 percent reduction on
supplemental -- or reduction -- on the reduction acres.
Q. Didn't you give credit to the tune of
30 percent in some circumstances, based on your conclusior
that there was a supplemental well usage on the property?
A Well, | thought on reduction acres on
supplemental we didn't - for supplemental there was no --
the land continued to be irrigated, but we didn't get any
credit. Uh, if the land was not irrigated, then, yes, we
did give 30 percent. Soif it was land in which the
groundwater right was supplemental, it can have water. And
if it was not irrigated, you know, we gave 30 percent
credit. '
I'm sorry. | didn't understand your question.
Q. Perhaps you can refer to the Exhibit 1 which
describes the reduction acre analysis. And | believe if
you refer to eligibility code 3 on Page 6 you'll find the
notation that it was irrigated in 2004, not irrigated in
‘05, groundwater supplemental 30 percent credit.
A, Correct. And as | just said, yeah -- | didn't
understand your question criginally — it was just that,
Page 96
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ff it was not irrigated in ‘05, but irrigated in '04, and 1
it was supplemental, we gave the 30 percent credit. 2
G.  And why was 30 percent chosen? 3
A, Uh, that would be a better question or 4
M. Wylia — or Dr. Wylie, but | befieve it was a figure 5
from a grounciwater model. !t was consistent with the 5
groundwater modet and fiow the groundwater mode! treated 7
supplemental weils. And 1 can't explain the basis for the .1 8
30 percent, but I'm pretty certain that's where the figure 9
came from. So we werg being consistent with haw that 10
situation was appiied in the model. 11
Q. That was not, then, a policy choice that you 12
made? 13
A, No. 14
Q. What was the Depariment’s policy goal or 15
reasoning in decfaring a reduction acre would be rejected | 16
if it were not irrigated with groundwater orin a 17
mitigation plan in 20047 18
A Again, that -- that wasn't my decision. | 19
think it just had to do with, you know, actual reduction in 20
modeling acres that just were not irrigated the prior year. 21
| think it was just reviewed as a real reduction; an actual 22
reduction. 23
Q. Okay. With regard to the excess deliveries 24

that we discussed with Ms. Yenter, did you have any role in 25
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North Snake Groundwater District that Northside was over
20,000 acre feet for conversion.

Q. Correct

A. The Department determined the excess water as
a resuli of the some of conversion project when we looked
at tne surface water delivery and/or the combined surface
water groundwater uge under those same projects had it
exceeded four acre-feet for being normal duty in that area
of groundwater rights.

So if particular defivery combined
groundwater/surface water use or just surface water
exceeded four, we calculated four acre feet at a value
associated with four acre-fest. And any additional was
viewed as excess and then spread out across the Northside
delivery area.

Q. And input to the SPA groundwater model as
aguifer recharge, correct?
A.  Correct. Except that [ think some porions
of -~ of conversion projects and, uh, ihe excess was
actually taken out, bacause, uh, portions of the Northside
Canal service area and some of the conversion projects feil
outside of a, uh, area of impact under the delivery call,
which was determined by the groundwater modei, which has to
do with the accuracy. | can't explain it. Dr. Wylie can.
5o | guess some of the delivery was not actually -- some of
Page 99
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reevaluating or establishing policy with regard fo how 1
excess deliveries would be credited? 2
A. You're referring to diversion projects? 3
Q. Correct. 4
A, Yeah. [ had some role in assisting on the 5
analysis for the data. 8
Q. The excess deliveries were credited as 7
recharge; isn't that correct? 8
A They were. 9
Q. And those were amounts of water that were 10
diverted down fo Northside Canai, correct? 11
A, Uh, that was water that was actually reported 12
as diverted at the field headgates by the groundwater 13
district and Northside Canal. 14
Q. Butthat water was storage water, was if not, 18
that was acquired by the groundwater districts, and then| 16
delivered into the Northside Canal system? 17
A, Correct. 18
Q. So that water was diverted down the Northside |19
Canal system, correct? 20
A, Yes. 21
Q. Those excess deliveries were credited to 22
recharge, correci? 23
A, Twenty thousand- -- referring to . . . -~ was 24
reported to the Department from the groundwater district - | 25
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the excess -- a small portion of it was not actually
counted and -- as weli as some conversion for it, because
it fell outside of that accuracy.

Q. Outside of that "trimline," if you will?

A, Yes.

Q. But the excess water fhat did fall within it
was credited to the aquifer, correct?

A, Correct.

Q. Do you have any explanation as to why the 5400
acre-feet that was delivered down the canal system was not
credited to recharge, when this excess that the Department
found tirrough deliveries was credited to recharge?

Do you have any explanation for the
difference?

A. No. Other than, | guess, the one difference,
thaugh, is that the Department had accepted that this
excess water was part of the water delivered to the canal,
and that it was just excess water.

Q. Do you know why the excess water was credited
across the Northside system, as opposed to being credited
at the point of delivery?

A.  Uh, not for sure. | believe it - you know,
we didn't really know where the water went. 1t was justan
equitable approach, | belisve.

MR. FEREDAY: No further questions.
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MR. DREHER: Thank you. 1

Mr. Steenson, Cross. 2

3

CROSS-EXAMINATION 4

BY MR. STEENSON: B
Q. As with Cindy, since | know you, do you mind &

if | call you "Tim"? 7
A. No. 8

Q. With regard to four acre-feet per acre, where | 9
does that figure come from? 10
A, That iz what the Department uses in licensing 11

of water rights and the recommendation of claims inthe |12
SRBA for that particular area of the Snake. 13

Q. And it's based on some information that's beerl4
developed over time for (inaudible) requirements for th45

geographic area; is that right? 16
A. Sure. Yes. 17
Q. Now, water delivery in excess of four 18

acre-feet per acre would not be, then, required for 19
irrigation of crops. It has to be used on the land when 20

that occurs; is that correct? 21
A.  That's correct. 22
Q. Does it constitute waste in that case? 23
A, Htcould. 24
Q. What's your understanding of the definition of 25
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Director to provide mitigation by offsetting the entirety
of the depletion to the ESPA under such rights,” close
guote.

Are you familiar with that term?

A Yes.

Q. Do vou agree with Cindy that this is the
paragraph with which the plans submitted by IGWA are
attempting to comply?

A. Yes,

Q. Now, what does this phrase mean {o you:
"Offsetting the entirety of the depletion to the ESPA under
such rights™?

A.  That the amount of water diverted under those
rights would be offset.

Q. And by "offset" what do you mean?

A, Uh, not used or not consumed. {Inaudible.)

Q. And the plan -- the alternative that the
Director allowed the groundwater districts to pursue, and
the alternative which was provided, is not as draconian as
that; is that right? Iit's less severe?

A, The plan -- I'm sorry. Repeat the question.

Q. Thatwas an oddly phrased question. Let me
strike it and I'll try again.

As l understand, what is allowed here is a
phased-in mitigation by various means over a five-year
Page 103
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waste? 1
A, Water that might be diverted into the system 2
without actually being put to use. 3
Q. And that would be put to the beneficial use 4
for which the water (inaudible), right? 5
A, Yes. 6
Q. So by definition, then, water delivered in 7
excess -- in this case four acre-feet per acre -- wouidn't 8
necessarily be wasted, would it not? 9
A, Would it be waste? 10
Q. Yes. Unless the water right includes recharge 11
of the beneficial use? 12
A, Right. It's above the limit of what would be 13
authorized. 14
Q. Now, with respect to the recurring questions 15

about 2004, I'm going to ask you some of the same questions 16
I asked Cindy. 17
I'm referring back to the May 19, 2005 Order 18
on the Blue Lakes water delivery demand. 19
| assume you're familiar with that Order? 20
A Yes. 21
Q. And specifically with respect to this portion 22
of the Order that occurs at Page 28, it requires by Nay 30, 23
2005, that groundwater rights iater in time than Decemnber 24
28,1873, must, quote, "submit a plan or plans to the 25
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period; is that correct?

A That's right.

Q. Okay. Now, with regard to 2004, number one,
that was what IGWA's plan called for IGWA to provide; isn'
that correct?

A.  The mitigation plan submitted by May 30th?

Q. Yes. The mitigation plan that the groundwater
districts submitted called for reducing voluntary
reductions in acres that had actually been irigated in
2004. Do you recall that?

A, Yes

Q. Letme see if | can refresh your memory.

A.  Are you asking that the groundwater
districts — what they submitted as reduction acres that
they were saying that they were irrigatad in '047

Q. Yes. Do you recall that?

A You know, they submitted reduction acres and
we applied the criteria from the Director's Order of
whether it was irrigating (inaudible). 1 don't know that
they were admitting one way or the other.

Q. In terms of this question, referring you fo
the groundwater districts' plan to provide replacement
water submitted in May of 2005, at Page 5, in which under
the heading "Study Reach Gains from Additional Voluntary|
Curtailment of Groundwater Irrigation Pumping in 2005,"
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there's the following sentence, gucis, "Both districts are
requesting, through writien notices, that all district '
members reduce their water-irrigated acres by {en percer
as compared to their 2004 irrigated acreage, and provide
decumentation o the districts by July 1 of aii reductions
that were faken,” ciose guote.

That means, does it not, that they're
proposing that they're going to take -- their voluntary
curtaiiment wili be curtailment of acres that were actually,
irrigated in 2004, is that correct?

A, That's what it would mean o me.

Q. Okay. And then the Department in its -- the
Director in its May 19th, 2005, Order with regard to
Blue i-akes {inaudible) recognized that Blue Lakes was
significantly short of water, did it not?

A.  One or more of their rights, correct.

Q. Correct. And wasn't, then, this deemed by the
Director to be a reasonable alternative to closed sale
curtailment by priority, that the voluntary curtailment
that would occur in fieu of involuntary closed sale
curtailment would at least be a reduction in actual
depletions from the aguifer that occurred in 2004, as
offered by the groundwater district?

A Yes.

Q. Now, on this guestion of seepage, referring to
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CROSS-EXAMINATION
BY MR. SIMPSON:

Q. Mr. Luke, ' refer vou to Exhibit 3, if you
would.

And if you recall Ms. Yenter's {sstimony this
morning regarding the source of Exhibit 3, do you know the
source of Exhihit 37

A.  Uh, I didn't work with this specifically, but
it looks like deliveries -- | have seen it before, |
heliave, but it looks iike deliveries in the conversion
projects from Northside Canai Company that were transmitted
to us by North Snake Groundwater District,

Q. Do you know who compiled this information;
who the authoer of this document was?

A. Uh, {believe it was Northside Canal Company.

Q. Soit's your understanding that Northside
generated this document?

A, Well, the datz, certainly, is from Northside.

Q. But as to the authorship of this document, as
you sit here today, do you know who the author is?

A, Wall | thought the numbers were put into a
spreadsheet by North Snake Groundwater District based on
the data they had from Northside.

Q. Inyour view, Mr. Luke, is the use of the
power consumption coefficient the most accurate way to
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this word to which you have been referred previously by
Mr. Fereday, and it's entitled "The Order Regarding IGWA
Replacement Water Plan,” from June 7, 2005, I'm referring
now to Page 13, paragraphs 4 and 5, wherein paragraph 4 it
states "IGWA did not present any technical analysis of the
actual additional seepage losses in the Northside Canal
Company delivery system resulting from delivery of the
additional surface water. The Department cannot credit
takeover replacement gains uniess the gains are computed
based on actual seepage data for the surface water added to
the Northside Canal Company for the system,” close quote.
Now, to your knowledge, has |GWA provided what
this Order is calling for in that paragraph; that is,
actual seepage data for technicai analysis of actual
additional seepage losses?
A. No.
Q. And do you know is it the Department’s view
that it currently continues to need that information for
credit for seepage losses that are being sought by the
groundwater districts for credit?
A, Yes, it would.
MR. STEENSON: Okay. That's all ! have.
Thank you.
MR. BREHER: Thank you.
Mr. Simpson.
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measure the volume of water pumped from a well?

A. Well, I'd like to say pretty much everything
that Ms. Yenter said. For simpler systems it is, uh, |
feel, a pretty accurate way of doing it, just as well as
any other method. In more compiex systems it (inaudible).

Q. In more complex systems, what would he utilized
if you were not to use the PCC?

A, Uh, as Ms. Yenter said, flowmeters, uh,

Hot Box, additional -- anything that monitors the water
{inaudible).

Q. And if those were maintained properly those
would ease the calculation with respect to water users?

A, To some conversions.

Q. You testified that you supervise Ms. Yenter
along with the other watermasters. Would that be correct?

A, Uh, Cindy is an employee of the Department, so
| supervise her. Other watermasters are elected or —
well, Cindy has been elected, as well, but many of the
watermasters they are not direct employees (inaudibie). 1
have guidance -- some guidance with {inaudible} over those,
but not a day-to-day supervisor.

Q. With respect to that guidance of those
watermasters who are alsc employees of the Department,
would it be fair to say that during administration you
would direct those watermasters to confirm that the action
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1 they're taking actually deliver water to the agency inyouy 1 45 minutes.
2 water right {inaudible)? 2 {A recess was taken.)
3 A. Yes. Directions from the - or Orders from 3 MR, DREHER: Mr. Fereday, cali your next
4 the Director. 4  witness.
5 G.  And in this case, for example, if there was an 5 MR. FEREDAY: We would like to call
6 Order in place directing mitigation that actuatly is to & Dr. Allan Wylie.
7 take place, would it also be part of Cindy's duties or 7 MR. DREHER: Dr. Wylie if you wouid raise your
8 would you request that she confirm that the water rights | 8 right hand for me, piease.
9 reaches the injured party? 9
10 A, Um, well, in this particular case | was i0 ALLAN H. WYLIE, PH.D.,
11 directing working with Cindy on confirming that the 11 having been duly affirmed under oath testified
12 mitigation plan, as accepted by the Department, was being |12 as follows:
13 implemented. And that we could confirm deductions, 13
14 conversions, for her {inaudibie). 14 MR. DREHER: Thank you. You may be seated.
15 Q. You think as part of that confirmation that 15
16 there also should be a provision which identifies whethey 16 DIRECT EXAMINATION
17 or not the water deliveries to the injured parties are 17 BY MR. FEREDAY:
18 actually being received? 18 Q. Dr. Wyiie, state your name and give your
19 A, Well, we have a process of collecting 19 position at the Department of Water Resources.
20 conversion data from those injured parties, so we cerfainly | 20 A, I'm Allan Wylie, and I'm in the Groundwater
21  have data that -- phased mitigation (inaudible) times. 21 Meodeling Unit here at the Department of Water Resources.
22 That shouid be part of it. 22 Q. And what are your duties there?
23 Q. Part of the overall adaptive management -- if 23 A, Um, modeling with the Department's Snake Plain
24 you will -- of processing, would it be you look to confirm | 24 Aquifer Model, and, uh, deveioping models in other areas.
25 whether or not the bhenefits of the action will actually be | 25 Q. Is it your job to answer questions that the
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1 received?
2 A. | think the data should be looked at, yes.
3 MR. SIMPSON: That's all the questions | have,
4 MR. DREHER: Thank you.
5 Mr. Feraday, Redirect.
& MR. FEREDAY: Justa minute.
7 MR. DREHER: Okay.
8 MR. FEREDAY: No further guestions.
g MR. DREHER: Okay. Thank you.
10 Mr. Fereday, how many more witnesses do you
11 planto call?
2 MR. FEREDAY: Four.
13 MR. DREHER: Four. Okay. If it's agreeable,
14 1think we probably should break for lunch, What would yo
15 suggest timewise?
16 MR. FEREDAY: 45 minutes?
17 MR. DREHER: Okay.
18 MR. FEREDAY: Do you think it's possible to
19 getdone today?
20 MR. PREHER: We're going to try to get done
21 today if we can. We're going to break for 45 minutes. And
22 again, as I've cautioned people previously at meetings
23 here, if you decide to cross ihe street piease iook because
24 the cars do not necessarily obey the crosswalk signals. |

would iike to see you back hers, With that, we'rs done for
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Director or other managers of the Department have about
what various well curtailment scenarios might do in the
Eastern Snake Plain aquifer according the Model?

A. Yes.

Q. And have you done that on several occasions?

A, Yes.

Q. Did you have the experience with development
of the Model and its calibration over the last few years?

A Yes, | did.

Q. What has been your role in analyzing the
mitigation credits that we have been discussing during this
hearing? | understand you have been listening in on this
hearing?

A.  That's correct. Um, | would guess the
numbers. Uh, in the case of the conversions, | got the
amouni of water that was delivered to the well, and | put
that into the Model and analyzed what the gains would be
for the respective river reaches.

Q. When you say the amount of water delivered to
the wells, do you mean the amount of storage water that th
groundwater districts delivered down to lands previously
irrigated with groundwater?

A, The amount of water delivered to the field
headgate.

Q. Okay. Down the Morthside Canal, gorrect?
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A Yes.

£ Did you hear the discussion today about the
relative benefit of shutfing off a supplemental weli -
there was some testimony abeut the issue of supplemental
wells, Did you hear that today?

A, Yes, 1did.

G.
evaluating what the effect of shutting off supplementai
wells might be? Have you ever looked at the supplemental
well gquestion?

A. So your question is, uh, land irrigated
parially by surface water and partiatly by groundwater?

Q. That's correct.

A. And then what would be the effect of turning
off the groundwater well?

Q. Correct

A, Um, you're asking how we -- how we evaluated
that?

Q. Yes. How, in general, you have evaluated
those kinds of situations in the past using the Model; if
you have.

A, The, uh —in this case we weren't supplied
with any case what percentage of the time the groundwater
weli was used. So we used the number that we determined
during model calibration that, in general, lands in the

Page 113
ACCURATE COURT REPORTING, INC.
(208) 938-0213 FAX (208) 938-1843

Has your work with modeling

B7 RS s

W 00~ & i B G B s

| T B K R T, T W Ny WP TR TR W 3
Ok WUMN= OO0 ~NO O WK -0

w0 o~ ot B W R

BN N = ok owh wd omh ek owh owh b ek
N o~ 0w SN O o = O

23
24
25

(208) 938-0213

THE RECORDER: {Inaudible comment.}
MR, DREHER: Ah., Okay. Al right. | knew
something was missing. Okay. Bxcuse me. You may procegt.

G. {BY MR. FEREDAY) In those evaluations that
led to the 30 percent figure, did you assume that
groundwater deliveries, a duty of water, would be four
acra-feet per acre of diversions from that groundwater
wetl?

A, Un, we were assuming that the groundwater and
surface water combined wouid yield a four acre-fest per
acre.

Q. Have you evaluated what the typical diversion
for a groundwater-irrigated acre is in the Northside Canal
Company service area where only groundwater is used; what
the duty of water typically would be there?

A.  Ng, | have not.

Q. Do you believe that it would be the same --
that is four acre-feet - as it is with surface water?

A. I guess in the absence of any other
information | would have to accept four.

Q. The duty of water of four acre-feet, if it is
water that is delivered down the Northside Canal it
involves more than that, doesn't it, to get it there to the
field headgate fo carry water?

A, Yes. There are losses.

Page 115
ACCURATE COURT REPORTING, INC.
FAX (208) 938-1843

Northside service area uses the groundwater 30 percent of .
the time. So that's the number we used.

Q. The 30 percent number, then, came through you
previous experience using the Model for mixed source
irrigation land -- mixed being ground and surface?

A, Yes.

Q. Do you know how those data were gathered with
regard to the previous model runs? How long a particul
well is run and how much -- surface water irrigation and ¢
forth, how those data were collected?

A Um, the -- we used the water duty number that,
uh, it took about four acre-feet -- four feet of water per
acre to adequately irrigate land in the Northside area.

And then, um, saw how much, uh, water was left over for the
mixed land, and then figured that they had to
make up the difference using grouncdwater.

Q. Based on a four-acre foot per acre delivery at
the field --

A, Atthe field headguarters, ves.

THE RECORDER: {Inaudible comment.)

MR. DREHER: Mr. Fereday, if you could pause
for a moment, we're not sure we're picking up Dr. Wylie's
responses hers.

(To the Recorder): Okay. So we don't have
the digital recorder anymore?
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Q. Do you think that the losses of somewhere in
the range of 30 percent in the Northside system are a
fairly reasonable or reliable figure to use -- 30 percent?

A, ['ve heard it commonly used, |--[don't--
don't know if it's been measured, but {'ve heard it very
commonly.

Q. Would that surprise you that it would be as
high or as low as 30 percent, or does that sound like a
reasonable number, in your experience, for canal losses?

A Uh, | don't - it didn't sound -~ doesn't
sound shocking to me.

Q. Okay. To your knowledge, has there been any
study done of losses In the Northside Canal system?

A.  None that i'm aware of.

Q. The Model has been structured so that it can
evaluate the effects of seepage from canals and laterals on
the aquifer; isn't that correct?

A. That's correct.

Q. Could you describe to us how the Model looks
at canal seepage?

A.  During calibration?

Q. Well, first during calibration and then
through an - a sample model run.

A.  During calibration we took a - justa
percentage of the water delivered, much the way the canal
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companies, uh, figure it So just from the delivery map
out, the frace of the canal, and, uh, subtract off the
percaniage -- that percentage over that reach of the canal.

Once it got to the service area, then, uh, we
typically did not put in the - the canals and laterals,
because water lost in the service area was much like, uh,
deep percolation during irrigation.

Q. So the Northside Canal was modeied in that
context as part of the calibration exercise for the Model?

A, That's right.

Q. And | take it, then, that the Model
calibration was assuming that losses in the main canal o
whatever number was accepted -- let's take 30 percent --
found its way into the aquifer?

A. That's correct.

Q. And the amount of water that was delivered out
of the main canal into the network of laterals and on to
actual irrigated lands, that was a second subset of loss,
if you will; is that correct?

A. That's correct.

Q. And that subset of loss was subject to another
coefficient, Whether it was 30 percent or 15 percent, it
was another coefficient; is that right?

A.  No. Once it reached the service area, in most
cases we just took, uh, the water that reached the service
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A, We did an analysis on the Northside Canal,
that's correct,

Q. De you recall how much water was used in the
Morthside Canal, or diverted info the Northside Canal for
that exercise, at least according to your model work?

A. | think we were looking at a potential
recharge of right around 300 cfs diversion, And there was
some assumption about how far that water weould make it down
the canal.

Q. Do you recall what the resulis of that model
run were -- how much recharge occurred?

A, Uh, it would -- it was all of it. Uh, there
was some assumption that the 300 cfs, it would get sc far
down the canal. |don't remember how far, But all of it
was recharge.

Q. With regard to the groundwater districts’
conversions and acreage reductions that we have been
discussing today, you've heard, haven't you, the testimony
concerning the fact that the Department did not extend any
seepage credit as recharge for the deliveries to
conversions, for example, and to the Sandy Pipeline and
Ponds Project? Have you heard that?

A, | have heard that, yes.

Q. Do you know why the Department did not extend
that credit for seepage losses for the water carried to
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area less ET. And then the rest of that went in as aguifer
recharge.

Q. Okay.

A.  Less ET and precip.

Q. Yes. Moving forward from calibration, the
calibration exercises of the Model, have you used the Model
or seen it used to evaluate the effects of seepage fosses
from canals, laterals, or surface water irrigation; the
effects on the aquifer?

A. Surface water irrigation, I've not done it
with canals.

Q. Okay --

A, Well, uh, this spring we looked at potential
recharge operations on canals.

Q. Could you describe that exercise this spring
with regard to using the Model to predict recharge from
canals?

A. Just, uh, took a shape file and laid it
over - of the canal, laid it over the Model grid, and
selected all the cells in the Model grid that intersected
the canal shape file. And extracted that information and
put in, uh, a uniform linkage value and -- and ran the
Madei.

Q. Is the Northside Canal included in that
analysis this spring?
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those projects?

A. | - I'm afraid you would have to look pretty
hard to find somebody more ignorant on policy than me.

Q. |take it that's a "no"?

A. | have no idea,

Q. And because that's a policy question, is that
right?

A.  That's right.

Q. Fdlike to ask you a hypothetical question
about a hypothetical well a few miles back from the canyon
rim in an area that would be relevant fo the Blue Lakes or
Clear Springs facilities that we're discussing today.

If that well is shut off for one year it will
have a certain-predictable effect, according to the Model,
correct?

A. Correct.

Q. On those spring flows?

A, Lh-huh.

Q. Isthata"yes"?

A. That's a"yes." Sorry.

Q. And if that well is kept off for a period of

years, that -- what will be the effect of that -- of that
shutoff on the spring?

A. It will slowly increase.

Q. With regard to the 2400 acre-feet that vou've
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heard us discuss at some length already today, do you have 1

an opinicn as to where that 9400 acre-feet went that was 4
diverted into the Northside Canal and then was not 3
delivered to actual diversions out onto the ground at the | 4
conversion sites or into the Sandy Pipeline? g
A,  There - | think there are three possible 6
fates; one wouid be evaporation, one would be deep 7
percolation, and the other would be returns. 8
Q. Deep percolation would be recharge to the 9
aquifer? 10
A. Recharge to the aquifer, yes. ek
Q. Would you expect that that 9400 acre-feet 12
would have a fate any different from any other similar 13
component of water in the canal over that irrigation 14
season? 15
A, No. 16
Q. With regard to the 1380 acre-feet, do you 17
recall what that number was referring to? 18
A. The amount of water delivered to the 19
conversion acres, 20
Q. That was excess of the duty of water four 21
acre-feet per acre? 22
A, Yes. 23
Q. Do you recall that testimony to the effect |24
that that water was recognized as having recharged the 25
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A Uim, my - my opinion is that, you know, it was
measured as being delivered fo the field, ub, it ought to
be put in at the field.

Q. Okay. Do you agree that the dry-up of evena
very smail parcei of irrigated land on the ESPA that's
irrigated with groundwaier wouid have a positive affact on
aguifer recharge, or would resuit in a decrease in
depletions of the aquifer, if you will?

A ttwould,

MR. FEREDAY: No further questions.
MR. DREHER: Okay. Mr. Steenson.

CROSS-EXAMINATION
BY MR. STEENSON:

Q. Mr. Wylie, I'm Dan Steenson. | represent

Blue Lakes Trout Farms. We haven't met.

A couple of questions. You just mentioned
that you lokbied for a certain way in model calibration or
treating water delivered to converted acres, correct?

A.  That was a model use not calibration.

Q. Calibration?

A, Yes,

Q. Canvyou describe -- you know, explain that
iobbying process that you just mentioned to me, what did
you mean by that lobbying for {inaudible)?
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aguifer? Do you recall that?

A, Yes.

Q. Did you have a role in determining that -- or
evaluating it?

A. 1, um, had a role discussing - invelved in
discussing what to do with i, as well as doing the
evaluation, yes.

Q. Could you describe what the substance of
those considerations were, with regard to the 1380 or the
excess water? Why was it determined, for example, that it10

L= - - - T 7 B - S IC T U

would be spread through the Northside system? 11
A.  There was spme concern, because it was above 12

the four acre-feet of common water duty in the area. There " | 13
were some, uh -- | guess | can say | lcbbied that that 14
water should be put back -- put in, uh - into the Model at 15
the spot where the weli was. 16
Now, there was, uh, some concern that it was 17

abaove the four acre-foot water duty, so it shouidn't be put 18
in like that. And the resulting, as you saw, was that it 19
was spread over the surface-water irfigated lands within 20
the Northside surface area. 21
Q. And scientificafly which is more reliable, in 22
your view, in terms of evaluating the recharge effect, to |23
calcuiate it as having been spread, or caiculate itat the | 24
site of the converted acre? 25
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A.  ljust said that, you know, i, uh, the
groundwater users had, uh, leased that water and that it
was delivered to that field, then they ought to get fult
credit for it

Q. How much have you lobhied for that wouid you
explain?

A. | believe, um, Mr. Spackman, Mr. Luke,

Cindy Yenier, and the Director were involved in those
discussions.

Q. Was that a frequent occurrence that with
regard to some particular use of the Model or some - other
other issues relaied to the Model there were issues that
were the subject of some opinion and debate and resolution
through group discussion {inaudible)?

A, No.

Q. Were there any other issues whare you or
someone eise would have lobbied one perspective against
another perspective and another one lobbied by somebody
else used in developing the Model?

A. During development, yes, there were extensive.

But that's not the focus of this.

Q. ({lnaudible.)

A.  Uh, during model development there were many
discussions about how to go about developing the Modal.

Q. Okay. And by that do you mean people would
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have varying opinions and agreements, disagreemenis about
izzues between the Model?
A, I'd say - | could give you an example. Would
that »-
Q. That would be fine.
A, Okay. During model development, um, we
were - we discussed how to handle tributary underflow.
That's, uh, flow into the aquifer from, uh, surrounding
aguifers., So we debated how to handle that, And there
was - there was an extensive debate.
Some people wanted to have, th, a seasonal
change in that signal, so that nearing, say, spring maybe
the recharge coming in through the tributary basins would
be higher and in the fall it would be lower. And some
people thought we reaily don't know what it looks like,
and, uh, assigning 50 much detail to it might erronecusly
lead somabody to conclude that we know meore about the flow
into the aquifer than we do. In the end, we wound up
changing it during wet years up and dry years down, but
leaving it on a annual basis was flat.
Q. And so as a result in this particular example
the consensus conclusion, ! would take it, may or may not
represent reality. It represents debate, discussion, and
consensus.
But | take it there's a level of uncertainty
Page 125
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are you familiar with that process?

A, Yes.

@ And it's already hearing {phonetic), after
that wetting process, three quarters or more with capacity,
isn't it fair to say that the incremental addition of water
to that canal results in a lower percentage seepage than
the percentage loss from a less fuil canai?

A. Sowhat you're asking is if we add & little
bit to an almost multiply fult canal are we substantially
going to change the leakage? No, we aren't going to
substantially change it.

Q. So would it be fair to say that there would he
somewhat of a gradient, if you wil, in loss from a hundred
percent in an empty canal to -- as a percentage -~

A, Uh-huh.

Q. --tosomething closer to zero in the
incremental addition to a full canal?

A.  Probably not zero, but you would ositonially
{phonetic) approach some value, in the Northside presumably
pretty close to 30 percent.

Q. And the 30 percent number is a number -- |
guess | would suggest to you that it's a received number,
as far as you're concerned, not one that you know of any
basis for?

A.  That's right.
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1 in terms of knowing whether or not your consensus decision
2 represents reality?
3 A.  That's correct.
4 Q. And that was an example of other circumstances
5 in which that kind of discussion and resolution of issue
6 process in total; is that correct?
7 A.  That's correct.
8 Q. Okay. Now, with respect to canal seepage,
9 considering a canal in cross-sections it looks kind of
16 like a -- generally a canal would look somewhat "U" shaped
11 with banks on the outer edges of the "U" and with a body?
12 A.  That's correct.
13 Q. HNow, the amount of water lost, | take it, from
14 the 300 cfs example we discussed, isn't it correct that the
15 amount of water lost from a half-flow canal would be a
16 greater percentage of the water in that canal than the
17 amount of water lost from a three quarters flow of a full
18 canal?
19 A. Forinstance, a hundred percent of the 300 cfs
20 we thought would have been lost.
21 Q. And that would occur because the canal can
22 catry a whole lot more than that amount of water, correct?
23 A. That's correct.
24 Q. Soif you have a canal that's already had that
25 initial wetting to begin part of the irrigation season -
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Q. So 'l represent to you that the Department
Director issued an order entitled "Order regarding IGWA
Replacement Water Pians,"” with reference to the Blue Lakes
water delivery call, and it's dated June 7th, 2005, in
which it was suggesting that -- or it was stating that it
needed, quote, "technical analysis of the actual additional
seepage losses in the North 5nake.”

Now, North Snake and the NSCC delivery system,
resulting from the delivery of additional surface water,
further suggested that the Department cannot credit IGWA
with replacement gains unless the gains are computed based
on actual seepage data or the surface water added to the
NSCC delivery system,” close guote.

So doesn’t that sound reasonable that to
assign a value to the incremental addition to the canal at
some amount of water, rather than just use some received 30
percent figure, there needed do be some technical basis for
that incremental addition of seepage?

A, Yes. Uh, | think that's saying that the
Department needs to know what's happening to that water in
order to give anybody credit for it.

Q. Now, 30 percent is a figure, then, when you
have caicuiated, ub -- done ali the runs to caiculate the
effect of irrigation deilveries on aquifer ievels over
time. As | note, you're done getting a descrintion that
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you can work with here to understand in terms of working. 1
i fake it you've used 30 percent as the figure for
coniributions to the aquifer from canais such as the
Nosthside Canal, When you have modeied the effect of
irrigation over the iast hundred years or 8o on the ESF, i
that the loss figure that you used; 30 percent?

A, Yeah. Over the calibration pericd.

Q. And you have done -- as a result of these
madel runs - you developed information to suggest the
impact of irrigation on aquifer levels over time; is that
correct?

A That's correct.

Q. But, again, it's based on a 30 percent figure
about which you have no technical basis; is that correcty 14

[T-I0 - R - I S A A

10

A, Yes. They're -- they’re received numbers. 15
MR. STEENSON: Thank you. | have nothing 16
further. 17
MR. SIMPSON: Mr. Simpson. 18

MR. SIMPSON: | have no questions. 19

MR. DREHER: Mr. Fereday, Redirect. 20

MR. FEREDAY: Just one moment, please. 21

22

REDIRECT EXAMINATION 23

BY MR. FEREDAY: 24
Q. Dr. Wylie, with regard to the 30 percent loss 25
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A, Pwould have included that in the evaporation,
but yes, that's it.
Q. Okay. Secondly, um, | want to address your
term -- your use of the word "lobbied.”
Wouldn't 2 bettar description of what you
described be you had a proposal?
A. 1ihad a proposal, yes.
Q. Okay. And in terms of that process, for the
sake of the record, | want to make it clear that when you
were describing the discussions in consideration of various
proposais for handiing tributary underflow, that was not
discussions within the Department, per se, that was
discussions amongst the technical medeling committee that
included consultants representing various interests; is
that not correct?
A. That--yes. Itwas the Eastern Snake
Hydrologic Modeling Committee where those discussions took
place.
Q. And then refated to that, when you
described — you were asked the question who was involved
in the deliberations about what to do with the excess water
beyond the four acre-feet per acre, you mentioned
Mr, Spackman, Mr. Luke, and Ms. Yenter, and you mentioned
me. Butl didn't make the decision as to how to spread
that excess water, as | recall; did 17
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in the Northside Canal, and that being a received number, | 1
isn't it a fact that the Model development and calibration 2
used that number? 3
A.  Um, | don't rermember the actual number usad, 4

but i, uh, suspect that Bryce Contour, who set that up, 5
consuited with Ted Diehi and got an order from Mr. Diehl. 6
MR. FEREDAY: No further questions. 7

MR. DREHER: Okay. Thank you. 8

Dr. Wylie, | do have a couple points of 9
clarification. 10
11

VOIR DIRE EXAMINATION 12

BY MR. DREHER: 13
Q. First off, | missed what you said you thought 14
would be the fate of the 9450 acre-feet of water. What was | 15
the fate that you had said? 16
A. | said there were three possible things. It 17
could be loss to evaporation, it could, uh, be loss to deep 18
percoiation, and it could, uh, go to returns — a return to 19
the river. 20
Q. Okay. Isn't there a fourth possibility 21

wherein that water may have been diverted by the canal ang22

wasn't lost to evaporation; deep percolation? And what 23
didn’t refurn to the river would have been distributed to - | 24
ether shareholders on the Northside Canal system? 25
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A, bdon't remember, um -- | guess all | remember
is that it wound up getling dispersed.

Q. And in a related question, when 1 ask you to
simulate some particular set of circumstances using the
Modet, | don't tell you how to do that, do |?

A. No.

Q. One lasf point of clarification. This morning
Ms. Yenter testified that when water was -- and I'm
paraphrasing it as best as | can remember it, when water
was delivered to conversion acres that were served with the
supplemental well, then the amount of groundwater pumped pr
withdrawn through that supplemental well was subtracted
from the credit that was given for the surface water
conversion, and | didn't remember that that's the way that
was done.

A. Nao, | took the amount of water that was
delivered to the acres -- the conversion acres. ) didn't
subtract the pump water.

Q. Soif - if, in fact, the - there were
supplemental wells that were -- that were used during the
year when surface water was being delivered for purposes of
conversion, we didn't -- we Just presumed that that didn't
have any effact;
two, is that a valid way to address that?

A. In a sense the water that is pumped -- or the
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water that's delivered to the field, uh, we're assuming 4
it's either, uh, so0 it can go to ET or it can go te deep 2
percolation. So given — either flaver of water suffers 3
those same two fates. It doesn’t matier whether, uh, we 4
take into consideration the pumped water. 8

Because the defivered surface water will go fo 6
satisfy ET or infiltrate back into the aquifer. And it 7
would be the same in the Model as if thal water had been 8
pumped by a groundwater well. So if what we want to Iook 9
at is the effect of the conversion, then just looking at 10
the converted water gives us the clearest picture of the 11
effect of the cenversion. 12

MR. DREHER: Thank you. Now, | guess because |13

I asked some extensive questions, Mr. Fereday, if you woulgi4

like to Redirect at this point f would give you that 15
opportunity. 16
MR. FEREDAY: Yes. Thank you. 17

18

REDIRECT EXAMINATION 19

BY MR. FEREDAY: 20
Q. Dr. Wyiie, with regard to your testimony just 21
now about supplemental wells on converted acres, did | 22

understand you to say that the supplemental wells pumping23
was ignored? 24
A.  That would be correct. 25
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conversion land for (inaudible) was an issue that we

discussed af the information hearing a week or s0 ago.

And - my eyes are pretty bad {inaudible}.

CROSS-EXAMINATION
BY MR, SIMP3ON:

Q. Weil, Dr. Wyiie, let’s say, for example, that
onh a conversion parcel of 75 acres that was delivered
that parcel, we'll say 362 acre-feet, would it not be trug
that for that particular conversion that they would only
get credit for that conversion of (inaudible) feet? Thal
what they would get credit for with respect to the
conversion water, correct?

A.  That's, let's say, another hypothetical
situation that [ can do math for.

Q. Well, that's why [ tried to use 75 acres
times 4.

A. Let's say there's a -- you have a conversion
and you deliver, uh, ten acre-feet to it. Then that's ten
acre-fest that don't have to be pumped to satisfy £T, so
you should get, uh, full benefit for that ten acre-feet no
matter how much you pump.

Q. Okay. That's the end of your example?

A. That's the end of my example.

Q. Allright. So back to Mr. Dreher's question.

FPage 135

ACCURATE COURT REPORTING, INC.

FAX (208) 938-1843

B

W 0~ MmO R LN =

I I R R R i T R
h A N2 D W ~NO | AR 20

(208) 938-0213

MR. FEREDAY: Just one moment, please, 1

Q. (BY MR. FEREDAY) Dr. Wylie, your modeling, 2
then, involved modeling the surface water delivery to that | 3
site. That was the key to your modeling exercise to 4
determine what that converted acre would deliver interms | §
of aguifer henefit? 6
A, That's correct. 7

Q. Do you know whether the groundwater production, 8

on that acre was later deducted from that value? 9
A.  ltwas not. 10

Q. [t was not deducted? Ek|

A, No. 12

Q. 8o you're saying that the groundwater user got 13

full credit for the full delivery without any netting out 14.
of the groundwater pumping that might have occurred? 15
A. That's correct. 16
MR. FEREDAY: Okay. No further questions. 17

MR. DREHER: Mr. Steenson, Mr. Simpson, would : 13

you like to Recross? 19
MR. STEENSON: No. 20

MR. DREHER: Mr. Simpson, would yot like to 21
Recross? 22
MR. SIMPSON: Well, Mr. Director, it's just 23

that this conversation about whether groundwater -- 24

dwater wells pumping sn
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if there was groundwater pumping occurring on a conversion
parcel, was that groundwater pumping considered with
respect to the amount of mitigation provided for that
parcel?
A, No.
Q. And that was based upon the policy that the
Department developed in analyzing the mitigation plan?
A, That's because any water that gets delivered
to a conversion is water that doesn't have to be pumped, so
there's a direct benefit to the aquifer.
Q. Se the total amount of water delivered to that
conversion of the parcel couid be credited?
A.  That's right.
Q. Irrespective of whether it's beyond the four
acre-feet (inaudible)?
A.  Asitturmed out, that wasn't the case for
this analysis. But because -- if it was more than four
acre-feet then it'was dispersed.
MR. SIMPSON: No more questions.
MR. FEREDAY: Mr. Director, if | may just ask
another foliow-up question of Mr, Wylie?
MR. DREHER: Certainly.
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REDIRECT EXAMINATION j
BY MR, FEREDAY:
Q. Mr. Wylie, couid you refer to Exhibit 2,
please, which is Ms. Yenter's January 13th, 20086
memerandum. ! recognize that there is some - on Page 2 3
the top | recognize that there's some confusion about your

At the top of Page 2 maybe we have something
that might help shed light on this. | hope so. Perhaps it
will make it more confusing.

But it says there that acres formally
irrigated with a mix of ground and surface water were give
credit at a rate of 30 percent of total acres in order to
limit replacement credits to the average actual historical
depletion of groundwater.

Could you describe to me whether that sheds
any light on this guestion we have just been discussing?

A, This is about the initial - this is about the
initial groundwater model runs for IGWA's proposal. And,
um, what | was talking about was what we could call a
"postaudit” where we actuaily had water delivered. We
could actually use water delivered. We didn't have to
guess how much water was going to be delivered.

in the initial runs we didn't know how much
water was going to be delivered, so we tock a guess. And
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“fith the combinad volume of surface watey
shown by Nerthside Canal Company’s records that have beep
deliverad to conversion acres and groundwater diverted by
conversion {inaudible) exceeded 4.0 acre-feet per acre, the
Department assumed all the groundwater diverted was used
for irrigation on the conversion of (inaudibie). The
volume per acre of groundwater diverted was subtracted fror
the 4.0 acre-faet per acre, and the Department assumed that
any remainder of surface water delivered by the Northside
Ganal Company (inaudible) into the ground and boundaries g
the Northside Canal Company.”

A. Yeah.
Q. Okay. Is that consistent with the testimony
you've given?
A. Yes. Thatif it got over a water duty of
four, then the surface water delivered above water duty of
four acre-feet was dispersed over the surface-water
irmigated areas within the Narthside Canal Company.
Q. "And the velume per acre of groundwater
diverted was subfracfed then from the 4.0 acre-feet per
acre™ -- (inaudible). "And the volume per of groundwater
diverted was subtracted from 4.0 acre-feet per acre and the
Department's (inaudible) remainder of the percolating
method."
A.  What we did was, if it was over four, then we
Page 139
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that guess was based on the value that best calibrated the
Mode! for mixed source lands.

Q. That was the 30 percent value?

A.  That was the 30 percent vaiue.

Q. Sowhen Ms. Yenter is saying here that these
mixed acres were given a credit to the tune of 30 percent,
she means that at the initial look they were given that,
but later they might have been given more or less than that
depending on some other --

A On-

Q. --calculation?

A. - what was actually delivered to the field,
yes.

W~ kWM A

L N = 8
L R S T

MR. FEREDAY: Okay. No further questions.
MR. DREHER: Mr. Steenson,

J = §
-~ &

RECROSS-EXAMINATION
BY MR. STEENSON:

Q. I'l follow up with one. I'm just trying to
(inaudible), Dr. Wylie. And I'Hl read fo you from the
April 29th Order of the Director approving the 2008
substitute curtailments. Under the heading of Page 4
“Deiivery of Surface Water and Groundwater ion
from™ -~ "With the combined voiume of surface water
shown™ - and this Is paragr {inaudible).

e T L
= O o o

My
Uivers
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knew that, uh, beyond a shadow of a doubt the groundwater
pump was put on the intended field. So that went on the
intended field. Then whatever it took to get up to four
from surface water, we put on the field, and the, uh,
excess above that was dispersed.

MR. DREHER: Mr. Steenson, let me try to
simplify this a little bit, since | maybe made it a little
more complicated.

Essentially, the groundwater districts were
given credit for all the surface water that was delivered.
And that surface water either went to ET or went to
recharge; one or the other. But they got credit for all of
it; all that was delivered. And there was no -- the
subtraction that's referred to in finding 12 is just
another way of saying the same thing, that if groundwater
was used on those acres then that resulted in more surface
water being available for recharge. Because the surface
water either went to ET fo meet the four, or recharge; one
or the other. And there was no subtraction of groundwater
diverted from the amount of surface water that was
delivered:

O o~ O ;P WM -
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VOIR DIRE EXAMINATION
BY MR. DREHER:
Q. Now, that's my understanding of it, and | have
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o now ask, Dr. Wylie, is that a correct representation of
what we did?
A, That's correct.
MR. SIMPSON: Mr. Director, if | may?
MR. DREHER: Mr. Simpson.

CROSS-EXAMINATION
BY MR. SIMPSON:
Q. Dr. Wylie, if there was groundwater pumped at
that location it may mean that some of that surface water | 10
went towards recharge, as opposed to being utilized on that11

RN . ST RN R XN

@

parcel. The net result was that more surface water is 12
recharged because groundwater pumping cccurred at that | 13
parcel; is that correct? 14
A.  Yeah. | think so, if | understand you. 15
MR. SIMPSON: Okay. 16

17

18

VOIR DIRE EXAMINATION 19

BY MR. DREHER: 20
Q. But, Dr. Wylie, only to the extent that it 21
exceeded four acre-feet per acre, right? If groundwater -- | 22
if one acre-foot per acre of groundwater was pumped ata | 23
particular location and only three acre-feet of surface 24
water per acre was delivered to that location, there was no | 25
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page -
A, Okay.
Q. - if you will, and this is for 75 acres?

A.  Uh-huh -~ yes.

Q. Okay. So if you work your way over on the
spreadsheet you can identify how many acre-feet wer
delivered through surface water to him?

A, Yes.

&. That numberis?

A, 363 acre-feet delivered.

Q. Okay. So that would have exceeded the four
acre-feet per acre allowancae, if you will, for that parcel,
right?

A. Yes. Thatcomes up to 4.84 of water duty.

Q. So doss this also identify that there was
groundwater delivered to that parcel?

A. Yes. Estimated groundwater delivered is,
uh, 85.

Q. Okay. And does it also, then, in the second
to the last column, identify the surface water delivery?
And what's the title?

A. "Surface Water Delivery Credit In Acre Feet.”

Q. And thatis how much?

A, 215 acre-feet.

Q. Okay. So with respect to the surface water
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water for recharge? 1
A, Yezh. Perhaps we can work through a few 2
examples. 3
MR. SIMPSON: Dr. Wylie, can we just use the 4
spreadsheet that the Department created forone ofthe | 5
groundwater users whose language it utilized for 6
conversion? Then we have actual numbers that | think -1 7
don't think that we're that far off -- 8
THE WITNESS: Okay. ]

MR. SIMPSON: -- butl want to use it just for 10
clarification. Your eyes are obvicusly better than mine so11
you'il be able to read this. 2
MR. DREHER: Mr. Simpson, is that an exhibit 13

that you're referring to? 14
MR. SIMPSON: Well, Mr. Director, it's part of 15

a spreadsheet that was e~-mailed out to all the participanis16

17
18
19

RECROSS-EXAMINATION 20
BY MR. SIMPSON: 21

that we received.
{Discussion off the record.)

Q. On top of this sheet, Dr. Wylie, it says "IDWR 22
Conversion Spreadsheei.” And i'ii reference io you, 23
Dr. Wylie, it's for - I'l} just use the example of 24
Jack Heywright {phonetic) at the botiom of the second | 25
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delivery credit allowed for that 75 acre parcel it was 215
acre-feet?

A, That's correct.

Q. And the balance of that -- that is the
difference between 215 and 363 would have been recharge
spread over the system?

A, That would have been dispersed, that's right.

MR. SIMPSON: All right.

MR. DREHER: Mr. Simpson, for the sake of the
record, will you attempt to describe what that document is
that you have been using as this example.

MR. SIMPSON: Well, | will aliow Mr, Fereday
to do that or, conversely, to introduce this, if you would
like to.

MR. FEREDAY: Yes. This is a spreadsheet that
was provided to us from the Department. | think it was
provided to all the parties. It's a large spreadsheet that
came across as very difficulf to read because it's small
print. We have blown it up a little bit and we have
written on the top "IDWR Conversion Spreadsheet." There
was a similar one that was done for the reduction acres, so
that's what it was.
introduce that as an exhibit?

MR. FEREDAY: Yes. | balieve 1 will, given
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the fact that it has been discussed. So we'll Introduce L
that as Exhibit 9. 2
MR. DREHER: Mr. Steenson, Mir. Simpson, | 3
assume there's no objection to this? 4
MR, STEENSON: No. 5

MR. SIMPSON: No objection. 6

MR, DREHER: And we'll admit Exhibit 3 7
together with the previous eight exhibits that have already 8
been admitted. g
(Exhibit No. $ was admitted 10

into evidence.) 11

MR. DREHER: Dr. Wylie, | think we're done. 12

You're excused. 13
Mr. Fereday. 14

MR. FEREDAY: Mr. Director, at this time | 15

would like your indulgence in allowing Brad Sneed to 16
examine the next two witnesses from the groundwater |17
districts. 18
MR. DREHER: Certainly. 19

Mr. Sneed. 20

MR. SNEED: Mr. Director, | will now ask that 21

Mr. Rex Minchey take the stand as IGWA's next witness, | 22
MR. DREHER: Mr. Minchey, will you raise your |23

right hand, please. 24
25
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other members of the district?

A, Somewhat, yes.

Q. Could you all us how you interact with those
members, generally?

A, Uh, by answering, uh, phone calls, interacting
with them at meetings with questions, and talking with them
ahout their concerns and -- and, uh, siuff in the areas
concerning water.

Q. How often do you have meetings for your
membership?

A, Uh, for the total membership we have an annual
meeting, uh, pius an annual budget meeting, and we have had
two or three emergency or, uh, other meetings.

Q. Do you have open meetings periodically,
though, for the members to attend if they wish?

A.  \We have, uh, monthly board meetings that
anyone can attend.

Q. Do you know approximately how many members
belong to the North Snake Groundwater District?

A, There Is approximately 400 to 410.

Q. And do you know how many acres are
collectively held by the members within the North Snake
Groundwater District?

A.  To the best of my recollection, it's around
105- to 110,000.
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JOHN REX MINCHEY,
having been duly affirmed under oath testified
as follows:
MR. DREHER: Thank you. You may be seated.
And please begin by stating your name and address for the
record.
MR. MINCHEY: My name is John Rex Minchey,
245 Ranchview Road East, Jerome, |daho.

O W W~ bW N =

DIRECT EXAMINATION
BY MR. SNEED:

- -
—

Q. Good afternoon, Mr. Minchey. 12
What do you do for a living? 13

A I'm maintenance manager of Jerome Cheese, 14

Q. Are you involved at al! with the North Snake 15
Groundwater District? 16
A, Yes. 17

Q. Could you tell us how you're involved with the 18
North Snake Groundwater District? 19
A.  Well, in one aspect I'm a representative for 20
Jerome Cheese as a member of the North Snake Groundwater 21
District, as well as Unit 3 water users. And the other 22

aspect I'm on the Board of Directors. 2
Q. As a member of the Board of Directors for the
Morth Snake Groundwater District do vou interact with the
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Q. Do you recall last spring and early summer
when the Department issued its two delivery call Orders
with respect to the Blue Lakes delivery call and the
Glear Springs delivery call?
A, Yes, sir.
Q. And did there come a time when you discussed
those Orders with members of your groundwater district?
A, Yes, sir,
Q. And what was their general reaction to those
two Orders?
A Well, their general reaction was, uh, how can
this be, but we'll, uh -- we'll do what we have to do fo
mitigate so that we can continue to farm.
Q. And what specifically did those two Orders
require your members to do last year in order to avoid
involuntary curtailments?
A. Uh, voluntary curtailment.
Q. Anything else?
A.  Uh, continuing with the, uh, conversions and,
uh, basically that's it.
Q. Did the Ordears alter the total acres that your
members were allowed to farm last year?
A.  Not to my recollection.
Q. Did the Orders require that - orwasita
result of those Orders that some of your members converted
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groundwater irrigated acres to surface water irvigated
acres last year?

A. | belisve that helped to facilifate some of
the additionai conversions that happened in 2005. The
iargest thing that the Orders did is facilitate a voluniary
curtailment of around 8,000 some acres, | believe.

Q. Wiih respect to the conversion water last
year, who sold that water to North Snake Groundwater
District?

A. Itwas a, uh -- different places. Water was
rented from Beil Rapids. From, uh - surface water users
up in the, uh, 110, 120 Water District area, uh, rented
some water, | believe, from Pocatello. Different places
like that we worked with Idaho Groundwaier Appropriators
for that water.

Q. Do you know how many total acre-feet your
members purchased last year in surface water for their
conversion projects?

A. |t seems to me like it was in excess of
80,000, but for just the conversions --

Q. Yes, just last year's conversions,

A. For just the conversions and the
Sandy Pipeline was 40 thousand plus.

Q. Do you recall roughly how much you paid or
your members paid per acre-foot for that replacement wate
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Q. And | think you said earlier that there was,
reughiy, 40,000 acre-feet that were diverted for conversig
projects and the Sandy Pipeline; is that correct?

A, That's correct.

Q. And do you remarmber what proportion of that
was diverted for the conversion projects and not the
Sandy Pipeline, roughiy ?

A. There was, uh, about 10,000 delivered -- ufj,
diverted - probably 15,000 -- 13,000 diverted for the
Sandy Pipeline, considering the losses and all. And there
was -- the balance of that was delivered - was diverted
for the conversions.

Q. Okay, So, roughly, 26-to 27,0007

A, 27 something - 28,000,

Q. And so out of that 26- or 27,000, you said
roughly abouf 20,000 was delivered to --

A.  Our accounting was about 20,400 and some, |
believe, actual delivery.

Q. Do you have an idea what happened to the
difference; the 6,000 or so difference between the two
numbers?

A, Um, yeah. We're charged a 30 percent, uh,
seepage fee on any water that's put in the canal -- ail
farmers are. Allirrigators are charged a 30 percent loss
fee. When it's diverted from Milner to wherever you

Page 151
ACCURATE COURT REPORTING, INC.
FAX (208) 938-1843

1 just for the general range? 1
2 A.  To the best of my knowledge — and we didn't 2
3 pay the same amount per acre so it varied somewhere between | 3
4 8 and 10 and 11 an acre-foot. 4
5 Q. How was the surface water delivered to your 5
6 members conversion projects last year? 6
7 A. Northside Canal Company canals. 7
8 Q. Did you have a confract with them to do that 8
9 orwasit-- Ej
10 A.  We have an agreement, yes, 10
11 Q. Was ita handshake agreement or a written 11
12 agreement? 12
13 A, Well, it's more in writing, because, uh, they 13
14 require us to request that they deliver our water, and they 14
15 raquest from the Depariment the approval of the Department 15
16 to deliver the water, sc it's all writing. 16
17 Q. And how much did Northside Canal Company 17
18 charge the Water District for delivery of that surface 18
18 water to conversion projects? 19
1) A.  Thats called a "willing fee" and that's three 20
21 doilars per acre-feot. 21
22 Q. Do you know how many acre-feet of surface 22
23  water were actually delivered by Northside Canai Company to 23
24 the conversion projects in your district? 24
25 A. There was somewhere close to 2,500 25
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divert, you lose 30 percent.

Q. Is that pretty standard?

A.  That's standard as far as everything | know.

Q. Do you know whether the Department gave
Northside Groundwater District, through the North Snake
Groundwater District, any mitigation credit for those
losses in the canal?

A. Notin anything | have been able to tell in
the documentation.

Q. And when did you first discover that they were
not giving any credit for those losses?

A, Sometime between May 12th and May 15th, when
we received the, uh, compiled data from the Department
teliing us what the conversions and the, uh, idied acres
had contributed to the mitigation plan. On the 16th we
discussed that in a Board meeting at length.

Q. And that's May 16th of this year?

A, May 16th, 2005.

Q. 20067

A, '06. Thank you. I'm not nervous.

Q. And when you said we discussed this at length,
was that the Board members discussed it or --

A, The members of the North Snake Groundwater
District Board, yes.

Q.

Were there any

of the members present at that
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meeating? 1
A, Yes, there was. 2

Q. And do you recall how some of them may have | 3
reacted to that information that the Department was not | 4
geing ie give credit for those seepags losses? 5
A, Well, | don't understand why that wouldn't be. 8
They're going into what's befieved direct recharge. And - 7
and thaf's going directly into the aquifer. | mean, that's 8
the whole thing here is building up the aquifer. 9
Why wouldn't we get credit for it? We paid 10

for it, paid dearly for it, and got zero credit for it as 11
far as we knew, Jt was -- it was very -- very -- | 12
wouldn't say contentious amang the group, but very 13
contentious toward the decision. 14
Q. Lastyear did your members or any of your 15
members convert any acres to surface irrigation which | 16
received no mitigation credit, because they weren'tina |17
formai conversion project submitted to the Department? ; 18
A, Personally, | only know that | have been toid 19
there was some - some independent conversions, and those 20
were not handled by North Snake Groundwater District as 21
conversion projects. More so thay was handled by the 22
independent farmer and -- who had avaitability to either 23
rent water or had water from other places that he would 24
move from Nerthside Canal Company and dry up his well. 25
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was having problems with these measuring devices?

A, Yes, she did. And she sent letters out and,
uh, in paﬁiéuiar, uh, we had fo instail hour meters on two
of our wells, in particular at Jerome Cheese, because, uh,
of the conversion projects and not being abfe to use the
PCCs, bacausa of booster pumps and stuff.

Q. So afier Ms. Yenter told vou about these
issues and you put -- did you say flowmeters?

A. Hour meters.

Q. Hour meters on these wells, to your knowledge,
did Ms. Yenter or the Department revisit those locations to
try to make an assessment of whether credit could be given?|

A. ldon't know that our site was revisited at
all, no. | don't remember — | know | submitted a letter
to Norik Snake Groundwater District that, uh, we would, in
fact, do what she requested.

Q. Do you know, roughly, what time of year you
did that?

A. That was after the first of July sometime.

Q. Okay. Now, moving on to the voluntary
curtailments last year, do you know approximately how many
acres your members voluntarily curtailed in 2605, in an
effort to provide water to Blue Lakes and Clear Springs?

A Well, 1 do know that there was some 8,000 plus
acres of Northside Canal — or North Snake Groundwater
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They weren't very weli documented, uh, or they wouid have
been in the, uh -- in the, uh, conversion, uh, information
we submitted.

Q. Do you know if any of your members
accidentally submitted acres as voluntary curtailments,
when, in fact, they should have been submitted as
conversions?

A. 1belfeve that, uh, through the records, uh,
that there was some case cf that -- limited; very, very,
very limited, though,

Q. To your knowledge, did anyone at the 1
Department contact any of the members of the North Snake 12

W o~ b WM -

-
=]

Groundwater District to inform them of these potential 13
problems with the data that they submitted? 14
A, Not to my knowledge. 15
Q. Moving on to the voluntary curtailments -- or, 16
excuse me, I'm going to ask a couple other things about | 17

the, uh, conversion projects. 18

Did you hear Ms. Yenter testify earlier this 18
morning that she had some difficulties trying to assess 20
credit for certain acres in the district because they had 21
inaccurate measurement devices? 22

A Yes. 2
Q. And did Ms. Yenter ever tell you that she 24
was -- or any of the groundwater district members, that she 25
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District acres that we submitted to the district as -- to
the Department as curtailed acres.

Q. And do you know how many of those acres -
roughly, 8,000 acres were accepted by the Department as
voluntary curtailment mitigation?

A.  Aridiculous 25 percent.

Q. Why do you say "ridiculous"?

A. Because, very personally, | worked with
“Angie” Leavitt side by side putting those together -- the
information that we got from the farmers - checking water
rights, checking maps -- checking these and puiting them
all together. And to only get 25 percent credit on the
wark that what did, that -- we must be really off base on
checking everything out. Now, there were some mistakes
made, but for the whole of it, 1 think that Angie puta
very complete package together and a lot more of that
acreage shauld have been accepted.

Q. When did you first discover that the
Department was not going to give credit for roughly 76
percent of those?

A, Well, it was brought to my attenticn on about
the 13th of May when Angie brought me to my work a printout
and says "Help me. We only got credit for 25 parcent of
everything we did. What can we do?"

Q. And did vou take that information to the
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members?

A That information -- uh, we had a meeting - &

Board meeting on the 16th, discussed it in depth and, uh,
then there was a meeting called - a special meeting called
within a week or two of that. | can't remember the exact
date of that meeting.

Q. Do you recall how any of your members reacted
to that news?

A, Well, | know how some of the members reacted
during the Board meeting that we had. Some of them says
"Weli, if this is the way we're going o be treated, we
won't dry up another acre for this because we don't get
credit for it." Others said "What do we do? We don't know
what to do? If we do everything we're asked, we don't get
credit. Why should we dry up?”

Q. Did you hear questioning testimony earlier
today regarding the unusually wet spring last year?

A Yes.

Q. And are you aware yourself of any instances
within the North Snake Groundwater District where a croj
might have fully matured on voluntarily curtailed acres
without any artificial irrigation?

A Yes.

Q. And did you hear Ms. Yenter's testimony
earlier this morning that she tried to assess those
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Q.  And did you, at some point, inform your
membership that they were not going io receive credit for
those acres they dried up last year if they were dry in
2004, as well?

A. 1beligve that information was given in the,
uh, meeting after the 16th of May.

Q. And do you recail how some of your members
reacted to that news?

A. | could only speak by hearsay. | wasn' at
that meeting.

Q. Okay. Do you recall hearing after the fact
how some of the people reacted?

A. Notvery happy. In--in-in an instance
where | sat-in a meeting on the CREP, uh, it was -- it was
very plain that there was people wha had not irrigated 2004
and 2005, for the purpose of mitigation. And if they
didn't irrigate 2004, 2005, CREP wouldn't be availabls to
them. And that upset some of the members visibly in the
meeting. And the advice there from FSA was "You better get
some land wet. You befter get pumping on it this year.”

Q. So if your members had known or had realized
last spring that they would receive no credit for drying up
acres in 2005, if those same acres were dry in 2004, do you
think some of them would have potentiaily irrigated those
acres last year?

w o

25
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situations and had some difficulties doing that?

A Yes.

Q. To your knowledge, did Ms. Yenter contact any
of your members where those situations might have arose to
try and gather some additional information about whether
those acres had been artificially irrigated?

A, Not to my knowledge.

Q. Did your members -- generally, did any of them
voluntarily curtail acres in 20047

A Yes.

Q. What about in 20037

A. 1believe s0, I'm not positive on that. 1
believe they did.

Q. And did you hear testimony eariier this
morning, uh, ahout the Department not getting credit for
acres that were dry in 2005, if they were also dry in 20047

A Yes, ldid.

Q. And at the time that your members and yourself
left acres dry last year in 2005, or determined that's what
you were going to do, did you believe that these acres
would receive curtailment credit even if they had not been
irrigated in 20047

A. it was - it was my understanding that any
acres that was part of a mitigation plan that was dried up
would receive credif.
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A, Absolutely.

Q. 8o now that your members are aware that the
Department is likely not going to give credit for acres
that have been left dry for consecutive years or the years
prior to a mitigation plan being filed, do you think some
of those members will begin irrigating those acres again
with groundwater?

A Yes.

Q. Did you hear Ms. Yenter's testimony earlier
today with respect to endguns?

A Yes.

Q. And did you hear her testify - and i'm
summarizing here -- that, in her opinion, turning off the
endguns does not cause any less water to be diverted from
the pump?

A. theard that.

Q.  And do you agree with that testimony?

A. Notentirely.

Q. And can you tell me why you do not agree with
that entirely?

A Well, in - In - in the, uh, fact of our
pivets at Jerome Cheese, which I'm very familiar with, uh,
some of the packages on them that we have put on allow a
certain GPL. And, uh, when the pivots on - when the
endguns are on or off, they don't change. So the net water
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going out of the pivet changes. it decreasas when the
endgun is off. That means there's less water put out, §
mean.

MR. SNEED: Thank vou, Mr. Mlinchey. That's
all the guestiens | have for right now.

THE WITNESS: Okay.

Bar CA PP NN, BB M he ey

MR. DREHER: M. Sisenson.

LT - T B = B R

CROSS-EXAMINATION
3Y MR, STEENSON:

Q. Mr. Minchey, you are a representative of the
North Snake Groundwater District, correct?

A Yes, sir.

Q. And not, in any respect, a representative of
the Magic Valley Groundwater District?

A, Thatis correct.

Q. So when you talk about 25 percent of the acres
being recognized, you're referencing 2,144 acres recognized
of approximately 8,500 submitted acres, correct?

A. I'm speaking of the North Snake Groundwater
District submitied acres.

Q. And you have been asked a number of questions
and given a number of answers about your members
understanding -- their reactions - your members, | take it
that you understand that their groundwater rights are

Page 161
ACCURATE COURT REPORTING, INC. .
(208) 938-0213 FAX (208) 938-1843

MO N MM PN = = ek wd =k =k ok wd b
M b LN OWN=Not b wn=0

which there's a sentence that says “Both districls are in
guestion to written notices that ail district members
reducs their groundwater-irrigated acres by 10 percent as
compared to their 2004 irrigated acres {o provide
documentation.”

Doesn't that say that plans are submitted
proposes as an alternative for involuntary curtaiiment,
voluntary curtailment of acres that were actually irrigateg
in 20047

A, The - yes. With the caveat that once acreage
is put into mitigation it's - it's accounted for, it's
credited.

Q. And how many of the 6,000-some acres are you
contending were -- should have gotten credit for, and thalt
you didn't, because they were in mitigation plans in 2004

A. | don't remember the exact number of acres.

Um, if | could look at the, um, sheet that explains the
detail, | could tell you, Is it an exhibit?

MR. SNEED: Look at Exhibit 1, Mr. Minchey.
It's Attachment A.

THE WITNESS: it would be, ub, item No. 5 --
eligibility code No. 5, where there was, uh, 1,010 acres
submitted that was not given any credit.

Q. (BY MR. STEENSON) There were in mitigation
plans, then, in 2004, is that correct?

[+ JRECN I - B 4 SN SV I B
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hydrologically connected to the Thousand Springs
{inaudibie), correct?

A, lwould believe that's a common knowledge.

Q. And | take it your members are aware that my
clients, Blue Lakes Trout Farms, and others | represent,
have water rights to those springs below Milner?

A, Yes,

Q. And you're aware that a number of those
springs are substantially short in their delivery to the
water (inaudibie)?

A,  That's what the Orders tell us.

Q. Now, in the questions you were asked about
your members' motivation in terms of they understood they
wouldn’t get credit if they wouldn't dry up acres ~ if |
could ask this: Do your members understand and believe
that if they don't perform mitigation they will be in
voluntary curtailment -- or at least in some groundwater
(inaudible}?

A, That's, uh -- that's the word that we try and
encourage them to understand, yes.

Q. Now, with respect to 2004 use or nonuse I've
asked previous witnesses -- and I'll ask you as wel! -
about this portion of the groundwater users plan for
providing replacement water. And you've probably heard me
ask these guestions. And this is at Page 5 of that plan in
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A. tdo not know that ail 1,010 was int mitigation
pians, but there was acreage in that that was in mitigation
plans, to my knowledge.

Q. Have you, or someone eise with the Northside
Canal Campany, tabulated the number of acres that were in
mitigation plan in 2004, that you believe shouid have
received -- should have been eligible?

A, We — we have started to look at that, but we
just got the information the, uh, 13th -- the 12th of May,
and it takes a little while to decipher all of it.

Q. Sol take it that that information verifying
the acreage from 2004, not irrigated during that year in
the data mitigation plan, that wasn't ciear from your prior
submission to the Depariment?

A.  To my knowledge, | -- | don't know for sure
whether it was clear or not: not by what | did. But it
could have been clarified by what "Angie" did.

Q. And you are going through the process now of
developing some kind of information to tabulate or clarify,
again, the number of acres in the mitigation plan in 2004
and not irrigated that year 20057

A. OQOurplan is to ge through every one of these
what wa can do on every one of them that was tumad
down -- every acres. Now, whether it's being done right
now or noet - we're in the middle of budget, so, uh, we're

Page 164
ACCURATE COURT REPORTING, INC.
(208) 938-0213 FAX (208) 938-1843

W oo~ ®m i b WN -

-
=

1

q apd ann
v aht seg

24
25




O~ O B W R e

(208) 938-0213

having to get budget ready for the share, but the plan is 1
to do that. 2

Q. And can you identify for me the source of this | 3
eligibifity criterium that gave the jand that was being 4
irrigated in 2004, again, within a mitigation plan would bed
eligible; where does that come frem? 8

A.  Well, in my mind it comes from what F've been 7
fearning over the last few years, going to all the meetings | 8
and -- and everything, that our water rights are protected 9

if they're in a mitigation plan. Any surface -- any 10
groundwater to surface water conversions that lay 11
groundwater idle, those water rights are protected undera | 12
mitigation plan. 13
Q. They're protected from curtailment; is that 14
right? 15
A.  They're protected from loss, from forfeiture. 16

Q. Okay. They're protected from forfeiture. 17.

So how does that relate to whether or not 18

they're eligible for credit in terms of the mitigation plan| 19
that you submitted in 20057 20
A.  The - that -- that does not, but that just 21
gave an example of protection. And -- and under the 22
umbrella of protection that if -- if acreage is laid cut in 23
mitigation it's protected by ritigation by the rules that 24
go along with that. 25
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BR. SNEED: Justa couple of follow-ups.

CROSS-EXAMINATION
BY MR. SNEED:

Q. You mentioned 2 couple times, during my
guestioning, and during Mr. Steenson's, a woman named
*Angie.”

Would you ciarify for the record who -

A. Absolutely. "Angie" Leavitt is the clerk and
secretary of North Snake Groundwater District. She's,
ut -~ uh, kind of the keep-all-together office manager, do
everything that none of us Board members have time to do.

Q. And lastly, if | can ask a question in aid of
clarifying Mr. Steenson's question, | believe: To your
understanding, acres or wells that were -- wells that werg
shut off in 2004, or acres that were dry in 2004, do -- by
leaving those off the following year, do those 2004
curtailments continue to have positive effects on recharge
to the aguifer?

A.  That's cur feeling, and that's what we have
been being told by hydrologists, and that's what
commonsense telis me.

MR. SNEED: Thank you.
MR. DREHER: Mr. Minchey, for the record,
would you give us the proper spelling of your last name.
Page 167
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Q. It's protected from forfeiture, on the one 1
hand, correct? 2
A Okay. 3
Q. Orfrom curtailment, is that what you're 4
saying? 5
A, Well, curtailment don't matter. When if's 6
voluntarily curtailed, you're already curtailed. 7
Q. Sure. Scthen it really doesn't protect you 8
from forfeiture? 9
A 1| guess. 10

Q. Mr. Minchey, what does that have to do with 11
what we're talking about here today, which is the idea thati2

those plans should be eligible for credit in this 13
mitigation plan? 14

A. | don't know that | can answer that to your 18
satisfaction, but what | will answer is we feel everything 16

17
18
18

we do in mitigation from year to year to year should count.
We're doing an awiul lot.

Q. And that's where your understanding comes
from?

A Yes. 21
MR. STEENSON: 1 have no further questions. 22
MR. DREHMER: Mr. Simpson. 23

MR. SIMPSCN: No questions.
MR. DREHER: Thank you.
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THE WITNESS: M--N-C-H-E-Y.

MR. DRERER: Thank you. And | have one
question, | guess, in clarification regarding lands that
were not irrigated in 2004,

VOIR DIRE EXAMINATION
BY MR. DREHER:

Q. Reading from paragraph 3 of the Crder that |
issued on May 19th in the Blue Lakes Trout Farm delivery
call matter, the criteria that we applied — let me start
at the beginning of this provision.

"As an alternative to compliance with
provision 2" - and provision 2 dealt with providing
replacement water directly to Blue Lakes Trout.
"As an alternative to compliance with
provision 2 above, the irrigation districts and groundwater
districts that hold or represent holders of groundwater
rights for consumptive uses having priority dates later
than December 28th, 1973, can submit a plan or ptans to th
Director by 5 p.m. on May 30th, 2005, to forego, curtail,
consumptive uses authorized under the effective water
rights or other water rights beginning on June Tth, 2005,
over a period not more than five years {substituie
curtaiiment} and continuing until further Grder of the
Director, so long as whole heneficial use was made under
Page 168
ACCURATE COURT REPORTING, INC.
FAX (208) 938-1843

T




£pR1-8€6 (807) X V4 £1Z70-8€6 (800
"ONI 'ONILYOJTE L¥N0D HLVENDDV

—
£181-8€6 (807) X4 €120-8£6 (802)
: "ONI “ONILIOETE 14N00 d1VEN00V

zi1 abed 0.1 obed
SUI Syl UYL | Alegqunu 1BL au) ey 5| T4 Asilep 210el sy} 10§ daquuow pieog e sy D §Z
qweoiad gt vE ‘pJECH PUR JOQWIBW Y YBRA Y vz
NUIUY | Ju@Diad BW0S 0 SEM Y U Y YA SABGWBW B OSje a4,hok awnsse | puy D £z
L(ajaipneul) uonebiiw se yuswpedaq auyy Ag pajdasoe ZT IOLISIG JalempUnolsS  ZZ
D18/ $I0E 350U JO AUBW MOY [jesal nod op puy D Lz Asfiep cibepw U Jo Jequisll PJEOG B W) 'SBA Y Lz
"PERILIANS SBI0B 000’2 4840 9l B - DO0'ZL IN0gB J0 0F &121181J 48jempunctsd 0z
-~ PBIPUNLY 2 IN0GE SEM 25843 0T JOLIBIC JSIBAA PUB JBANY 61 Aafep a1Sey auy yuMm poajoaul nod ale puy D 64
ajeUS B JO 3PIS 1sBS aU uC JoIsIp o Jo ued s1ew gL e B W 'yn Y 81
pug -~ Gy UISeg Uamiag — yn ‘sem aiay| Y Ll JBulAIl e MO} L)L
iieaf 1se| pajieuno diysiaquisw 84 op ok Jeym sn |19} noA pinos ‘UoSUBASIS Ul D 9L
inoh saroe Auew moy Ajsjewxosdde mouy nofog ' =1 QIANS HW AS 5L
SN Y 145 NOILYNINYXE LO3MIQ ¥l
£ S9408 1191} JO SWOS Ul asn JojempunolB Buipeuns €| £l
FJaqwam IOHISIP INOA JO SLIOS Ul }NSad SI18PI0 S 40108110 Z) ‘oyep| ‘Ined ‘ULION 009 1S2A 545 Sl Ssalppe 71
8y} - Ul §NSDI JBIA §SL| SIOPIQ BYI PIT OS D LLAN uosuasalg ueag St awed AN INOSNIAILE "M Li
"s1oafold uoisIaau0D B ot Ind pug ouep| WSlses 0} -aseayd ‘plooed 9y} Jo) sSatppe (L
Ll 498N j8jem swos woy stedwnd wi-ybiy dnybnolg 6 pue sweu snok Buyers Aq tiSaq pinom noA j| 6
aney apn M Jo ped Big e osje sem - pip - yn ‘sem g ‘Heah HIHIUC “HN 8
JeU) Jajem 8} JO 9SBUIING SLY 0|2 pUY JUSWIIEHRD L JlesAW 4o 31 PRl 84 INOSNIAZLS "HN L
BAllEUISYE BYl 0P ‘yn ‘pue premio) of o} diysiaqaw ¢ ‘ued tnoA 104 Auos W] puy [}
2y} jo awos Ag ‘Un - pue plemio) of o) sseubuym awes g ‘pajeas aq Aewl nop 'noAquBLl NIHING NN G
pey clysiaquisw Ino - yn ‘pey apn ueeA 'win Y ¢ ¥
Zlawwns pue Buuds 1se| siaplg 8soYl o) ¢ SMOJl0} SE t
uonoeal SioqLuawi INoA [[eoad Ajjeasuab nokog O z PaYNss) RO Japun pauliye Anp usag Busaey z
'SIapi(y @soul oge | 'NOSNIAZLS NYIQ L

cr81-856 (807) XV £170-8£6 (807)
"ONI "ONILYOdTY 1IN0D ALVENDDOY

124 abed
diysiequiall Ino LIm DBIRJILNLULIOD BASAY 'SBA Y
2siepi() asoy)
inoge siaquisw anok o) yeads o) UoISRI9C UE pPey nok jey}
Sl8pQ 9S0Y) JOYE S B BWI0D 8IBY} PIP PUY D
SBA Y
£spood sbupdg Jespn pue saye] enjg 03 Joadsat ypm
s19pIQ) |IED AleAlap omg S) Panss) Jusunuedag ay) uaym
Aaununs Auee pue bupds yse) jessa nofog D
"Gy Uiseg Buipnoul '000'GZ | punole —-In0qY Y
ssiaquaws anok Aq pjey
Araan2a||03 aue SarDE Auelz moy mouy noAog D
"G LISEY W OS|B SWOS PUB g4
JOUISICE J8)AA YD U] - Ui S1BqUIBLL OGZ JO SSB0X8 U 'yn
‘s8] - USlap ugsg s,eiey ] yssi'wn Y
£10U1s1 Je1empunois) Asjjen atBelN #u3 o} Buojag
siaquews Auew moy Alajeisxosdde momy nofog D
-sBunsow epads
‘SBUBSALL JSHI0 SARY OS|E SM -- BABY B 3N 'AjBUGISEII0
dn MoUs slaquisu maj B sABL aM YN Y
2Anensn siaquew syy Aq papuspe asol ale puy D
op sMissA Y
;sBupasi pieog AlIUCLE GARY nofog D
geinBal Apaud 'un Y
£.9L) O3 SLNL

— N oY W M0 O e N Y W
- T o v v v o v v NN NN

(=]
Ll

- 0 M) WD P 00D

10, SIBGIALE BYT LA JORSEIUL DO OP 10LAEI(] JeIRMPUNoID

£+81-866 (300 Xv43 £170-8¢6 (807)
ONI ‘DNLINOJHY 110D ALVEAIDV

891 abied

aseajd ‘puey 1ybu anok

asles pinod nok 3l ‘UOSUBAS)S N ‘NIHIHG "HIN
"UOSHIAD)G UE3] ‘SSBUHM

Ixau sjf j[2J 03 8)jif piom YMO] 'GIANS N

‘pedug N THIHIPT EIN

nof yueyl SSIANLIM IHL
'PasnIxa a4,NoA

noAyueyr WS IV "ABNO THIHIUG HN
“dn 12Uz aaosd 01 LOJBLLIOM JBUSHIDDE
alu0s Jdaooe 'yn ‘pPINcM 1010211 Bu) 1By} sdoy pinom

| wegosd 1526B6ig 2U) sjeuYi 10sdsns pnom | Y

Zuoye uoijeByiw e Jo bed se $ooz Ul payebul Suteq
pou aiam ABU] Jel) UONEI|JIUAP] OU Udaq SBY aJ4ay] 9Sneds]
S ‘P00z Ui pajebiLlil j0uU 210Mm JEY) SPUE] JO) NIPAID
azjubooas 0] ajgeUn UBR( SABY 9M 1BY) UOSEA BU] 18U}
ans 1 3,us| ;51 03 Bumeb w,) uonsanb oy ssanB pinom

addp yming Cuopefnu e o wed siem

i - St pouschey

spuef 950y} UBUM ‘pGOT ui paiebiul 20k s1am 1YL SpUB|

40z ypaso Buial tou sn jo JeREIL B 30U S]] SJRME W
SE 18} g¢ DUy -uswiannbal ayl sesm Jeyl og

« Uonednnu

30 sasodind 1oy ual joud aul W asuobaio) sem 1B

sy Jopun esn 4o ek acud aup w syBu suobaso) Ut

[~ ):d
Sy

T M T D W - 0




W o~ @G R W N =2

I T T R O e U F i W s Y
B =0 000~ 0N R WM SO

(208) 938-0213

correct number. 1's in one of these exhibits, | think. 9
Q. Hold on a second. I'm going to take a lock at 2

the exhibit to verify that. 3
So when you discovered that the Department was | 4

going to give you credit for, roughly, 38 percent of these 5
acres, did you convey that information to your members? | 8
A.  Some of that's been conveyed to the membership i
that alf of it was not - all of the curtaitment was not 8
accepted. g
G.. And how did vou go about telling your members | 10
about that? 11
A, Well, we've -- because we had been going 12
through trying to determine each one, we anncunced it at 13
one of our meetings that we didn't have aif of the 14
curtailment from the previous year accepted. 15
Q. And how did your members react to that news? |16

A, Well, not real welf, but -- but they, you 17
know -- but we told them we were going to try to look into 18
it farther and try to work to getting it more accepted. 19
Q. Did you hear guestioning in testimony earlier 20
today, and just a few minutes ago with Mr. Minchey, 21
regarding the unusually wet spring fast year? 22
A.  Yeah. It was exceptionally wet. 23

Q. Are you aware of any instances within the 24

Magic Valley Groundwater District where a crop might have 25
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just o my knowledge there -- bui that's not to say that
she didn't with the individual members.

Q. Did any of your members voluntarily curtail
acres in 20047

A Yes.

Q. And what about in 2003 or 20027

A, Yes. Starting in 2002 and 2003, we were under
the stipulated agreement, which was a two-year agreement,
and at that time we had to cut power consumption - wel,
we had to cut water use and it was tied -- we either had
io find the replacement water, which we were not able to
find, and then we -- so we had to cut water usage, which
was tied to power consumption. And quite a few folks, uh,
turned off some, you know, pivot corners and a few things
like that to decrease their power consumption.

Q. And did you hear testimony earlier today and
from the Department witnesses this morning about the
Department's decision to not give credit for any acres thg
were left dry in 2005, if they were also left dry in 20047

A Yes.

Q. And at the time that your memhers made that
decision last year to keep those acres dry in 2004, did yo
believe that they were going to receive credit --

A, We — we were -- as {o what the Director had
read, we were under the assumption if they had laid out in
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fully matured on voluntarily curtailed acres without any 1
artificial irrigation? 2
A, Yes. Because most of that -- a lot of the 3
acres were planted before an Order came out, so thare was 4
some aores that came out fairly well with the -- 5
Q. [think those Orders came out in mid-May -- 6
A. Right. 7
Q. --andJune. So the crop was aiready in the 8
ground? 9
A. Right. And -- and with an exceptional wet 10
period there's . . . 11
Q. Did you hear Ms, Yenter's testimony earlier 12
today that she had some difficulty assessing some of those | 13
situations -- 14
A Yes. 15
Q. --because it was a wet spring? 16
A, Yeah, And that--yeah, | can have | can 17
see where that would be difficult, 18
Q. To your knowledge, did Ms. Yenter ever contact 19
any of your members when these situations arose on their | 20
ground to maybe try and gather some additional information | 21
about whether those acres had been artificially irrigated 22
or not? 23
A, Um, to my knowledge she hadn't -- | know shg 24
did - | know thera was some on-the-ground inspections, but 25
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the -- for their mitigation in, uh, 2004, which was the

year we had our agreement -- fet's see. 2002, 2003, was
the stipulated agreement. Then we had had agreement from
the Hall of Mirrors from 2004, during those years. And so
we - you know, we assumed that's what we had been doing
during that time.

Q. 8o your assumption, then, or your
understanding was, then, sh -- um, in accordance with the
language that the Director --

A. Right.

Q. --read a few minutes ago?

A. Right. Except that far the 2002, 2003 - see,
those weren't tracked by acres. They came back to the --
they came back to the power usage on those years.

Q. And what was your understanding of those acres
with respect to mitigation in 20057

A Well, we understood that if you laid the acres
out to save -- because when you lay the acres out you're
not lifing the water -- you know, you're not doing that.

And that's how we achieved our -- that's how we achieved
our - our, uh, reduction in pumping.

Q. Just to clarify, when you say "laid the acres
aut,” you're referring to not irrigating?

A. Right.

Q. As a Board member for the Magic Vailey
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Groundwater District, did you have occasion to tell your
meimbers that they were not going io receive credit for —
or did not receive credit for certain acres that they laid
out in 2005, which were also dry in 20047

A, We - we have not - that hasn't been
communicated to all the members yet, because of the - the
time we have been working at if. Butthat's an issue that
i —if. uh, the membership knows they're not getting
credit in '05, and there's not credit on it until they get
them wet, then , ..

Q. So with respect to the members you have
spoken with or the Board has spoken with, what has bee
their reaction to that information?

A.  Well, some of the folks say if we're not going
to get credit then -- then we'll get 'em wet. If we're not
getting credit for the mitigation then we might as well
irrigate them -- or get them in a position where we can get
mitigation for 'em,

Q. Soif your members had known last spring that
they were not going to recaive credit for drying up acres
in 2005, that may have also heen dry in 2004, you think
some of them would have irrigated last year?

A, Oh, definitely. Most definitely, We heard
encugh -- we heard enough from our membership about --
about the land out of the ground that they most definitely
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0. 8o shutting off the endgun would not resutt in
additional water coming out of those nozzles?
A, It shouldn't, you know, theoretically mixed.
I'm not a - Idaho Power doesn't think so, because they pay
to have those replaced. Buf the pressure nozzles are in
piace to take into compensate for different elevations in
ground, also. Sothat's why, theoretically, they'll maybe
shut off an endgun. The water - your main system stays
constant with - with a fow pressure system.
MR. SNEED: Thank you, Mr. Stevenson. Those
are afl the questions 1 have for nhow.
MR. DREHER: Mr. Steenson.

CROSS-EXAMINATION

BY MR. STEENSON:

Q. You can turn off the endgun and what happens
to the pump?

A, You build pressure.

Q. This changes the amount of water
{inaudible) --

A.  Right. Or you will be — under a center
pivot, if you shut the endgun off, if you're -- you have
the pressure regulators an each drop, and they hold itin a
canstant range. So you'll shut off the — you'll shut off
the endgun and build pressure - you'll build miore pressure
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wouid have.

Q. Did you hear Ms. Yenter's testimony earlier
this morning about the effects of shutting off the
endguns?

A Yes.

Q. And did you hear her testify that, in her
experience, shutting off the endguns does not have any
effect on the amount of the water diverted from the pump

A. Yes. | heard that-- | heard that testimony.

Q. And do you generaily agree with that testimony
or disagree with that testimony?

A. | would probably disagree, uh, for two
reasons. One of them is an endgun -- most big endguns are
a hundred gallons a minute. Uh, they'll cover, uh -- you
know, they will cover a porticn of each carner.

For example, a standard pivot with a long
endgun picks up 127 acres. If you shut the endgun off, you
pick up 119 - 18 or 19, depending on the overhangs. But
they -- s you do cut some acreage out of each comner.
When you shut off the pivet most — now, I'm
not saying this -- this isn't inclusive of all pivots, but
most pivots have low-pressure packages so each -- each
outiet has a pressure ragulator on . So if you increase
the sysiem prassure they're set -- they're designed to, uh,
put the -- put a constant pressure with a nozzle.
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at the pump, but the regulator should take in compensation
of the -
Q. And that's with that kind of a system?
A, Right.
Q. With what percentage of -
A, In Magic Valley | would say i's probably
98 percent of the systems, or what they cali a “jow
pressure drop system.”
Q. And|didn't bring it, and it seems like so
long ago that | can't remember what -- in the 2004
agreement -- Hall of Mirrors --
A, Yeah. Hall of horrors, or whatever you call
tham.
Q. |forget what Magic Valley agreed they'd
provide --
A. We agreed to provide mitigation. We agreed,
as part of a - you were ail there. We were locking for
kickers at that time to -- and we agreed o curtzil some
acreages. So what we did is, we met with our membership.
And we don't have the ability to mandatorily say we have
got to dry ex number of acres. So we asked our membershig
voluntarily to get us over the hump.
Q. How many acres would you say?
A, We ended up - | think a littie ovar 6800
acres,
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Q. In 20037 1
A, Right. 2
Q. And were you abie to document that for the 3
Departrnent in submitting the pian in 20057 4.
A.  Yeah. We sent out - we sent out a mailer o 5
the membership. There was, uh - oh, they filled out the &
quarter-quarter and the legal description, and, as | 7
remember, a litte map of where the acreages might be. But 8
I'm rot sure — | think Cindy verified those with the -- 9
verified some acres with the fiyover that year, but I'm not 10
sure. 11
Q. Well, what's your explanation for the gap 12
between the 4700 acres recaognized and the 7000 acres 13
{inaudible)? Is it the Department look carefully enough at 14
what we submitted? 15
A.  Um, I'm not sure about that. That's what 16
wa're looking into. Some of those acres that were 17
submitted in the -- in the, uh — that were used in the 18
‘04, were also used in the '02 and '03 plan where we had to 18
drop -- drop our usage. 20
Q. And if -- | guess even the priorities have 21
been asked to speculate about what the members might do iff 22
they don't get credit. Are you suggesting that, uh, 23
they -- there are enough of them that, because of not 24
getiing the credit that they believe they're due, would 25
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ability to control, you know - other than by pricrity.

But | guess what I'm saying is if those -- for
example, if a farmer, in the Blue Lakes Order, he wasn't
able to get cradit for - because of some reason, uh, for
the ground he laid out, because of, say, nonirrigation,
then | would assume his natural response would be {o - o,
uh, soive the nenirrigation probiem.

Q. Then that farmer's response -- and to make up
the difference, he wouid have to have semebody else do th
delivery?

A. Right.

Q. Oryou would have to cover it with mitigation;
is that correct?

A. That'sin a sense -

Q. Is that how it's going to work --

A, Weli, | don't know how it's gonna work.

Because if it counted, then that's what we have counted.
But if it didn't count and it's not going to count, | don't
know how you would - | don't know how we would work
through that.

Q. | guess what | hear in your testimony here
is -- and what's being suggested, is that the farmers --
you and the other witnesses have been answering the
farmers' reaction is not very happy «-

A, Well, yeah.

R
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turn back on their pumps so that the groundwater districis 1
would he out of compliance with the Blue Lakes Order? | 2

A Well - 3

Q. Would they then be forced into the Director's 4
hands of involuntary curtailment? Is that what we're 5
talking about here? 6

A. | think that you can say "If they weren't 7
counted then they wouldn't go against us anyway,” 3
because -- if they weren't counted. But | -- | guess, to 9
start with, | -- | hate to specudate what a farmer will do, 10
you know . . . 11

Q. That's what's occurring? 12

A. Right. Right. That's what's occurring. 13
If - if our acreages didn't count in ‘05, uh, because they 14
weran't irrigated in '04, then we didn't get cradit for 'em 15
anyway, Then what do we got to do to bring 'em back into |16
compliance where we can get credit for 'em? 17

Q. How would you then propose in compliance, ina 18
year in which these otherwise (inaudible) turn on, how, in 19
that year, (inaudible) in compliance (inaudible}? How doe0

it make up for the difference? 21

A. Forthe difference? What I'm saying is, uh, 22
if - if we were in compiiance then we wouldn't worry about | 23
getting them wet again. Then this - I'm speculating on 24
what the farmers might think, because we don't havs any 25
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Q. --right? They're not very happy about not
having their acres count. And so their reaction is "Wg're
going to turn around and (inaudible) --"

A.  Well, no, their reaction is "if my acres
didn't count, what do | have to do to make them count?

Q. Okay. So the reaction is "I'm not happy. I'm
going fo turn on this coming vear.” And the effect that
has on the compliance of the Director's Order
{inaudible) --

A, Well, | don't know -- | don't know that we
would go to that extent, Butif -- if an acreage - for
example, if an acreage didn't count, then, uh -- then we
might as well irrigate it.

Did that make a little better -- am | clear on

that?
Q. Well (inaudible) --
A. No.

Q. Blue Lakes receiving 108 cfs has a low of 197
cfs in one, that reaction is not (inaudibie)?
A.  lunderstand.
MR. STEENSON: No more questions.
MR. DREHER: Mr. Simpson.
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1 CROSS-EXAMINATION 1 Q. Okay. And with respect to item No. 5 on the
2 BY MR, SIMRPSON: 2 oligibility code --
3 Q. Mr. Stevenson, could you look at Exhibit 1, ¥ 3 A, Uh-huh
4 you would, and the last two pages on that exhibit. 4 Q. --the 4,098 acres identified here as
5 Have you had an oppertunity to look at that | & rnonirrigated in 04 -
& (inaudible) on the next page? 8 A, Uh-huh.
7 A, Onwhich page? 7 2. --3nd 08 are not ellgible?
8 Q. Well, both these pages. 8 A, Uh-huh.
9 A, Band7? 9 Q. Those, then, are acres that were not put into
10 Q. Yes. 10 the set-aside program?
11 A. Okay. I've --!'ve looked at them. 11 A.  Well 1think that's where our data gap is. i
12 Q. Okay. And obviously, they're both (inaudiblg)2 think we had some acres that were putin, but some of that
13 to North Snake and Magic Valley -- 13 didn't get put together as we put in our plans last year.
14 A. Uh-huh. 14 Q. Butit's still information that you haven't
15 Q. --acreage, correct? 15 yet submitted to the Department?
16 A. Uh-huh. 16 A.  That's correct.
17 Q. So with respect to the eligibility code No. 4, 17 Q. With respect to those interim stipulated
18 and moving across that -- 18 agreemenis --
19 A.  Uh-huh. 19 A,  Uh-huh.
20 Q. --isthaf--{don't--it appears {o be 20 Q. - and, as | recall, those were agreements to
21 1777.3 acres submitted -- 21 reduce the amount of water being pumped out -
22 A. Uh-huh. 22 A, Uh-huh.
23 Q. --{inaudible) verified? 23 Q. --and that would be verified through PCC -
24 A.  Uh-huh, 24 A, Uh-huh. It was kilowatt hours in the
25 Q. Now, moving down to the explanation on the25 district, | think. | -- you were there, too.
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1 code it indicates "Nonirrigated in 2004 or 2005, enrolied{ Q. (Inaudibie) ! don't recall.

2 in the Magic Valley groundwater 2004 set-aside"? 2 A, It was done off power, | remember we had a

3 A, Uh-huh. 3 limit on how many kilowatt hours. And we'd used some --

4 Q. Do you see that reference? 4 some base years --

5 A. Yeah. 5 Q. Right.

8 Q. Can you explain to me what the 2004 set-asidg 6 A. - back -

7 exemption records to -- what vou just described as the 7 Q. '97,'98 (inaudibie)?

8 Hall of Mirrors agreement -- ] A, Yeah. ’97,'98, 'Y, somewhere in thers.

9 A, Yes, Yeah, 9 Q. But those were not naturally based upon drying
10 Q. Soin order {o comply with that 2004 Hall of | 10 up (inaudible} acreage where the reduction in kilowatt
11 Mirrors agreement, your folks sef aside either --well, [ 11 hours -

12 either 1777 as subinitied or 1514 as verified? 12 A, Right. And those were - those were

13 A, We actually had, | think, ahout 6800 acres 13 accomplished through, uh, some drying up of acres. Uh, you
14  that we had submitted in that one, but | think we have a |14  know, there was places - | know guys they'd shut their

15 data gap between us and Cindy on that. 145 corners off and shut a booster pump up. Some of them, uh,
16 Q. And is that information that you've now 16 curtailed pumping, you know, for example, fall watering,

17 submitted to her? 17 stuff like that.

18 A. | think we're in the process of submitting it 18 Q. Ora change of cropping?

19 {oher. 19 A, Yeah. And there was some change of cropping

20 Q. Butas of today you have not - 20 and a few other issues. But we knew we had the heart - we
21 A. That's correct. 21 knew we had to get there from the -- the PCA - or P -

22 Q. --reconciled the difference to what she has? | 22 yeah, PCC.

23 A, We have -- not only, | think, on the issue of 23 G Um, and that information has been submitiad {0
24 that, there's also some other issues on that 1 think that 24 the Department?

25 we're going to submit to Cindy. 25 A Yeah. Those - those were submitted, | think,
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in 2000. in fact, the Department gets those - that
informatien before we do from ldaho Power,

MR. SIMPSON: That's all the questions |
have.

MR. DREHER: Mr. Sneed, Rediract.

MR. SNEED: 1 have nothing further.

MR. DREHER: Al right. The witness is
excused.

So if | understand, you have got one more {o
go. We will take a ten-minute break and then we'll finish0
up. 11

W o ~ 9 U1 B o B2 e

{A recess was taken.) 12

MR. DREHER: All right. Mr. Fereday. 13

Mr. Rassier, Mr. Steenson, we're ready to 14

begin. 15
Aljl right. Mr. Fereday. 16

MR. FEREDAY: We call Dr. Charles Brendecke. 17

MR. DREHER: Dr. Brendecke, if you could raigei8

your right hand. 19
20

CHARLES M. BRENDECKE, 21

having been duly affirmed under oath, testified 22

as follows: 23

24

MR. DREHER: Thank you. You may be seated, 25
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Modeling Commities.
@.  Did you hear Dr. Wylie speak about the
relative benefits of shutting off a well and keeping it off
for one season, as opposed o keeping it off for multiple
seagons?
A. 1did hear that, yes.
Q. | note that we have Exhibit & here that i
believe relates to that.
Can you tell us what that is? Let me make
sure you have the . ..
A. This is an example of the effects of drying up
some fand down in the -- near the Clear Springs Snake River
Farm area up on the rim. Water right WR367508 B was one
that was not allowed as credit as & dry-up acre, because it
wasn't irigated in 2004 or -- and wasn't in a plan in
2004, Those were the numbers that -- or those were the
reasons stated for not allowing it
And so the -- the point of this analysis was
simply to demonstrate the benefit that it has to that
reach -- the Buhl's Thousand Springs Reach. If it had been
irrfigated in 2003, but then dried up in 2004, but not put
in a plan in 2004, it would -- and it wasn't irrigated in
2005.
So if it continued to not be irigated it
would have the accumulated benefit shown in the -- on the
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Begin by stating your name and address, please. 1
DR. BRENDECKE: My name is 2
Charles M. Brendecke., My work address is 1002 Walnut 3
Street, Boulder, Colorado. 4
5

DIRECT EXAMINATION 6

BY MR. FEREDAY: 7
Q. Dr. Brendecke, Exhibit 5 is your resume. Is 8
that reasonably current? 9
A. s reasonably current. it's probably from a 10
submittal of a year age or so. | have a ldaho professional 1
registration, at this point, that's not shown on here. 12
Q. And what is that Idaho registration? 13

A.  Professional Engineer registration. 14

Q. Okay. What is your familiarity with the 15
subject matter of the Blue Lakes and Clear Springs delivery 16
calls and the orders that have been issued in those cases?| 17
A, Pve been involved in, uh, | would say the 18
process of looking at these Orders and helping the 19
groundwater districts develop their response to them over 20
the last several years. 21
Q. Were you involved, also, in the development of 22

the Model or the Wodei calibration effort that Dr, Wylie 23
discussed earlier? 24
A, Yes. | was one of consultants present on the 25
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green line on this graph, uh, versus what would be the case
if it were just curtailed this year. And the point being
that something that's been off for three years has a
greater benefit to the Reach than something that's been off
for only & year.

H we looked at the actual cfs, or flow rate,
rather than the cumulative gain, it wouid have a similar
sort of trend, but there would be more amplitude changes on
it because it would be going cn and off in more relation to
the pumping during the irrigation season and being off in
the wintertime. You can see that's in a subdued form on
this graph, because it's a cumulative graph.

Q. Did you hear the testimony by several
witnesses concerning this 2004 issue? That is to say the
issue as to the disqualification of a weil for credit
uniess it was being pumped in 20047

A, Yes. There has been quite a bit of discussion
about that.

Q. And the comments by, | believe, Mr. Minchey
and Mr. Stevenson concerning their efforts to more
accurately, perhaps, catalog the wells that have been off
for a period of time and, therefore, were not irrigated in
20047 Po you remember that?

A.  Yes. it scunds like they -- there's at least
the possibility of better documenting that some of those
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that were off were In mitigation plans or set-asides.

G. 1§ the groundwater users are able to document
some of those, | take it, then, that depending on the
lenigth of time that those wells actually had baen off, they4

[ZUI (%

would be shown along this green line? 5
A, Or something similar to i, yes. 8

Q. Okay. i'd iike to have you refer to 7
Exhibit 7. 8
Could you tell us what this is, please? 9

A, Exhibit 7 is an excerpt of the Water District 10

01 storage report for 2005, 1 downloaded this from the 11
District 01 Website, 1 think, on Thursday last week. This {12
is not the entire report. It's the report that - it's the 13
portion of the report that speaks to storage allocations 14
and storage deliveries to surface water users in the 15
Blackfoot to Milner Reach. 18
About three pages back is Table 23. It'sa 17

similar stored water accounts table that's prepared every |18
year for various Reaches. This particular table, No. 23, 19
contains those surface water users in the Blackfoot to 120
Milner Reach. And if you look on the left, there are the 21
names of those diversions, and you'll see "Northside 22
Twin F" at the bottom, which is the Northside Canal 23
Company. 24
And if you then read across on this table 25
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assigned fo Northside Canal for Water District 130
CONVETsions.

And then there's another adjustment of 249
acre-feet that's a natural flow correction. | havan't
reaily dug into that too much, But the 40,882 was
delivered to the Northside Canal Campany so that it could
in the Sandy Pipeline

provide water to the conversion acres

UV =R e

down in Water District 130,

Q. Okay. Have you reviewed Exhibit 3? And maybe

you'll want tc take a look at Exhibit 3.
i take it there is a relationship between
Exhibit 3 and Exhihit 77

A. Yes, thereis. If you look at the last column
on Exhibit 3, down near the bottom where it sums up the
deliveries in acre-fest are 31,481, then there applies 2
30 percent ioss ratio, and it gets to 40,926, roughly,
acre-feet total with the loss. That corresponds generally
with the note "AR" on the storage account table that showed
40,982 exchanged to IGWA and assigned to Northsice for
conversions. | can't teil you exactly why it's 49,082
instead of 49,025.

Q. Okay. So the figure of 8,400 some odd
acre-feet.of delivery losses is reflected in Exhibit 3. Is
it also reflected somehow in Exhibit 77 | take it, itis
not?
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you'li see that at the beginning of the seascn the
Northside Canal Company was allocated 838,530 acre-feet of
storage water. This is what accrued {o their storage water
rights in 2005. They then -- a couple columns over to the
right from that you'il see that they diverted -- or they
used 514,262 acre-feet cut of that allocation, which wouid
feave them 324,267 over about the §th column.
Then there's a column called "adjustments,”

and in that column it says 40,733 acre-feet.” And there's
a note "AR" that expiains what that forty thousand plus
acre-foot adjustment is.

Q. Now, is this the kind of information you
routinely rely on in carrying out your duties for the
groundwater users?

W~ ®m Pt R s

D . NS, N WY
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A.  Yes. l've locked at a lot of these stored 15
water accounts tables back to earlier years, as well. 16
Q. Have you found them te be reliable? 17

A.  That's what we all rely on are these 18
ascounting records from Water District 01. 19
Q. And what is AR? What is its significance to 20
you? 2
A, if you go back a couple more pages, then, 22
there's an explanation of sach of these foctnotes. And on 23
the last page, if you go down fo note AR, that adjusiment 24
- consists of 40,982 acre-feet of water provided by IGWA and 25
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A, Well, 40,000 - in Exhibit 7, what Exhibit 7
tells me is that 40,982 acre-feet were diverted by
Northside for delivery to conversions. What Exhibit 3
tells me is that 31,481 acre-feet were gctuslly delivered
to conversions in Sandy Pipeline, And the difference,
which would be, roughly, 9,500 acre-feet of water,
disappeared samewhere between the Northside Canal headgates
ot Milner Lake and the diversion points -- or the delivery
points at Sandy Ponds and the conversion sites.
Q. So what, In your opinion, happened to that,
roughly, 9500 acre-feet?
A Well, | would expect that the vast majerity of
it became a conveyance loss and seeped into the ground
through the bottom of the canal.
Q. Okay. Does it appear to be delivered to other
shareholders for consumption by theose shareholders?
A.  Not according to these delivery records by the
Northside Canal Company. | don't have any information that
suggests it was delivered {¢ somebody else. | have not
seen any information that suggests # was delivered to
anybody else.
Q. And before we go on to Exhibit 8, let's
revisit Exhibit 5. Was this exhibit prepared at your
direction or by you?
A, Yes.
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. And what data was used {0 generate this chart?
A, We used the data from the -- actually, from
the spreadsheet that was prepared by the Department
describing the evaluation of the conversicns. And we
applied the same methodolegy the Department has done for
evaluating dry-ups, which is 1o calculate the consumptive
use as the difference between precipitation and ET in that
model cell.
This happened toc be a handy example, because
this entire parcel lies within the single model celf so it
was an easy one to do. So it's a combination of
information from that spreadsheet and from the basic modei
files that we obtained from the Department for varicus
purposes.
Q. So your firm runs the ESPA model for these
kinds of purposes?
A We do.
Q. Would you refer to Exhibit 8, please, and
identify that?
A, Exhibit 8 is a Water Management and
Conservation Plan for the Northside Canal Company prepared
by the company with some heip from the Water User
Association and CH2MHILL. it's dated December 2003. We
obtained this document as part of the disclosure process
in -~ in our looking through various documents in the
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Q. s that 30 percent a reasonable estimate of
seepage losses from the Northside Canal, in your opinion?
A, Well, based on the other information I've
seen, it probably underestimates the losses in the
Northside Canal,
Q. What other information have you avaluated?
A Weaii, there's a tabie in this repori that gets
to this specifically, if 1 can find it in here. Page 33.
Q. What does that table address?
A, Well, based -- if you do the background
reading in the document, this is a water budget analysis
that was done as part of preparation of this report.
Q. Was that Tahle 32 in the report?
A. Table 32 is what I'm looking at, yes. And the
water budget analysis was done for three different exarmple
years; a wet year, an average year, and a dry year. And
this is sort of a summary of that water budget analysis.
And if you compare the amounts delivered there
in the third row to the amounts diverted up in the top row,
you'll see that the loss is somewhere near half of what's
diverted.
Now, some of that goes to groundwater
recharge. That's explained eisewhere in the report. The
21,000 goes into some recharge ponds. That's really —
still ponds that contribute to recharge. So that might
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delivery cali matter invoiving the Surface Water Coalition.

Q. Okay. Does this document address canal
seepage, conveyance losses, spills; issues like that?

A, ltdoes. There are a few tabulations and
discussions in here about those aspects of canal operation.
And we might just lock in particular at a couple of those.
i you want to go to Page 40, there's a discussion on
Page 40 in the middie on management of return flows. And
it talks about the canal company's geal to reduce return
flows to the Snake River by using sediment ponds and
wetlands, pump EX systems, and the like.

And it indicates that the canal company

measures retum flows that are discharged info the
Snake River at 13 locations. And it states that in 2002
return flows that were not intercepted by these sediment
ponds and wetlands approximated 45 cfs. And over a 200 day
irrigation season that's about 18,000 acre-feet,

Q. That compares to how many acre-feet diverted
into the canal?

A, Roughly, a miliion.

Q. You have looked, haven't you, at the
documentation -- or the -~ at least references to the
30 percent conveyance ioss number that has been discussed
in this hearing today?

A Yes,
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have to come off the top of that cafcuiation,

But, if anything, the data in this table
indicates to me that the losses in the canal system are
sufficiently high that it's reasonable to think that none
of that 30 percenf — tha 9,500 acre-feet that we have been
talking about here that disappeared between the headgate
and the deliverigs, ! think it's vastly more likely that
that disappeared in the form of canal losses than got
delivered to other shareholders in the system. Because the
deliveries here -- uh, the losses, based on the information
in this table, are actually higher than that 70 -- or that
3G percent figure.

Q. s it reasonable to think that this entire
amount of loss -- this 30 percent, or 94- and 9500 feet,
could have been spilled back to the river?

A. Uh, no. They would have measured that. And
it's not in Nerthside's interest to have that Kind of spill
going on. They have indicated that their spifls, in 2002
anyway, were on the order of a couple percent of their
diversion.

Q. Others today have talked about the water being
commingled in the canal. if there were spills of this
conveyance loss figure, what wouid you expect them o be}f

A, Weli, | would think -- you know, the water
melacules are all mixed in the canal. t's not some
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selective molecules that are spilled. You know, what
molecuies are spilled are the ones that are spilled. And
so | would apply the same fraciional spiil percentage o
that number as | would to the rest of the water from the
system, which is, you know, one or two percent.

Q. Is one or two percent based on the 18,000
acre-foot versus one miilion -

A.  Roughly, that's correct.

Q. - acre-foot? Okay.

There have been references today to the Order | 10
issued hy the Director on June 7th, 2005, and specificalig1
to the statement that -~ I'll quote here "When the canals| 12
and ditches of Northside are fully charged and water i) 13
already seeping into the ground, the addition of surface 14
water on top of the existing surface water flowing in the 15

Ww oo -~ G B B L 2 -

canals and ditches will not significantly increasethe |16
seepage from the canals and delivery ditches." 17
Do you remember that? 18

A, Yes. 19

Q. Do you have an opinion about whether that 20

assumption cancels your conclusion earlier that the vas#1

majority of this 8500 feet seeped into the aquifer? 22

A. Uh, no. The molecules are all commingled in 23
the canal. There's no way to selectively have the 24
conversion deliveties floating on top of the other 25
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goes on to say that they, the Departiment, cannot determing
the amount of renlacement credit, if any, attributable to
seepage.
De you have any comment about that conclusion
in the Order?
A, Well, it would be physically impossibie to
distinguish the seepage that oceurs from the water diverted
for conversions from the seepage that occurs from any other
water going down the canal. So it's just not possible ‘o
measure which of those molecules that have seeped out the
bottem of the canaj are from the conversion delivery and
which are from the rest of the water running in the canal.
Q. Soisit, in your opinion, a reasonable
request, or would it be a reasonabie request to require the
groundwater users to go beyond the kinds of materials tha
you've already identified here to conduct seme sort of a
seepage study on that 40,000 some odd acre-feet?
A, Wel first of all, they couldn't do the
seepage study without the cooperation of the Northside
Canal Company. They're not -- they're just not in a
position to be able to go do their own seepage study of the
Northside Canal, because it requires all the information of
all the water that was ever delivered -- that was delivered
to any of the delivery points on the Northside, and all of
the spill numbers, and whatever was put in the spili pond.
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molecules. When a canal leaks, it will leak all the 1
molecules equaily. It doesn't discriminate. 2
Q. Well, one of the things that I'm wondering 3
about is just the concept that both Ms. Yenter and 4
Dr. Wylie testified to, which is the concept that this 5
94- -- or 9500 acre-feet was put inte the canal. And the 6
guestion, then, was "Where did it go?" And | didn't feel 7
like have a complete answer te that. 8
Do you feel that your view is any more 9
accurate based on what you have reviewed? 10
A, Well, in -1 think it does. We know that 11
some of it got delivered, because that was measured. Sowe |12
know where some of it went. And since all the waters in 13
the canal -- or ail of the molecules of water in the canal 14
are commingled, | would expect that those -- that 9400 16
acre-feet suffered the same fate that the, roughly, 400,000 16
acre-feet suffered between the total supply and that 17
defivered to the farm here in Table 32, which is largely 18
seepage into the ground. 19
Q. Inthe June 7th Order in the Blue Lakes 20
delivery call case, the Department also states that IGWA | 21
did not provide any information about the actual physical | 22
seepage of surface water from the Northside Canatl to 23
groundwater resulting from delivery of surface water to the 24
canversion acres in the Sandy Pipeline, The Department |25
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And this is information that the groundwater districts
generally don't have. So thers's one obstacle to doing
anything more on their own.

And it's nat clear why they would want to do
that, because this kind of information is aiready here in
this report. The Northside Canal Cempany could conceivabiy
have other sespage studies that they've done. I've asked
Ted about that and been unable to locate them. But they
have done them in the past.

I guess the, uh -- then the second point, fo
sort of get to the rest of the question, it seems like it's
just not feasible -- technically feasible - for the
groundwater districts - even if they did have the complete
cocperation of the canal company, all they would be able to
do is caiculate the total loss from the canal. They couid
not differentiate the loss associated with the water that
they've provided for delivery to conversions from any of
the other losses, or any other water that's being lost in
the canal.

MR. FEREDAY: No further questions.

MR. DREHER: Mr. Steenson.

BY MR. STEENSON:
Q. Dr. Brendecke, you downloaded this Exhibit 8
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from the Internat?

A, No.

@. How did you obtain #7?

A, #was one of the documents producad in theilr
requests for information in connection with the Surface
Water Coalition call.

Q. And i have not seen this before, so I'm going
to ask for a little bit of your help in understanding it.

Turn hack to Page 28. | believe that's at the
beginning of the section in which Tabie 32, to which you
referred here -- get me, first, to quantities in total
water supply and the aggregate of quantities diverted fro
Northside Main, Northside Crosscut, EA, A and Brine
{phonetic) pump diversion. There are several different
portions of the overall Northside Canal Company system

Do you see that?

A Yes.

Q. Then referring back to Tabile 32 at Page 33,
that refers to polo (phonetic) water supply ?

A Yes.

Q. You're not assuming that that's requested
water diverted since it's only to the Northside canal, are
you?

A, Well, the amounts of water diverted through
the PA laterai, the A iateral, and the Brine (phonetic)
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Do you know which?

No. There's no way to tell

i'm sorry, there's no way to tel! where -

Which acre-feet of conversion water went

through which of these points of conversion. Except the PA
lateral, the A lateral, and the Brine pump have negligible
confributions to flows in the Main Canal.

Q. Well, are you saying it's not known -- the
Northside Main Canal, is that one diversion from the rives?

A, The Northside Main Canal is cne diversion
point.

Q. And the Northside Crasscut, that's a different
diversion -

A. That's a different diversion point.

Q. Andit's not known from which of these
diversions the conversion water is diverted? Is that wha
you're saying?

A Inthe Water District 01 accounting all of
these are combined {o reflect the Northside Canal
diversion.

Q. Sodo you think it would make a difference if,
say, in a year a hundred percent of the water was diverte
to the Northside Main Canal, or is that -- at zero is the
Northside Crosscut, or that essentially (inaudibie) occur

A. I don't think it would matter. Because if it
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pump are quite smaill.

Q. Okay. And then --

A, The Northside Crosscut actually is waters
diverted into the Milner-Gooding Canal and then fed down
into the Northside Main Canal.

Q. OCkay. So that -- | guess, you're getting that
from Table A2, a (inaudible) or so from the back.

A, Yes. Table A2 has a breakdown for 1957 of the
amount that was diverted in these different diversion
points.

Q. And it has the same total for the wef year of
a million 66 thousand 564 acre-feet (phonetic) in the lower
right hand, right?

A. Right.

Q. So when we lock at overall efficiency, system
efficiency, these percentages really don't reflect the
efficieancy through the Norihside Canal itself, do they?

A, Well, it looks at all of their sources.

Q. Well, the conversion water we're talking about
gets diverted where and then in basically what portion of
the system?

A. | expect that it would be diverted through the
Main Canal andfor the Northside Crosscut, because of the
diversion -- because most those conversion points are
downstream of where the Crosscut feeds into the Main Canal.
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goes down the Crosscut, if goes down -- you know, a
distance down the Milner-Gooding Canai, and then it ends up
back in the Northside Main Canal.

Q. And the Northside Crosscut discharges into the
Northside Main --

A Yes,

Q. --ls that how that works? And how long is
the Northside Crosscut to the point where it discharges
into the Northside Main Canal?

A.  Oh, | can't telt you that number.

Q. You haven't looked it up?

A, Well, | probably have, but | car't remember
what it is. It's not a great distance.

Q. And how long is the Northside Main?

A, All the way to the end.

Q. Well, the portion that matters in terms of the
seepage, you must have looked at that?

A, Well, the delivery points -- these conversions
are spread out in the canal system. And some of them feed
off of laterais that divert near the headgate of the
Northside Main Canal. And some of them are served from
jaterals that divert off the Main Canal farther downstream.

G. is the seepage then that resulis from the
delivery of conversion (inaudible), depending on where
these delivery peoints are along the Main?

O MO M AWM

P W N T -
F - -]

15

20

23

24

25

' Page 208
ACCURATE COURT REPORTING, INC.

(208) 938-0213 FAX (208) 938-1843




w0 ~ G A B R -

N OR R R R R = ek ek o=k owd ek omk owd owh e
Pt N SO W D n BN 2

{208) 938-0213

A, Well, water is lost — you know, each mile of 9

the canal has a water loss associated with it. So from a 2
physical perspective -- you know, a delivery down to the 3
far end of the canal, you know, entails more loss than a 4
defivery at the head end of the canal. But canal companies 5
dor't operate that way. They share the loss equally among 6
ali their sharehoiders. And the loss that's besn applied 7
to the deliveries for conversions was the same regardless 8
of where those conversions were iocated. 9
Q. And | take it you looked at the following 10
Page 34 under bullet B (phonetic)? 11
A. Page which? 12

Q. Page 34 under Exhibit 8 (inaudible). 13

Do you agree with that statement with regard 14

to system losses encasing the length of the {(inaudible) 15
system? 16
A, Yes, | generally agree with that. 17

Q. And we're not concerned here with so much 18
Northside Canal Company's accounting with respect to their | 18
shareholders, we're concerned with loss from a canal; is 20
that correct? 21
A.  Well, what we provided was -- or what the 22
groundwater districts provided was, roughly, 41,600 23
acre-feet at the headgate. And we got 31,000 acre-feet 124
delivered to Sandy Ponds. And the rest of that went, we 25
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of a water right on -- based on whatever information you
would like (inaudible}?

A. For any given assumed change in water
management ihe Model will predict what the fuiure impact
would be of that change.

Q. So in terms of -- another way of -- you
described this in terms of projecting benefits. This also
projects current and future impacts of diversion under the
(inaudible)?

A, Weli, you could -- you could -- for exampie,
if this - if this was the impact of having furnad this
particutar well on in April of 2004, versus having turned
it on in April of 2006, then this could just as well be a
graph of the impact on the spring, This is -- you know,
the graph is meant to show the -- the increase in the reach
gain fram nenpumping starting in Aprit of 2004, versus
April 20086.

Q. And (inaudible) future impact somewhere,
correct?

A. | guess I'm not undersianding your question.

Q. Well, | think I'm just rephrasing what you
said. If you turned this pump off in April 2004, you would
have 30 less acre-feet if you -- you know, this measures
the impact to the springs from this well; does it not?

A. It does reflect the impact on the springs from
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believe, to conveyance losses.

Q. Based on 30 percent of {inaudible)?

A. That's the assumption that the Northside Canal
Company applied to our defiveries, yes,

Q. Now, with respect to Exhibit 6, this water at
367 (inaudibie) AP (phonstic), what is its priority date?
A. | can'ttell you off the top of my head. It
was picked as just an example of the timing impact of

dry-up for having occurred --
Q. Doyou know --
A, --in earlier years, rather than this year.
Q. Do you know how close to the rim itis? What

- el
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its approximate distance from the rim is? 13
A, 1think this one is fairly close o the 14
springs. 15
Q. Soif this were a -- with respect to the 16

Biue Lakes Order and the 1972 priority right, this water17
right may very well be subject to curtailment at this tirhés

or within the next three years? 19
A, It might. | can't remember what the priority 20
date this water was. { didn’t pick it for any sort of 21
priority-related reason, | picked it just as a physical 22
example of timing impact. 23
Q. And itlooks -- it sounds to me like you are 24

confident that you can project into the futurs the effect2s
Page 210

ACCURATE CCURT REPORTING, INC.
FAX (208) 938-1843

(208) 938-0213

this 14 acres served by that well. The well may serve
other acres, as well. This was a parcel offered as a
dry-up.

Q. Now, do you know with respect to this water
right whether it was covered by a mitigation plan in "04?

A.  This was a piece - this was a parcel that was
disgualified as being not irrigated in 2004, and notin a
plan in 2604.

Q. So this - this particular water right didn't
meet the criteria?

A. Didn't meet -- well, apparently, at least
based on the conclusion of the Department.

Q. Now, were you involved in a preparation of the
groundwater districts’ mitigation plan in '057

A Yes.

Q. And you have been here, I'm assuming,
throughout the testimony, so you're aware that that plan --
the plan that IGWA submitted, proposed, was to mitigate by
drying up acres that were irrigated in 2004; is that
carrect?

A, 1think that was cne component of the plan.

Q. Interms of then, looks like, one component
you mean the voluntary curtailment component, correct?

A Yes.

MR. STEEMSON: | have no further questions.
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MR. DREHER: Mr. Simpson.
MR. SIMPSON: Thank you.

CROSS-EXAMINATION
8Y MR. SIMPSON:

. Dr. Brendecke, by providing us with Exhibit §
then, which shows the effect of drying up the 14 acres by
running that right through the groundwater model, are you
then advocating your support for the groundwater model and
the modefing effects that it provides?

A. 1would say that the groundwater model is the
best tool we have right now for evaluating these impacts.

Q. So as you sit here today you don't have any
reasons to disagree with the Model or its calibration?

A, Well, | think there are, obviously — any
effort like this, no matter how much money or time you put
into it, there's always something else you could do &
fittle bit better. But | think it's -- given the resources
and the effort that went into it, it's as good as we've got
right now.

Q. Soin summary, what you've described here for
us is, in your view, that the groundwater districts shouid
be provided credit for those seepage losses associated with
the water that they acquired and had delivered down to the
Northside Canal Company?
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the losses associated with canal company operations, and
canal company diversions -- and their records are In your
hands, not in cur hands. So fo require the groundwater
districts to underiake seepage studies with respect to the
seepage associated with their deliveries or their water may
require (inaudible}?

A, 1think it's -- | think it's unduly burdensome
and very difficult for them to do.

Q. 5o rather than have them conduct those
studies, you're an advocate for the Department accepting
the information within Exhibit A as compiete as regarding
the seepage losses which shoutd be provided proportionately
to the water provided by the groundwater users?

A. 1think that the losses charged to those
deliveries by the Northside Canal Company are reasonable
reprasentations of the losses in the system. [ think that
there's avidencé that losses may be higher than that. And
there's ample evidence that that amount of water -- the
9500 acre-foot - 9500 acre-feet could easily get them lost
to conveyance in the system, and that we should gst credit
for it.

Q. With respect to, for exarmnple, the proposal for
this year with respect to recharge in Wilson Lake and
through the Northside system and to Wilson Lake, would it
be your belief that there should not be studies conducted
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A. Yeah --yes.

Q. $o would it be your view that that 30 percent
figure that you described is a reasonable conveyance loss
for the Northside system?

A, It's the number that the Northside Canal
Company has applied to our deliveries.

Q. Butin your view is it a reasonable figure for
the Northside system?

A, Well, the other data that we looked at
suggests that the losses might actually be a little higher
than that.

Q. $o again, 30 percent, is that a reasonable
conveyance?

A. 1think it's reasonable.

Q. And are you also testifying that you believe
that it's unreasonable for the groundwater districts to

Ww o~ @ kG N
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perform seepage studies on the Northside systems to supportt7

their seepage loss calculations that are perhaps
{inaudible} for?
A. Are you asking me if it's unreasonable to
expect the groundwater districts to do seepage loss studies
on the Northside Canal Company?
Q. Weii, i'm trying to paraphrase what i thought
you said, With respect to Exhibit A, did you say that the
information that's already hers, which dascribes generally
Page 214
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regarding what duties might be attributed to that
additional water for recharge?

A, Well, | don't know exactly where all of that
stands right now. | know there's been some discussion of
whether there's adequate measurement to discern what the
losses are from that operation.

Q. And that would be part of the senior study, if
one were conducted, that would be determining what thosq
losses were through that additional water in Wilson Lake?

A. 1think that's part of the aim, yes.

Q. And unless the Northside Canal Company had
documentation from past operations which identified that
type of information, would it be appropriate for that
information to be gathered through studies?

A.  Uh, yes. I don't know -- they may well have
that information already from just their past operations.

That data may be adequate, just as — you know, as shows up
in this other report, Exhibit A. It may be that they have
sufficient information already in hand to estimate what

those losses ars.

Q. Forthe same reason that adding additionat
water into the system may or may not result in seepage
iosses equai to {inaudibie) of operations; that is what -
the 30 percent levei of whatever the appropriate level
{inaudible).
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A, tguess I'm not sure what the question is 1
here. 2
&, Well, if you add additional water, for 3
example, at Wilson Lake, would you agree that the losses | 4
associated with that additional water at Wiiscn Lake may or 3
ray not exceed the seepage on a normal operation at 8
Wiison Lake? 7
A, My understanding is the idea is o actually 8
operate Wilson Lake at a higher leve! by a foot or two, and g
that there's a substaniially increased loss associated with 10
that higher operating levei, because it encouniers some 11
additional places where seepage can cccur or something tike 12
that. 1 haven't been out there to actualiy look at it. | 13
know there was a meeting last week about it. 14
Q. And that's where additional studies are - 15
heing together would be helpful to identify exactly how 16
rmuch seepage would occur if operations were changed . |17
{inaudible)? 18
A. 1think that's correct. 19
MR. SIMPSON: That's all the questions | have. 20

MR. DREHER: Okay. Mr. Feraday, Redirect? 21

MR. FEREDAY: No further questions. 22

23

24

25
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A.  There certainly are no adjustments shown for
any of the other diversion points for the Northside Canal
sysiem. The whole eniry ts applied o the Main Canal
system on this table.

MR. DREHER: All right. Thank you. | think
you're done,

MR FEREDAY: Thank you. Mr, Director, 1
discussed with Phil at the break the opportunity to provide
some written closing argument or brief. And | suggested
that we at least would like to have an opportunity to geta
transcript potentially in aid of such a submission.

MR, DREHER: Okay.

MR. FEREDAY: So | wouid like to at least
raise that issue.

MR. DREHER: QOkay. Before we address that,

Mr. Fereday, let me double-check with Mr. Steenson and
Mr. Simpson that they don't have anything they wish to
present or put into the record at this point.

MR, STEENSON: ldo not.

MR, SIMPSON: No.

MR, DREHER: Okay. So, Mr. Fereday, what kind
much a time frame did you have in mind?

MR. FEREDAY: Well, | was thinking perhaps a
week to prepare the paper for submission, but that would be
after we get the transcript. And 1 don't know how long the
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VOIR DIRE EXAMINATION
BY MR. DREHER:

Q. Dr. Brendecke, in terms of one of your
answers, I'm not sure that we don'{ know what facilities
the storage water went through based upon the storage
report in Exhibit 7. Because it -- Exhibit 7 lists, )
individually, each diversion point in this Blackfoot to
Milner Reach, including the -- I'm not sure how to
characterize it, but it includes the Northside Crosscut
Gooeding Canal and the PA lateral and the A lateral and st
on. 11

And Exhibit 6 shows that -- at least the way 12

I'm reading it, it shows that all of the surface water that! 13
was rented - 14
{Inaudible comment.) 15

MR. DREHER: I'm sorry, what did | say? 67 16

7. Excuse me. Exhibit 7 shows that all of the surface |17
water that was rented was diverted through the Northsigits
Main Canal, and that none of it was diverted through the1$
other facilities. So | don't know what bearing that may 620
may not have, but it all went through the Main Canai it | 21
looks like to me. 22
THE WITNESS: So aie you asking that question?23

Q. (BY MR. DREHER) Well, do you agree thatit |24
appears that it all went through the -- 25

W o~ ;M AW -
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getting the transcript would take. If we could get the
tapes right away and get them to a court reporter or some
other -- a $tenographer, then we could get going on that
But that would probably take, my guess, is two to three
days; something like that. So maybe one and a half, two
weeks; something like that.

MR. DREHER: Okay. Let me ask another
question of you. Various of the witnesses for IGWA seeme
to state that they were working on gathering additional
information about certain acres where substitute
curtailment occurs on a voluntary basis.

Is there some sort of a unified or organized
effort of a way to do that and when might that be done?

MR. FEREDAY: There is an organized effort, to
my knowledge, at feast in the North Snake working through
"Angie." Butl can't -- | can't give you any more
information on that, other than to say that | know that
they are continuing to work on it.

If we couid have an opportunity to get back to
you within a day or two and provide more information on
that, we certainly would appreciate that,

MR. STEENSON: If you're leading to the point
that perhaps that could feed into this, too, or wa could
explain what further information we're getting.

MR. DREHER: Well, I'm also wondering how al!
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this affects what we need to for 26067 Of course, thers's
some unknowns about 2006. You know, we haven't seen a
Judgment at this point in Judge Wood's matter, That may or
may not affect this.

And | don't know how many of the lands that
were idied in 2005 -- irrespective of whether you did or
didn't get credit, | don't know how many of those lands
you're planning to continue to idle in 2006. But assuming
that you do wish to file some sort of closing brief of some
sort -- | mean, | presume that Mr. Steenson and Mr. Simpsen
would want a ¢hance to offer some Rebuttal to that, as
well, depending upon what's in it.

MR. STEENSON: No. it was their suggestion,
frankly, though.

MR. DREHER: Okay. All right.

Mr. Simpson, do you have any --

MR, SIMPSON: Well, | take the same position.
Unless there's something that's surprising that comes up,
then | expect we would respond to it. (Inaudibie.)

MR. DREHER: Right. Let's see. This is
June 5th. So you're -- Mr. Fereday, are you thinking you
could file something within two weeks? Is that what you're
thinking?

MR. FEREDAY: Yes.

MR. DREHER: Okay. That would putus at
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something. | think that would be the first step is to jet
you know. And if we had from the 21st to inform vou, and
then five days after that, maybe iili the following ~

MR. STEENSON: {inaudible) -- seven days.

MR. SIMPSON: Yes.

MR. DREHER: But assuming thatii's in your
hands -

MR. SIMPSON: On the 19th, yes.

MR. FEREDAY: On the 19th,

MR. DREHER: Okay. By then we may know morg
about how all this is going to be affected by
Judge Wood's action. So we'll proceed on that schedule
and you'll have until the 19th to file a post-hearing
brief. And Blue L.akes and Clear Springs will have seven
days to respond, provided they have it in their hands on
June 18th.

Okay. Is there anything else that needs to be
brought up at this point?

You know, | - 1 ought to just say one --a
couple of things in terms of the Department's handling of
this that, uh, you know, | certainly, in the last year,
have learned that I'm good at one thing and that's making
people mad. So {understand the frustration that the
groundwater foiks feel when they have paid -- | don’t knoiv
what you ended up paying for the rental water, but it was
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June 19th. That's -- | believe it's -- my reaction is

that seems to be -- initially, that's close enough to the
June 15th time frame that ! had in mind anyway. So we'll
give IGWA two weeks to file their -- what did you call it?
Was it a closing brief?

MR. FEREDAY: Yes. Post-hearing brief.

MR. DREHER: Post-hearing brief. And then
we'll -- we will at least provide the opportunity for
Mr. Steenson and Mr. Simpson to decide whether they want t
submit anything in Rebuttai to that, and then we'll issue
an Order as soon thereafter as we can.

MR. STEENSON: (Inaudibie.)

MR. DREHER: I'm sorry?

MR. STEENSON: We should probably have a
time frame for Rebuttal.

MR. DREHER: Yeah. if you do choose to Rebut,
how long do you think - 1 mean, they don't know. They
don't see it yet. | don't know if seven days would be
efficient or not.

MR. SIMPSON: Well, Mr. Director, at leastin
my view -- the 19th is a Monday?

MR. DREHER: Yes.

MR. SIMPSON: So if we have it in our hands,
at least from my perspective, | would know probably within
a day or two whether we were going to have to file
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1 substantial. And, uh, to see that you don't get credit for
2 it understand it's hard to -- hard for people to take,
3 whether it's through the water that you rented or whether
4 it's acres that you voluntarily set aside.
5 However, | hope your folks understand that
6 when the Department provides an opportunity for you to
7  submit - or to provide something in lieu of involuntary
8 curtailment, it has to be just as real as involuntary
0 9 curtailment.
10 And that's -- that's the - that's the
11 criteria or the underlying principie that we've sought o
12 apply is that if we're going to approve something in liet
13 ofthe inveluntary curtailment, it has to be grid
14 (phonetic). And that's why we have heen conservative jin
15 terms of how we've dealt with these issues.
16 But certainly, you know, | appreciate the
17 information that you've provided today and we will
18 thorcughly consider all of it. And if a revised
19 determination is warranted, we certainly will look into i,
20 So!do appreciate that.
21 So in closing, then, the matter won't be
22 considered fully submitied untit June 26th; is that right?

23 MR. FEREDAY: That's right.
MR. DREHER: And then we will issue an order
there just as quickly after that as we can.
Page 224
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4 The hearing, then, will be concluded now and
2 the record closed, except for the posi-hearing brief and
3 any response. And !think we've adequateiy laid out the
4 time frame. So with that, | appreciate the effort that you
5  went o, to do this, and we will see where we go.
8 Thank you.
7 MK. FEREDAY: Thank you.
8 (Whereupon, the hearing was adjourned.)
9
10
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