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Comes now Fremont-Madison Irrigation District (“FMID”), by and through its counsel,
Jerry R. Rigby, of Rigby, Andrus & Rigby Law, PLLC, and hereby submits its reply brief on
remand consistent with the Director’s Order Setting Briefing Deadlines issued February 3, 2015.

1. The law of the case has no application in this matter. Even if it did, it would not bar
the director from considering new evidence.

Rangen asserts that the Director may not consider new evidence or reconsider any
previous decisions based on the doctrine of the law of the case. Rangen, Inc.’s Resp. Br. Reg.
Scope of Remand. pp. 3-5. However, it provides no authority for the application of the doctrine to
this administrative proceeding. The Director’s discretion on remand is controlled by 1.C. § 67-
5279, and the district court’s order on remand. Neither provides any support for Rangen’s

assertion that the Director is without discretion to determine how to proceed. Idaho Code § 67-
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5279 states that the matter is to be “remanded for further proceedings as necessary.” The district
court expressly left the decision of how to proceed to the discretion of the Director. “[T]he Court
finds that what further proceedings are necessary on remand in this case can be determined by the
Director on remand.” Ord. Denying Pet. For Rehearing, 3. There is no reason to apply the
doctrine of law of the case to this matter.

Even if the doctrine of the law of the case applied, the Director would have the discretion
to determine how, or if, it applied. The doctrine of the law of the case is premised primarily on
public policy grounds — it prevents relitigation of identical issues. See 47 Am. Jur. 2d Judgments
§ 469, Law of the Case. Those public policy grounds do not exist in this matter in the same way
they do in most litigation handled by the courts. Although there is a need for a timely resolution
of this matter, the termination of this “case” will not resolve this matter. Even if Rangen is
successful in their petition as it relates to Fremont Madison, no benefit will accrue to Rangen for
many decades. If Rangen is successful this call will be in effect for many years. Surely Rangen
does not suggest that the entire life of the call will be governed by the hearings held in May of
2013. Public policy dictates that the doctrine of the law of the case has no applicability in this
matter.

If the Director does determine to apply the doctrine in this proceeding, the application of
the law of the case is “purely discretionary” to the lower court. State v. Thorngren, 149 Idaho
729, 736 n.1, 240 P.3d 575, 582 n.1 (2010). The court may, in its discretion choose not to apply
it. Id., 149 Idaho at 736, 240 P.3d at (quoting the Georgia Supreme Court as follows: “[T]he ‘law
of the case’ rule is subject to the power of the court, and the court may, in a proper case disregard

or correct its former decision where the cause remains pending before it.” Ritter v. State, 272 Ga.
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551, 553, 532 S.E.2d 692, 695 (2000) (quoting Bradley v. Tattnall Bank, 170 Ga.App. 821(1),
318 S.E.2d 657 (1984)). It is not a limit of a court’s power. State v. Hawkins, 155 Idaho 69, 72,
305 P.3d 513, 516 (2013); Arizona v. California, 460 U.S. 605, 618, 103 S.Ct. 1382, 1391, 75
L.Ed.2d 318, 333 (1983). Even if the Director determines to apply the doctrine of the law of the
case, the Director would have the discretion to determine precisely how it applies.

2, Rangen’s attempt to rely on the doctrine of the law of the case ignores the
practical realities of the matter.

Rangen’s attemipt to prevent the Director from considering new evidence or argument
ignores the reality that the parties, and the Director, have been involved in other contested cases,
with nearly identical parties and issues, subsequent to the hearings in May of 2013. In those cases
the parties have presented, and the director has heard, new evidence and argument. All parties
will be better off if the record in this case is clear, the evidence upon which the Director’s relies
is the best available, and the legal arguments take into account the most recent decisions by the
Idaho Supreme Court and Judge Wildman.

3. Fremont Madison is not proposing the matter be retried or challenging the
Director’s decision to apply ESPAM 2.1. Rather, Fremont Madison seeks to
introduce evidence, not available in 2013, for limited purposes, and to make
argument in light of Judge Wildman’s decision.

Rangen seems to imply that Fremont Madison desires to retry the entire matter, or that it
intends to challenge the Director’s decision to apply ESPAM 2.1 to this proceedings. That is not
the case. Rather, Fremont Madison seeks to introduce evidence, developed using ESPAM 2.1, to
address the proper location of a trim line or, alternatively, the futility of Rangen’s call as it relates

to the Fremont Madison service area. Attached hereto as Attachment A and B are maps

demonstrative of the type of evidence Fremont Madison seeks to introduce. They were produced
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using ESPAM 2.1 and show the predicted impact curtailment in areas serviced by Fremont
Madison would have on the Rangen water rights. It shows that, even according to ESPAM 2.1,
for the area serviced by Fremont Madison, less then .1% of the water curtailed would ever benefit
Rangen. In addition, Fremont Madison seeks to have its expert, Bryce Contor, testify regarding
the need for a trim line based on uncertainty in areas where the predicted response is
exceptionally low. The Director may allow such testimony and may limit the scope if he believes
it duplicative or otherwise unnecessary in light of the prior hearings.

4. The Director can and should reconsider his decision regarding trim line and

futile call. Most aspects of the Director’s decision, as set out in the Final
Order, were impacted by the existence of the Great Rift trim line. It is
appropriate for the Director to reconsider all aspects of his decision in light
of the Judge Wildman’s rejection of the Great Rift trim line.

Rangen asserts that no new proceedings are necessary and the Director should simply
issue a curtailment order without a trim line. Rangen, Inc.’s Resp. Br. Reg. Scope of Remand. p.
8. However, it is clear from the Director’s Final Order that he believed a trim line was
appropriate. The fact that Judge Wildman rejected the Great Rift trim line as set out in the Final
Order does not preclude the Director from concluding that a trim line is appropriate and so ruling
on remand.

The Director could not have been more clear regarding the propriety of a trim line.
“Uncertainty in the model justifies use of a trim line.” Final Ord., Finding of Fact No. 55. The
Rather than simply ignore the need for a trim line, the Director should consider the appropriate
trim line in light of Judge Wildman’s decision and allow the parties to present evidence and
argument to facilitate that decision. The Director did not address the futile call doctrine in his

Final Order. However, in light of Judge Wildman’s decision he should do so now and should
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allow the parties to present evidence and argument on point.
CONCLUSION

The Director should allow the parties to present evidence and argument regarding trim
line and futility in light of the district court’s decision. Alternatively, the Director should
determine, based on the current record, that Rangen’s call is futile as against FMID.

DATED this 27" day of February, 2015.

Hyruy/'zrictson :
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION

[ hereby certify that a true and correct copy of the foregoing document was on this date
served upon the persons named below, at the addresses set out below their name, either by mail-
ing, hand delivery or by telecopying to them a true and correct copy of said document in a
properly addressed envelope in the United States mail, postage prepaid; by hand delivery to
them; or by facsimile transmission.

DATED this 27" day of February, 2015.

RIGBY ANDRUS & RIGBY LAW, PLLC

7/,,//%%—

Hyrum Epfckson

Gary Spackman, Director [ X ] Mail
Idaho Department of Water Resources [ ]Hand Delivery
P.O. Box 83720 [ X'] Electronic Mail

Boise, ID 83720
deborah.gibson@idwr.idaho.gov

Robyn Brody [ ]Mail

Brody Law Office [ ]Hand Delivery
P.O. Box 554 [ X ] Electronic Mail
Rupert, ID 83350

robynbrody/@hotmail.com

Randy Budge [ ]1Mail

Racine Olson [ ] Hand Delivery
P.O. Box 1391 [ X ] Electronic Mail
Pocatello, ID 83204

rcb(@racinelaw.net
tib@racinelaw.net
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J. Justin May

May Browning

1419 W. Washington
Boise, ID 83702
jmay@maybrowning.com

Fritz Haemmerle
Haemmerle Haemmerle
P.O. Box 1800

Hailey, ID 83333
fxh@haemlaw.com

Sarah Klahn

Mitra Pemberton

White & Jankowski

511 16™ St., Ste. 500

Denver, CO 80202
sarahk(@white-jankowski.com
mitrap@white-jankowski.com

Garrick Baxter

Kimi White

Idaho Department of Water Resources
P.O. Box 83720

Boise, ID 83720
garrick.baxter@idwr.idaho.gov
kimi.white@idwr.idaho.gov

Dean Tranmer

City of Pocatello

P.O. Box 4169
Pocatello, ID 83201
dtranmer@pocatello.us
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John K. Simpson [ ]Mail

Travis L. Thompson [ ]Hand Delivery
Paul L. Arrington [ X ] Electronic Mail
195 River Vista Place, Ste. 204

Twin Falls, ID 83301

tit@idahowaters.com
jks@idahowaters.com
pla@idahowaters.com

W. Kent Fletcher [ ]Mail

Fletcher Law Office [ ]Hand Delivery

P.O. Box 248 [ X ] Electronic Mail
Burley, ID 83318

wkf@pmt.org

C. Thomas Arkoosh [ ] Mail

Arkoosh Law Offices [ ]Hand Delivery

P.O. Box 2900 [ X ] Electronic Mail

Boise, ID 83701
tom.arkoosh@arkoosh.com

erin.cecil@arkoosh.com

William A. Parsons [ ]Mail
Parsons Smith Stone [ ]Hand Delivery
P.O. Box 910 [ X ] Electronic Mail

Burley, ID 83318
wparsons(@pmt.org

Candice McHugh [ ]Mail
Chris Bromley [ ]Hand Delivery
380 S. 4" St., Ste. 103 [ X ] Electronic Mail

Boise, ID 83702

cmchugh@mchughbromley.com
cbromley@mchughbromley.com
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