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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICTer ¥ Clrk

OF THE STATE OF IDAHC IN AND FOR THE COUNTY OF TWIN FALLS

PARTIAL FINAL
CONSENT DECREE
DETERMINING THE RIGHTS OF
THE SHOSHONE-BANNOCK
TRIBES TO THE USE OF
WATER IN THE UPPER SNAKE
RIVER BASIN

In Re SRBA

Case No. 39576

et e St e et

The District Court of the Fifth Judicial District in and for
the County of Twin Falls having entered on November 19, 1987 its
COMMENCEMENT ORDER commencing the Snake River Basin adjudication;
the Shoshone-Bannock Tribes of the Fort Hall Indian Reservation,
the State of Idaho, the United States, and certain Idaho Water
Users having entered into THE 1990 FORT HALL INDIAN WATER RIGHTS
AGREEMENT (hereinafter Agreement) in settlement of claims made by
the United States on behalf of the Shoshone-Bannock Tribes to water
rights in the Upper Snake River Basin; the Agreement having been
submitted to this Court in lieu of a claim as provided by Idaho
Code Section 42-1409(6) (1990); the Northside Canal Company having
agreed by Resolution dated July 19, 1990, to receive natural flow
water from Sand Creek in exchange for making storage water
available to the Tribes as required by the Agreement; the United
States and the State having agreed upon claims submitted for the
non-Indian portion of the Fort Hall Irrigation Project and the Fort

Hall Agency, Bureau of Indian Affairs; the Director having filed a
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Director’s Report setting forth all water rights that are the
subject of this Decree; the period for filing objections to the
Agreement having expired; any ocbjections having been resolved; upon
notice and an opportunity to be heard provided to all parties in
this case pursuant to the docket sheet procedures contained in SRBA
Administrative Order No. 1; and the Court having heard argument
from the parties to the Agreement in support of its approval;

The District Court now finds as follows:

The Agreement is a fair and equitable settlement of all water
right claims of the United States for the Shoshone-Bannock Tribes
in the Upper Snake River Basin, for the Bureau of Indian Affairs,
Fort Hall Agency and for the Fort Hall Irrigation Project;

The modifications in this decree to the descriptions of the
water rights contained in the Agreement are <clerical and
ministerial in nature and do not alter the intent of the Agreement.

The Agreement does not adversely affect the interests of
persons not party to the Agreement; and

THEREFORE IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that
the provisions of the 1990 Fort Hall Indian Water Rights Agfeement
for which this court has jurisdiction are ratified, confirmed and
approved and that the water rights of the United States for the
Shoshone-Bannock Tribes in the Upper Snake River Basin, for the
Bureau of Indian Affairs, Fort Hall Agency, and the Fort Hall

Irrigation Project are as follows:
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DEFINITIONS.

The following definitions apply for the purposes of this

Decree:

1.

"Acre foot'" or "AF" means the amount of water necessary to
cover one acre of land to a depth of one foot and is
equivalent to 43,560 cubic feet or 325,851 gallons of water.
"Acre feet per year" or "AFY" means the number of acre feet
of water used from January 1 to December 31.
"Allotted lands" means lands within or without the exterior
boundaries of the Fort Hall Indian Reservation, which were
allotted to individual Indians in accordance with applicable
Tribal/federal agreement and federal statutes, and which are
presently owned by Indians in restricted fee or trust status,
and which are located in the counties of Bannock, Bingham,
Caribou, and Power. The applicable Tribal/federal agreement
and statutes include:
.1 the Agreement of May 14, 1880, ratified by Act of
February 23, 1889, ch. 203, 25 Stat. 687; and
.2 the Act of March 3, 1911, ch. 210, 36 Stat. 1058, 1063.
"American Falls Reservoir" means a water storage facility of
the federal Minidoka Project authorized by the Secretary of
the Interior under the Reclamation Act of 1902, 32 Stat. 388-
390 (April 23, 1904); examined and reported upon by a Board
of Army Engineers and approved by the President on January 5,
1911, in accordance with the Act of June 25, 1910, 36 Stat.
835-836; and initially constructed in 1927 and subsequently

replaced under the authority of the Act of December 28, 1973,
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Pub. L. 93-206, 87 Stat. 3904-905.

S. "Annual diversion volume" means the maximum volume of water
in AFY that can be diverted or stored by the holder of a
water right.

6. "Annual volume of consumptive use" means the maximum volume
of water in AFY that can be consumptively used by the holder
of a water right.

7. "Basis of right" refers to the legal authority pursuant to
which the water right is established or the document by which
the right is evidenced.

8. "Beneficial use" means any use of water for DCMI, irrigation,
hydropower generation, recreation, stockwatering, £ish
propagation and instream flow uses as well as any other uses
that provide a benefit to the user of the water.

9. "Blackfoot Reservolir" means a water storage facility of the
Federal Blackfoot Project authorized by the Act of March 1,
1907, ch. 2285, 34 Stat. 1015, 1024; the Act of april 30,
1908, ch. 153, 35 Stat. 70, 78; Act of April 14, 1910, ch.
140, 36 Stat. 269, 274; and the Act of May 24, 1922, ch. 199,
42 Stat. 552, 568.

10. "Ceded lands" means those lands within the Reservation as
originally established under the Second Treaty of Fort
Bridger of July 3, 1868, 15 Stat. 673 and companion executive
orders of June 14, 1867, 1 C. Kappler 835-837 (1904), and
July 30, 1869, 1 C. Kappler 838-839 (1904) and as fixed by
the federal survey of 1873 that were ceded by the Tribes to

the United States pursuant to the following Tribal/federal
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11.

12.

13.

agreements:

L1 Agreement of May 14, 1880, ratified by the Act of
February 23, 1889, ch. 203, 25 Stat. 687;

.2 Agreement of July 18, 1881, ratified by the Act of July
3, 1882, ch. 268, 22 Stat. 148;

.3 Agreement of May 27, 1887, ratified by the Act of
September 1, 1888, ch. 936, 25 Stat. 452; and

.4 Agreement of February 5, 1898, ratified by the Act of
June 6, 1900, ch. 813, 31 Stat. 692.

"Consumptive use" means the amount of water that does not

remain in the water system after use or is not returned to

the water system through return flows or seepage, whether or

not treatment for purpose of maintaining water quality is

required before the water may be returned to the water

system, but does not include water lost through evaporation

from storage.

"Cubic feet per second" or "CFS" means a rate of water

discharge equivalent to approximately 448.8 gallons per

minute.

"DCMI" means domestic, commercial, municipal and industrial

uses excluding hydroelectric generation. Domestic use means

the diversion of water by one or more individuals, family

units or households for drinking, cooking, laundering,

sanitation and other personal comforts and necessities,

stockwatering, and for the irrigation of a family lawn,

garden or orchard not exceeding one-half acre of area per

household. Industrial and commercial use means the use of
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water for any purpose that benefits an industrial or
commercial enterprise. Industrial and commercial use of
water includes, but ig not limited to, agricultural spraying,
irrigation of plants in greenhouses, industrial cooling,
mining, energy production, commercial recreation, and losses
assoclated with any industrial or commercial operation.
Municipal use means the delivery and use of water through an
investor-owned, mutually-owned, tribally-owned or publicly-
owned water utility or delivery system for all uses usual and
ordinary to such systems. Such use includes but 1s not
limited to uses of water for domestic, irrigation of lawns
and gardens, commercial, industrial, fire protection,
irrigation and other uses in park and recreation facilities,
and street washing.

14. "Diversion" means the removal of water from its natural
course or location by means of a ditch, canal, flume, bypass,
pipeline, conduit, well, pump, or other act of man, or the
impoundment of water in a reservoir for rediversion.

15. "Diversion rate" means the maximum rate in CFS at which water
may be diverted at a point of diversion.

16. "Fort Hall Agency" means the component of the United States
Department of the Interior, Bureau of Indian Affairs, located
on the Fort Hall Indian Reservation.

17. "Fort Hall Indian Reservation" or "Reservation" means those
lands within the boundaries of the Reservation, as originally
established under the Second Treaty of Fort Bridger of July

3, 1868, 15 Stat. 673, and companion executive orders of
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June 14, 1867, 1 C. Kappler 835-837 (1904), and July 30,
1869, 1 C. Kappler 838-839 (1904), as fixed by the federal
survey of 1873 that have not been cedea by the Tribes to the

United States pursuant to the following Tribal/federal

agreements:

.1 Agreement of May 14, 1880, ratified by the Act of
February 23, 1889, ch. 203, 25 Stat. 687.

.2 Agreement of July 18, 1881, ratified by the Act of July
3, 1882, ch. 268, 22 Stat. 1438.

.3 Agreement of May 27, 1887, ratified by the Act of
September 1, 1888, ch. 936, 25 Stat. 452, excepting
those lots within the Pocatello Townsite which were not
ceded by such agreement.

.4 Agreement of February 5, 1898, ratified by the Act of
June 6, 1900, <ch. 813, 31 Stat. 672, excepting
Allotment Nos. T-8, 45, 46, 48, 50, 61, 71 and 72 owned
by the Tribes or held in restricted fee or trust status
for the Tribes by the United States.

Attachment A, which is incorporated herein by reference,

shows the boundaries of the Fort Hall Indian Reservation.

18. "Fort Hall Irrigation Project" (also referred to as the "Fort

Hall Indian Irrigation Project" in the Agreement) means the

federal project constructed, in part, to provide water for

the irrigation of lands on the Reservation. The following
federal statutes authorized the Fort Hall Irrigation Project:

.1 Act of August 15, 1894, ch. 290, 28 Stat. 286, 305.

.2 Act of March 1, 1907, ch. 2285, 34 Stat. 1015, 1024.
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.3 Act of April 30, 1908, ch. 153, 35 Stat. 70, 78.

.4 Act of April 4, 1910, ch. 140, 36 Stat. 269, 274. .
.5 Act of May 24, 1922, ch. 189, 42 Stat. 552, 56.

.6 Act of May 9, 1924, ch. 151, 43 Stat. 117.

.7 Act of June 30, 1948, ch. 767, 62 Stat. 1167.

.8 Act of September 30, 1950, ch. 1114, 64 Stat. 1083,
.9 Act of August 31, 1954, ch. 1159, 68 Stat. 1026.

.10 Act of August 17, 1961, Pub. L. 87-154, 75 Stat. 390.
Attachment B, which is incorporated herein by reference,
shows the exterior boundaries of the Fort Hall Irrigation
Project.

19. "Grays Lake' means the storage facility used to store water
for the benefit of the Fort Hall Irrigation Project.

20. "Impairment in the quality of water," applicable only in the
context of a change in water right no. 01-10223, means a
diminishment in the quality of water being diverted for a
water right to the extent that it is no longer useful for its
intended purpose.

21. "Indian" means any person who:

.1 is a member of a tribe recognized as eligible for
special programs and services provided by the United
States because of the person’s status as an Indian; or

.2 is recognized as an Indian person under Tribal law; or

.3 holds or 1is recognized by the Secretary as eligible to
hold restricted trust property on the Reservation.

22. "Indian lands" means all lands within the exterior boundaries

of the Reservation that are held in trust for the Tribes or
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23.

24 .

25.

26.

27.

owned by Indians and those lands outside the exterior
boundaries of the Reservation held in trust by the United
States for the Tribes or an enrolled member thereof. |
"Injury to a water right," applicable only in the context of
a change of water right no. 01-10223, means a diminighment in
guantity or an impairment in the quality of water available
to a senior or a junior water right holder as a consequence
of a change, except that no water right holder is required to
continue to waste water for the benefit of any other water
right holders.

"Irrigation use" means application of water to the land
surface or root zone of the soil for the purpose of producing
crops, lawn or landscaping on that land.

"Michaud Contract" means that Memorandum Agreement of
April 25, 1957 between the Bureau of Reclamation and the
Bureau of Indian Affairs relating to the water supply for the
Michaud Division of the Fort Hall Indian Reservation.
"Michaud Division" means that division of the Fort Hall
Irrigation Project authorized by the Act of August 31, 1954,
ch. 1159, 68 Stat. 1026.

"Palisades Reservoir" means a water storage facility of the
federal Minidoka Project initially authorized under the
provisions of the federal reclamation laws by the
presentation to the President and the Congress of the report
of December 9, 1941, H.R. Doc. No. 457, 77th Cong., 1st
Sess., by the Secretary of the Interior, and reauthorized by

section 1 of the Act of September 30, 1950, ch. 1114, 64
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Stat. 1083.

28. "Period of use" means the time of the year when water may be
used for a particular purpose.

29. *Person" means an individual, & partnership, a trust, an
estate, a corporation, a municipal corporation, the state of
Idaho or any political subdivision or instrumentality
thereof, the United States or any political subdivision or
instrumentality thereof, an Indian tribe or any political
subdivision or instrumentality thereof, or any other public
or private entity.

30. "Place of use" means the location where water is used.

31. "Point of diversion" or "POD' means any location at which
water is diverted from the water system. A numeral to the
right of the 1legal description indicates the number of
existing points of diversion within a tract.

32. "Point of injection' means any location at which water that
has been diverted from the water system is placed back into
the water system. A numeral to the right of the legal
description indicates the number of existing points of
injection within a tract.

33. "Point of rediversion" means the location at which water that
has been diverted from the water system and then placed back
into the water system is again diverted from the water
system. A numeral to the right of the legal description
indicates the number of existing points of rediversion within

a tract.
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34.

35.

36.

37.

38.

39.

40.

41.

42 .

43,

44.

"Project lands" means those lands that are served by the Fort
Hall Irrigation Project. Current project lands are shown on
Attachment B.

"Priority date" means the priority date assigned to the water
right.

"Purpose of use" means the nature of use of the water right.
"Reservation Watermaster" means the Tribal officer or any
successor designated to administer the Tribal Water Code.
"Right number" means the number assigned to each decreed
water right for purposes of identification.  The first two
numerals of the right number indicate hydrologic basin number
assigned by IDWR.

*Secretary" means the Secretary of the United States
Department of the Interior or a duly authorized
representative thereof.

"Snake River Watermaster" means the Watermaster of Water
District 01 or any successor.

"Source" means the named or described source of water within
the water system.

"Stock water" means the use of water solely for livestock or
wildlife consumption including associated losses.
"Transfer" means any change in a point of diversion, place
of use, period of use or purpose of use for a water right.
"Tribal water right(s)" means those water rights confirmed
and recognized in this Decree as rights held in trust for the
Tribes by the United States, including those rights so held

for the benefit of individual Indians on Indian lands.
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45.

46.

47.

48.

II.

A,

"Tribes" or "Tribal" means the Shoshone-Bannock Tribes of the
Fort Hall Indian Reservation in Idahoc as the collective
successors-in-interest of Indian signatories to the Second
Treaty of Fort Bridger of July 3, 1868, 15 Stat. 673, and
subsequent Tribal/federal agreements.

"Upper Snake River Basin" means that portion of the Snake
River Basin upstream from the Hells Canyon Dam, FERC Project
No. 1971.

"Water system" means all rivers, streams, lakes, springs,
groundwater or other water sources within the Snake River
Basin within the State of Idaho.

"Winters Doctrine™ means the federal legal principles
announced by the United States Supreme Court in Winters v.

United States, 207 U.S. 564 (1908).

WATER RIGHTS HELD BY THE UNITED STATES FOR THE USE AND
BENEFIT OF THE SHOSHONE-BANNOCK TRIBES OF THE FORT HALL
INDIAN RESERVATION IN THE UPPER SNAKE RIVER BASIN

THE WATER SUPPLIED FROM THE FOLLOWIN SOURCES _ SHALL
CONSTITUTE THE TRIBAL, WATER RIGHTS:

Right No. 01-10223

.1 Source: Snake River/Sand Creek

Lid Annual Diversion Volume: 100,000 AFY increasing to
115,000 AFY as (1) future reservation lands are
irrigated from this source, or (2) as corresponding
amounts of the water rights for the ceded lands of
the Fort Hall Irrigation Project are relinquished by
the United States.

.1ii Diversion Rate: 390.00 CFS increasing to 470.00 CFS

at the same relative rate as the volume in ii. above.
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.iv Annual Volume of Consumptive Use: 60,986 AFY
.V Priority Date: June 14, 1867
vi Points of Diversion:
SESWNE Sec 31 Twp 1N Rge 37E BM
(Snake River into Reservation Canal)
NENWNW Sec 7 Twp 28 Rge 37E BM
(Sand Creek into Reservation Canal)
Points of Injection:
NESWSE Sec 24 Twp 2S Rge 36E BM
(Reservation Canal into Blackfooct River)
Points of Rediversion:
NENENE Sec 13 Twp 3S Rge 35E BM
(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 3S Rge 35E BM
(Blackfoot River into North Canal)
Future points of diversion may be developgd in
accordance with paragraph II.C.3, II.C.4 and IXI.C.5,
infra.
.vii Purpose and Period of Use:
Irrigation 3/15 - 11/15
.viii Place of Use: 14,687 present and 8,672 future acres
for a total of 23,359 acres within the Reservation.
.ix Basis of Right: Winters Doctrine
.X Matters Necessary for Definition, <Clarification or
Administration of the Right:
.a The rate of diversion for this water right shall

be measured at the head of the Reservation Canal
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located in SESWNE Sec 31 Twp 1N Rge 37E BM.

.b The volume of diversion for this water right shall
be measured at the Drop located in SENWSE Sec 13
Twp 2S Rge 36E BM downstream from the point at
which Sand Creek empties into the Reservation
Canal.

.¢ This right combined with water right nos. 27-
11375, 27-02007, and 25-02160 provide the water
supply for up to 53,828 acres from the combined
water sources but none of the limitations of
diversion rate or volume shall be exceeded for
this right in providing the water supply.

.d The available inflow to the Reservation Canal
upstream from the Drop, including Sand Creek,
shall be counted as part of this water right up to
the demand of the North and Main Canals. The
portion of Sand Creek that was used with the
control afforded by the Equalizing Reservoir under
conditions existing in 1989 shall continue to be
used when the Snake River is under regulation by
the Snake River Watermaster and will be considered
part of this water right. When the Snake River is
under regulation by the Snake River Watermaster
fifteen percent (15%) of the computed Sand Creek
flows, when returned to the Snake River through
the Blackfoot River because of lack of control

with the present Equalizing Reservoir, shall be
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considered as natural flow credited to downstream
water users and for which no exchange of storage
will be required. All of the remaining Sand Creek
water not diverted through the Main and North
Canals because of the physical limitations of the
Equalizing Reservoir, in excess of fifteen percent
(15%) up to 50,000 AFY as determined by gaging,
when the Snake River is under regulation by the
Snake River Watermaster shall be delivered to the
North Side Canal Company in exchange for an equal
amount of storage water from Palisades or Jackson
Lake Reservoirs. The actual storage water from
Palisades or Jackson Lake Reservoirs will be
released to meet the Snake River diversion
requirements of the Tribes that would have been
met by Sand Creek. This water shall be deemed the
first storage water released from the American

Falls Reservoir for the North Side Canal Company.

Right No. 27-11373

.1
Lid
Liid

Jiv

vi

Source: Ross Fork Creek/Ross Fork Basin groundwater
Annual Diversion Volume: 5,000 AFY

Diversion Rate: 29.07 CFS

Annual Volume of Consumptive Use: 3,320 AFY
Priority Date: June 14, 1867

Existing Points of Diversion:

SENWNE Sec 4, SESENE Sec 10, SENWSW Sec 17, SWSESW Sec
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21, NESWNW Sec 34 all in Twp 5S Rge 36E BM
NWNWSE Sec 31 (2 POD), SWSWSE Sec 33 all in Twp 4S Rge
36E BM
NENENE Sec 36 Twp 4S Rge 35E BM
Future Pointg of Diversion may be developed as needed
within the Ross Fork Creek basin to utilize this water
right within the Ross Fork Creek basin.
.vii Purpose and Periocd of Use:
Irrigation 3/15 - 11/15
.viii Place of Use: 1,503 present and future acres within
the Ross Fork Creek basin.
.ix Basis of Right: Winters Doctrine
X Matters Necessary for Definition, Clarification or
Administration of the Right:
.a The Tribes shall have the option of using surface
water or groundwater diverted within the Ross Fork
Creek basin to satisfy this right, in whole or in
part, provided that any diversions of surface water
or groundwater by the Tribes in excess of 5,000 AFY
from the Ross Fork Creek Basin shall be charged

against water right no. 27-11376.

Right No. 27-11374

. Source: Lincoln Creek/Lincoln Creek Basin groundwater
Lii Annual Diversion Volume: 5,700 AFY
.1i1i Diversion Rate: 33.00 CFS

v Annual Volume of Consumptive Use: 3,768 AFY
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Vi

vii

viid

L1ix

Priority Date: June 14, 1867

Existing Points of Diversion:

NENESE Sec 25 Twp 38 Rge 36E BM

NENWSE Sec 31 Twp 38 Rge 36E BM

Future points of diversion may be developed as needed

within the Lincoln Creek Basin to utilize this water

right within the Lincoln Creek drainage basin.

Purpose and Period of Use:

Irrigation 3/1% - 11/15

Place of Use: 1,701 present and future acres within

the Lincoln Creek basin.

Basis of Right: Winters Doctrine

Matters Necessary for Definition, Clarification or

Administration of the Right:

.a The Tribes shall have the option of using surface
water or groundwater diverted within the Lincoln
Creek basin to satisfy this right, in whole or in
part, provided that any diversions of surface
water or groundwater by the Tribes in excess of
5,700 AFY from the Lincoln Creek basin shall be

charged against water right no. 27-11376.

Right No. 29-00466

.1
L1i
.iii

Liv

Source: Bannock Creek
Annual Diversion Volume: 3,095 AFY
Diversion Rate: 16.25 CFS

Annual Volume of Consumptive Use: 1,842 AFY
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.V Priority Date: June 14, 1867

vi Existing Points of Diversion:
NENWSE Sec 32 Twp 7S Rge 33E BM
SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in Twp 8S Rge
338 BM
NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
9SS Rge 33E BM

.vii Purpose and Period of Use:

Irrigation 3/15 - 11/15

.viii Place of Use: 774 present and future acres within the
Reservation.

Six Basis of Right: The basis of the right is the Winters
Doctrine with the relative share and priorities of the
water allocations determined by the Bannock Creek
Decree [United States v. Daniels (D. Idaho April 9,

1807)].

Right No. 29-00467
i Source: Bannock Creek, West Fork Bannock Creek
Lii Annual Diversion Volume: 629 AFY
.1ii Diversion Rate: 3.30 CFS
v Annual Volume of Consumptive Use: 374 AFY
.V Priority Date: April 1, 1889
Vi Existing Points of Diversiocon:
NENWSE Sec 32 Twp 7S Rge 33E BM
SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in Twp 88 Rge

33E BM
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.vii

viiid

Lix

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
9S Rge 33E BM

Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use: 157 present and future acres within the
Reservation.

Basis of Right: The basis of the right is the Winters
Doctrine with the relative share and priorities of the
water allocations determined by the Bannock Creek
Decree [United States v. Danielg (D. Idaho April 9,

1907} 1.

Right No. 29-12848

.1
L1
.iii

Liv

.vi

.vii

Source: Rattlesnake Creek

Annual Diversion Volume: 571 AFY

Diversion Rate: 3.00 CFS

Annual Volume of Consumptive Use: 340 AFY

Priority Date: June 14, 1867

Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in Twp 8S Rge
33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
9S8 Rge 33E BM

Purpose and Period of Use:

Irrigation 3/15 - 11i/15

CONSENT DECREE - 19
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.viii Place of Use: 143 presgent and future acres within the

Reservation.

L 1ix Basils of Right: Winters Doctrine
.X Matters Necessary for Definition, Clarification or

Administration of the Right:

.a The Tribes and the United States shall exercise
this right in a manner that ensures persons with
water rights decreed in the Bannock Creek Decree
[United States v. Daniels (D. Idaho April 9, 1907)]
and that are confirmed in the SRBA continue to

receive their full legal entitlement.

Right No. 29-00469

.1 Source: West Fork Bannock Creek

Jii Annual Diversion Volume: 190 AFY

.iii Diversion Rate: 1.00 CFS

v Annual Volume of Consumptive Use: 113 AFY

.V Priority Date: May 1, 1894

.vi Existing Points of Diversion:
NENWSE Sec 32 Twp 78 Rge 33E BM
SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in Twp 8S Rge
33E BM
NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
9S8 Rge 33E BM

.vii Purpose and Period of Use:

Irrigation 3/15 - 11/15
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viii

Lix

Place of Use: 48 present and future acres within the
Reservation.

Basis of Right: The basis of the right is the Winters
Doctrine with the relative share and priorities of the
water allocations determined by the Bannock Creek
Decree ([United States v. Danielg (D. Idaho April 9,

1907)].

Right No. 29-00470

i
Jii
.iii

Liv

vi

vii

Lviii

Lix

Source: West Fork Bannock Creek

Annual Diversion Volume: 248 AFY

Diversion Rate: 1.30 CFS

Annual Volume of Consumptive Use: 147 AFY

Priority Date: April 1, 1894

Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in Twp 8S Rge
33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
9S Rge 33E BM

Purpose and Period of Use:

Irrigation 3/15 - 11/18

Place of Use: 62 present and future acres within the
Reservation,

Basis of Right: The basis of the right is the Winters
Doctrine with the relative share and priorities of the

water allocations determined by the Bannock Creek
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Decree {United States wv. Daniels (D. Idaho April 9,
1907)1.

Right No. 29-00471

i
L1
Liid

Liv

.vi

vii

viid

ix

Right No.

.1

Source: Bannock Creek

Annual Diversion Volume: 248 AFY

Diversion Rate: 1.30 CFS

Annual Volume of Consumptive Use: 147 AFY

Priority Date: April 1, 1894

Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 {2 POD) all in Twp 8S Rge
33 BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
9S8 Rge 33E BM

Purpose and Period of Use:

Irrigation 3/15 - 11/15%

Place of Use: 62 present and future acres within the
Reservation.

Basis of Right: The basis of the right is the Winters
Doctrine with the relative share and priorities of the
water allocations determined by the Bannock Creek
Decree [United States v. Daniels (D. Idaho April 9,

1807} 1.

29-00472

Source: West Fork Bannock Creek
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vii

vidii

Jix

Annual Diversion Volume: 190 AFY

Diversion Rate: 1.00 CFS

Annual Volume of Consumptive Use: 113 AFY

Priority Date: April 1, 1898

Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in Twp 8S Rge
33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
9S Rge 33E BM

Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use: 48 present and future acres within the
Reservation.

Basis of Right: The basis of the right is the Winters
Doctrine with the relative share and priorities of the
water allocations determined by the Bannock Creek

Decree [United States v. Daniels (D. Idaho April 9,

1907)].

Right No. 29-00473

.1
Lii
Liii

Liv

Source: West Fork Bannock Creek

Annual Diversion Volume: 190 AFY
Diversion Rate: 1.00 CFS

Annual Volume of Consumptive Use: 113 AFY

Priority Date: April 1, 1898
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Vi

vii

iid

Lix

Right No.
.1
Lii
Liii

Jiv

vi

Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in Twp 8S Rge
33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
98 Rge 33E BM

Purpose and Period of Use:

Irrigation 3/15 - 11i/15

Place of Use: 48 present and future acres within the
Reservation.

Basis of Right: The basis of the right is the Winters
Doctrine with the relative share and priorities of the
water allocations determined by the Bannock Creek

Decree {United States v. Daniels (D. Idaho April 9,
1307)1.

29-00474

Source: West Fork Bannock Creek

Annual Diversion Volume: 190 AFY

Diversion Rate: 1.00 CFS

Annual Volume of Consumptive Use: 113 AFY

Priority Date: April 1, 1801

Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM

SWSWSE Sec 21, NESW&W Sec 25 (2 POD) all in Twp 8S Rge

33E BM
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.vii

viid

Jix

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
98 Rge 33E BM

Purpose and Period of Use:

Irrigation 3/15 - 11/15
Place of Use: 48 present and future acres within the
Reservation.

Basis of Right: The basis of the right is the Winters
Doctrine with the relative share and priorities of the
water allocations determined by the Bannock 'Creek
Decree [Unite tes v. Daniels (D. Idaho April 9,

1507)].

Right No. 29-12049

L1
Lii
Liid

Liv

.vi

Source: Bannock Creek

Annual Diversion Volume: 18,833 AFY

Diversion Rate: 98.87 CFS

Annual Volume of Consumptive Use: 11,205 AFY

Priority Date: June 14, 1867

Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in Twp 8S Rge
33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp
9S Rge 33E BM

NESWSE Sec 6 Twp 7S Rge 33E BM

(3 - 20 HP pumps for Michaud Project)

Future Points of Diversion may be developed within the
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vii

viii

Lix

Bannock Creek basin to utilize this water right within

the Bannock Creek drainage basin.

Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use: 4,708 present and future acres within

the Reservation.

Basigs of Right: Winters Doctrine

Matters Necessary for Definition, Clarification or

Administration of the Right:

.a The Tribes and the United States shall exercise
this right in a manner that ensures persons with
water rights decreed in the Bannock Creek Decree
[United States v. Daniels (D. Idaho April 9, 1907)]
and that are confirmed in the SRBA continue to

receive their full legal entitlement.

Right No. 29-12050

Ji
Jii
Liii

Liv

vi

Source: Portneuf River/Jeff Cabin Creek

Annual Diversion Volume: 970 AFY

Diversion Rate: 9.70 CFS

Annual Volume of Consumptive Use: 727.50 AFY
Priority Date: June 14, 1867

Points of Diversion:

Future Points of Diversion may be developed within the
Portneuf River basin upstream from the point the river
enters the Portneuf Reservoir in Sec 11 Twp 6S Rge 38E

BM for use within the Portneuf River basin.
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vii

vidii

Lix

Right No.
W
Lii
Liii

Jiv

Vi

vii

wiii

Lix

Purpose and Period of Use:

Irrigation 4/1 - 11/1

Place of Use: 485 present and future acres within the
Reservation.

Basis of Right: Winters Doctrine

29-00231

Source: Toponce Creek

Annual Diversion Volume: 259.3 AFY

Diversion Rate: 1.59 CFS

Annual Volume of Consumptive Use: 154.3 AFY

Priority Date: February 16, 1869

Points of Diversion: Toponce Creek

Purpose and Period of Use:

Irrigation 1/1 - 12/31

Place of Use: Allotment 61 (NESW, SENW, Sec 35 Twp 685
Rge 38E) for 79.53 acres.

Basis of Right: The Winters Doctrine per the
Memorandum Decision in United States v. Hibner, 27 F.2d
909 (D. Idaho, E.D. 1928) and the Decree of the United
States District Court, Eastern Division, dated April 8,

1929.

Right No. 29-00238

.1
Lid

Liii

Source: Toponce Creek
Annual Diversion Volume: 282.5 AFY

Diversion Rate: 1.733 CFS
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Liv Annual Volume of Consumptive Use: 168.14 AFY

v Priority Date: February 16, 1869

.vi Points of Diversion: Toponce Creek

.vii Purpose and Period of Use:
Irrigation 1/1 - 12/31

.viii Place of Use: Allotment 71 (SENW, SWNE, Sec 36 Twp 6S
Rge 38E) for 86.67 acres. Allotment 72 (NESW and NWSE
Sec 36 Twp 6S Rge 38E) for 80 acres.

Lix Basis of Right: The Winters Doctrine per the
Memorandum Decision in United States v. Hibner, 27 F.2d
90% (D. Idaho, E.D. 1928) and the Decree of the United
States District Court, Eastern Division, dated April 8,

1929.

Right No. 29-12051

.1 Source: Mink Creek

.ii Annual Diversion Volume: 104.3 AFY

.iii Diversion Rate: 0.75 CFS

v Annual Volume of Consumptive Use: 62.1 AFY

v Priority Date: February 26, 1869

.vi Points of Diversion: SWNW Sec 21 Twp 7S Rge 35E BM

.vii Purpose and Period of Use:
Irrigation 3/15 - 11/15

.viii Place of Use: Allotment T-8 (SWNW Sec 21 Twp 78 Rge
35E BM for 31.75 acres)as shown on Attachment A.

Lix Basis of Right: The Winters Doctrine per Decree of

District Court of the Fifth Judicial District Court of
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the State of Idaho, in and for the County of Bannock

dated June 5, 1926, in Smith v. City of Pocatello, Case
No. 6669.

Right No. 27-11375
.1 Source: Blackfoot River
Lii Annual Diversion Volume: 150,000 AFY
.iii Diversion Rate: 1380 CFS
.iv Annual Volume of Consumptive Use: 79,546 AFY
v Priority Date: June 14, 1867
vi Points of Diversion:
SENWNW Sec 7 Twp 2S Rge 38E BM
{(Blackfoot River into Little Indian Canal)
NENENE Sec 13 Twp 3S Rge 35E BM
{(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 3S Rge 35E BM
(Blackfoot River into North Canal)
SWSESW Sec. 3 Twp 7S Rge 32E BM
SENWSE Sec. 3 Twp 7S Rge 32E BM
NWNWSW Sec. 2 Twp 7S Rge 32E BM
NESENW Sec. 2 Twp 7S Rge 32E BM
NWNENE Sec. 1 Twp 7S Rge 32E BM
SWNWNW Sec. 6 Twp 7S Rge 33E BM
NESESW Sec. 6 Twp 75 Rge 33E BM
NESESW Sec. 6 Twp 78 Rge 33E BM

SWSWSW Sec. 30 Twp 6S Rge 33E BM
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.vii

viii

.ix

Future Points of Diversion may be developed to divert
water from (1) anywhere on the Blackfoot River or (2)
ground water within the Reservation as described in
Matters Necessary for Definition, Clarification or
Administration of the Right, below.

Purpose and Period of Use:

Irrigation 3/1% - 11/15

Place of Use: 30,469 present and future acres within

the Reservation.

Basis of Right: Winters Doctrine

Matters Necessary for Definition, Clarification or

Administration of the Right:

.a If the natural flow of the Blackfoot River is not
sufficient to satisfy this right and other rights
to divert Blackfoot River natural flow pursuant to
state law, the Tribes may satisfy this right by
using water <right nos. 27-02007 and 25-02160,
provided that the combined use in satisfaction of
this right shall not exceed 150,000 AFY.

.b If the diversions under this right exceed 15C, 000
AFY, the amount in excess of 150,000 AFY shall be
charged against water right no. 01-10223.

.¢ This right combined with water right nos. 01-10223,
27-02007 and 25-02160 can be used to irrigate up to
53,828 present and future acres from the combined

water sources.
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.d The Tribes and United States shall exercise this
water right in a manner that ensures persons
diverting natural flow from the Blackfoot River
prior to January 1, 1990, whose rights are decreed
in the SRBA will continue to receive their full
legal entitlement under state law. The parties
will specifically enumerate all rights protected by
this provision once the SRBA Decree for this basin
becomes final. These state created water rights
are estimated to divert not more than 45,000 AFY of
water from the Blackfoot River. In the event this
estimate of the amount of existing diversions under
state created water rights is exceeded as a result
of the Decree in the SRBA, the parties shall
negotiate an equitable adjustment to the Tribal
water rights to account for this change.

.e The Tribes and the United States shall exercise
this right in a manner that will not impair the
project entitlements of the Fort Hall Irrigation
Project water users.

.f If the water supplied under this right and water
right nos. 27-02007 and 25-02160 does not provide
150,000 AFY, the Tribes may divert groundwater
within the Reservation under this right, exclusive
of the water right nos. 27-11376 and 29-12052, such
that the combined water supply from water right

nos. 27-02007 and 25-02160 and surface and
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groundwater under this right yields 150,000 AFY.

Right No. 27-02007
.1 Source: Blackfoot River
LJid Annual Diversion Volume: 348,000 AFY
.iii Diversion Rate: Not limited
v Annual Volume of Consumptive Use:
Included in water right nos. 01-10223 and 27-11375.
.V Priority Date: September 3, 1907
Vi Points of Diversion:
NWNE Sec 12 Twp 58 Rge 40E EM (Blackfoot River into
Blackfoot Reservoir)
Points of Rediversion:
SENWNW Sec 7 Twp 2S Rge 38E BM
(Blackfoot River into Little Indian Canal)
NENENE Sec 13 Twp 3S Rge 35E BM
{(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 3S Rge 35E BM
(Blackfoot River into North Canal)

.vii Purposes and Periods of Use:

Irrigation from Storage 3/15 - 11/15
348,000 AFY
Storage for Irrigation 1/1 - 12/31

348,000 AFY
.viii Place of Use: 30,469 present and future acres within
the Reservation.

Lix Basis of Right: License.
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<X

Remarks:

.2 The rediversion of water from storage under this

right and the water right no. 25-02160 may be used
to satisfy the Blackfoot River natural flow to meet
but not exceed the 150,000 AFY annual diversion
volume under water right no. 27-11375. The Tribes
may use water from storage under this right in
excess of the amount needed to satisfy water right
no. 27-11375; provided that uses in excess of that
amount necessary to satisfy the 150,000 AFY annual
diversion volume of water right no. 27-11375 shall
be charged against water right no. 01-10223,

This right combined with water right nos. 01-10223,
27-11375 and 25-02160 may be used to irrigate up to
53,828 present and future acres from the combined
water sources.

The Tribes and the United States shall exercise
this right in a manner that will not impair the
project entitlements of the Fort Hall Irrigation

Project water users.

Right No. 25-02160

Liid

Liv

Socurce: Grays Lake

Annual Diversion Volume: 100,000 AFY

Diversion Rate: Not limited

Annual Volume of Consumptive Use: Included in the

water right nos. 01-10223 and 27-11375.

CONSENT DECREE - 33



v Priority Date: August 23, 1919
.vi Points of Diversion:
SWSWSW Sec 1 Twp 5S Rge 42E BM
(Grays Lake/Clarks Cut Canal)
Points of Rediversion:
NWNE Sec 12 Twp 5SS Rge 40E BM (Blackfoot Reservoir)
SENWNW Sec 7 Twp 2S Rge 38E BM
{(Blackfoot River into Little Indian Canal)
NENENE Sec 13 Twp 3S Rge 35E BM
(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 3S Rge 35E BM
(Blackfoot River into North Canal)
.vii Purposes and Periods of Use:
Irrigation from Storage 3/15 - 11/15%
100,000 AFY
Storage for Irrigation 1/1 - 12/31
100,000 AFY
.viii Place of Use: 30,469 present and future acres within
the Reservation.

.ix Basis of Right: Permits
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Right No.
.1
.ii
Liii

Liv

Matters Necessary for Definition, Clarification or

Administration of the Right:

.a The rediversion of water from storage under this

right and the water right no. 27-02007 may be used
to satisfy the Blackfoot River natural flow to meet
but not exceed the 150,000 AFY annual diversion
volume under the water right no. 27-11375. The
Tribes may use water from storage under this right
in excess of the amount needed to satisfy water
right no. 27-11375; provided that uses in excess of
that amount necessary to satisfy the 150,000 AFY
diversion volume of water right no. 27-11375 shall
be charged against water right no. 01-10223.

This right combined with water right nos. 01-10223,
27-11375, and 27-02007 may be used to irrigate up
to 53,828 present and future acres from the
combined water sources.

The Tribes and the United States shall exercise
this right in a manner that will not impair the
project entitlements of the Fort Hall Irrigation

Project water users.

27-11376
Source: Groundwater within the Reservation
Annual Diversion Volume: 125,000 AFY
Diversion Rate: 813.40 CFS

Annual Volume of Consumptive Use: 93,815 AFY
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v Priority Date: June 14, 1867
.vi Existing Points of Diversion:
SWSESW Sec. 3 Twp 7S Rge 32E BM
SENWSE Sec. 3 Twp 7S Rge 32E BM
NWNWSW Sec. 2 Twp 7S Rge 32E BM
NESENW Sec. 2 Twp 7S Rge 32E BM
NWNENE Sec. 1 Twp 7S Rge 32E BM
SWNWNW Sec. 6 Twp 7S Rge 33E BM
NESESW Sec. 6 Twp 7S Rge 33E BM
NESESW Sec. 6 Twp 7S Rge 33E BM
SWSWSW Sec. 30 Twp 6S Rge 33E BM
SESWSE Sec. 31 Twp 5S Rge 33E BM
SESWNE Sec. 32 Twp 58 Rge 33E BM
SWSENW Sec. 32 Twp 5S Rge 33E BM
SWSESE Sec. 32 Twp 5S Rge 33E BM
SWSESW Sec. 33 Twp 58 Rge 33E BM
NESESE Sec. 33 Twp 5S Rge 33E BM
SESESW Sec. 34 Twp 58 Rge 33E BM
SESENE Sec. 34 Twp 5S Rge 33E BM
SESWSE Sec. 35 Twp 5S Rge 33E BM
SESWNE Sec. 3 Twp 6S Rge 33E BM
SESWNW Sec. 3 Twp 6S Rge 33E BM
NWNENW Sec. 4 Twp 65 Rge 33E BM
NENWNW Sec. 6 Twp 6S Rge 33E BM
NWNENE Sec. 1 Twp 6S Rge 32E BM
NWNENW Sec. 1 Twp 6S Rge 32E BM
SENWNE Sec. 2 Twp 6S Rge 32E BM
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NESESE
SWNESW
SWSESW
SENENE
SENWNW
SENENE
NENWNE
SENWNW
NESWNE
SWSESE
NWSESW
SENESW
NWNENW
SWNWNE
SENENW
SESENE
SESWSE
SWSESW
NESWSE
SENWSW
SESENW
NWSENW
SWNESW
SWSESW
NESESE
NWNWNW

SESWNE
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Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.

7

Twp
Twp
Twp
Twp
Twp

Twp

6S
65
68
63
63

6S

Rge 32E BM

Rge 32E BM

Rge 33E BM

Rge 33E BM

Rge 33E BM

Rge 33 E

12 Twp 6S Rge 33E

12 Twp 6S Rge 32E

11 Twp 6S Rge 32E

12 Twp 6S Rge 32E

BM

BM

BM

BM

BM

8 Twp 65 Rge 33E BM

8 Twp 6S Rge 33E BM

18
13
13
24
23
23
22
22
28
27
27
28
29

33

Twp
Twp
TwWp
Twp
Twp
Twp
Twp
Twp
Twp
Twp
Twp
Twp
Twp
Twp

6S
68
68
6S
68
6S
6S
6S
6S
68
6S
65
6S

&S

Rge 33E
Rge 32E
Rge 32E
Rge 32E
Rge 32E
Rge 32E
Rge 32E
Rge 32E
Rge 32E
Rge 32E
Rge 32E
Rge 32E
Rge 32E

Rge 32E

BM
BM
BM
BM
BM
BM
BM
BM
BM
BM
BM
BM
BM

BM

S Twp 7S Rge 33E BM



SWSESE Sec. 7 Twp 7S Rge 33E BM

NESENE Sec. 21 Twp 3S Rge 35E BM

NWNWNW Sec. 6 Twp 4S5 Rge 35 E BM

SESESW Sec. 16 Twp 4S Rge 34E BM

NWNWSE Sec. 26 Twp 3S Rge 34E BM

Future points of diversion may be developed to utilize
this water right on any Indian lands.

.vii Purposes and Periods of Use:

Irrigation 3/15 - 11/15 115,000 AFY
DCMT 1/1 - 12/31 10,000 AFY
.viii Place of Use: 42,592 present and future acres for

irrigation within the Reservation. Present and future
DCMI uses on any Indian lands.

.ix Basis of Right: Winters Doctrine

.X Matters Necessary for Definition, Clarification ox

Administration of the Right:

.a If the Tribes’ combined surface water and
groundwater diversions from the Ross Fork Creek
basin exceed 5,000 AFY, or the Tribes'’ combined
surface water and groundwater diversions from the
Lincoln Creek basin exceed 5,700 AFY, such excesses
shall be charged against this Tribal groundwater
right.

.b The nine wells used to supplement the surface water
portion of the Michaud Division divert water

included in this Tribal water right.
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.c Lot Nos. 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15,

16, and 17 of Block No. 191; Lot No. 1 of
Block 192; Lot Nos. 1, 2, 3, 4, 5, 6, 7, and 8 of
Block No. 196; Lot Nos. 19 and 20 of Block No. 341;
Lot No. 5 of Block No. 5%93; and Lot No. 7 of Block
No. 599 within the City of Pocatello remain Indian
lands and may utilize water under this water right.
Water diverted or withdrawn under this right from
diversion points or structures located on said lots
shall be wused only for domestic, commercial,
municipal or industrial uses occurring on any said
lots. '

Allotment Nos. T-8, 45, 46, 48, 50, 61, 71 and 72
within the Portneuf River basin may utilize water

under this right.

Right No. 29-12052

.1
Jii
Liii

Liv

Vi

Source: Bannock Creek basin groundwater

Annual Diversion Volume: 23,500 AFY

Diversion Rate: 154.93 CFS

Annual Volume of Consumptive Use: 17,843 AFY

Priority Date: June 14, 18€7

Points of Diversion:

Future points of diversion may be developed as needed
within the Bannock Creek basin to utilize this water

right within the Bannock Creek drainage basin.
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.vii Purpose and Period of Use:
Irrigation 3/15 - 11/15
.viii Place of Use: 8,704 future acres on Indian lands

within the Reservation in the Bannock Creek drainage

basin.
Lix Basis of Right: Winters Doctrine
X Matters Necessary for Definition, Clarification or

Administration of the Right:

.a The Tribes have the right to the annual yield of
the Bannock Creek basin up to a combined surface
and groundwater diversion of 48,500 AFY.

.b TIf the Tribes’' combined surface and groundwater
diversion from this basin exceeds 48,500 AFY, such
excess shall be charged against water right no.
27-11376.

.¢c The Tribes and United States shall exercise this
water right in a manner that ensures persons
diverting ground water from the Bannock Creek
drainage basin prior to January 1, 1990, whose
rights are decreed in the SRBA will continue to
receive their full legal entitlement under state
law. The parties will specifically enumerate the
rights protected by this provision once the SRBA
Decree for this basin becomes final. These state
created water rights are estimated to divert not
rmcre than 2,400 AFY of water from the ground water

of the Bannock Creek drainage basin. 1In the event
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this estimate of the amount of existing diversions

under state water rights is changed as a result of

the Decree in the SRBA,

the parties shall negotiate

an equitable adjustment| to the Tribal water rights

to account for this change.

B. FEDERAL CONTRACT STORAGE SPACE

HELD BY THE UNITED STATES

FOR THE TRIBES

1. The Memorandum of Agreement between the Bureau of

Reclamation and the Bureau of Indian Affairs Relating to

a water supply for Michaud

Irrigation Project as approv

Division of the Port Hall

ed April 25, 1957, a copy of

which is attached hereto as Attachment D, is included in

the Agreement and referenpced here for purposes of

acknowledging that it descyibes a part of the Tribal

water supply.

C. GENERAL PROVISIONS APPLICABLE ONLY TO WATER RIGHTS HELD BY THE

UNITED STATES FOR THE BENEFIT OF T

THE _FORT HALL INDIAN RESERVATION

1. The Tribes shall have the ri

of all waters arising wholly

Reservation lands for instr:

enhance the integrity of an

2. The Tribes may transfer or 1

all or any portion of the 7

transfer:

HE SHOSHONE - BANNOCK TRIBE OF

ght to use the natural flows
+ within and traversing only
ram flows to maintain or to
ecosystem.

ease within the Reservaﬁion

lribal water rights, if the

.1 is to any beneficial use,

.2 does not exceed the 1

naximum diversion rate not

withstanding the period of use,
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.3 does not exceed the annual volume of diversion,

.4 does not exceed the annual volume of consumptive
use,

.5 is to any place of use within the Reservation,
except as to water right nos. 27-11373, 27-11374,
and 29-12050, where the place of use 1is
specifically restricted by this Decree, and

.6 does not change the source, except as permitted by
water right nos. 27-11373, 27-11374 and 27-1137S.

3. The Tribes may change the points of diversion and periods
of use of the water right no. 01-10223 provided the
change:

.1 is to any beneficial use,

.2 does not exceed the maximum diversion rate not
withstanding the period of use,

.3 does not exceed the annual volume of diversicn,

.4 does not exceed the annual volume of consumptive
use, and

.5 does not result in an injury to a water right.

4. Whenever the Tribes or the United States intend to change
or add a point of diversion or change the period of use
of all or part of the water right no. 01-10223, the
Tribes or the United Statesg will prepare a written Notice
of Transfer of this water right. The Tribes or the United
States shall serve a copy of the Notice of Transfer on
each member of the Intergovernmental Board and shall

publish the Notice of Transfer at least once a week for
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two consecutive weeks in a newspaper printed within the

county wherein the point of diversion lies, or in the

event no newspaper is printed within that county, then in

a newspaper of general circulation therein. The Tribes

or the United States shall complete the service and

publication at least cne hundred and twenty (120) days
prior to the intended change. The Notice of Transfer
shall contain the following information:

.1 The amount of water in CFS and/or AFY that is to be
changed including any reductions that will occur at
any existing points of diversion, if applicable;

.2 The legal descriptions of the locations of any new
or changed points of diversion including any points
of diversion that will nc 1longer be used, if
applicable;

.3 The period of use during which the water will be
used as a result of the change including periods
during which water will no longer be used or
periods during which water use will be reduced as a
result of the change; and

.4 A statement that any person who believes that the
change will injure a water right shall file a
Notice of Objection with the Intergovernmental
Board within ten days of the last date of service
or publication.

5. Any person claiming that a change in a point of diversion

or period of use of water right no. 01-10223 will injure
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a water right shall first request mediation before the

Intergovernmental Board prior to seeking judicial relief.

.1 In any proceeding, the person claiming that a
change will injure the objector’s water right shall
have the burden of proving that an injury will
occur.

.2 Upon receipt of any objection, the Inter-
governmental Board shall attempt to mediate the
dispute. After reviewing all relevant data and
information, the Intergovernmental Board shall make
a recommendatioﬁ regarding the change if there is a
consensus. In the event the Intergovernmental
Board determines that the proposed change would
injure an objector’s water right, its
recommendation shall address whether it is possible
tc mitigate the injury in a way that will allow the
Tribes to achieve the purposes of the change.

.3 In the event that the Intergovernmental Board fails
to mediate the dispute, judicial relief may be
sought by the objector.

6. The Tribal water rights and any water accruing to such

rights set forth in this Decree may not be sold, leasad,

rented, transferred or otherwise used off the
Reservation.
7. Stock watering may occur anywhere on Indian lands from

any part of the water system on Indian lands and may be

used year around as a part of each water right defined in
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this Decree except no diversion from a point off the

Reservation for stockwater shall be made during the non-

irrigation season.

8. The Tribes have the right to generate hydropower
incidental to water delivery for the other purposes
specified in this Decree as well as pursuant to paragraph
IT.C.2.

9. If any allottee or Tribal member is decreed a water right
in the SRBA for Indian lands, there shall be a
corresponding reduction in the Tribal water right (s) that
provide a water supply for the Indian lands.

10. Except for the 8Snake River and the Blackfoot River, the
administration of water rights within the Reservation
shall be as follows:

.1 The Tribes shall administer the distribution of all
Tribal water rights within the Reservation.

.2 Upon reasonable notice, the Tribes and the United
States shall provide access to the State to inspect
water monitoring devices and diversions within the
Reservation. The Tribes and the United States may
accompany the State.

.3 The Tribes shall adopt and submit a Tribal Water
Code to the Secretary for approval. The Tribal
Water Code shall, in part,

- provide for a Reservation Watermaster,
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.ii establish a Tribal Water Commission to manage
the Tribal water delivery systems on the
Reservation, and

.1ii provide for monitoring of and enforcement of
Tribal water rights.

.4 Pending adoption and approval of a Tribal Water
Code, the Secretary, as trustee for the Tribes,
shall tempofarily administer the distribution of
the Tribal water rights within the Reservation.

.5 The United States shall administer the distribution
of the Fort Hall Irrigation Project water rights
and the Fort Hall Agency water rights from the
point the water 1is delivered to the project
facilities.

.6 The State shall administer the distribution of
those rights acquired under state law within the
Reservation that are not a part of the Fort Hall
Agency, Tribal or Fort Hall Irrigation Project
water rights.

.7 Upon reasonable notice and in accordance with
applicable law, the Tribes and the United States
may ihspect water monitoring devices and diversions
within the Reservation for those water rights
administered under paragraph II.C.10.6. The State
may accompany the Tribes and the United States.

.8 The Tribes or the United States shall install or

cause to be installed monitoring devices for
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administration of Tribal water rights within the
Reservation to the same extent as required of other
water users in Idaho. The United States, the
Tribes and the State shall monitor those diversions
that each party actually administers within the
Reservation and report the diversion records each
vear to the Intergovernmental Board by March 1 of
the year after each reporting year.

11. This Decree does not resclve the administration of water
rights from the Blackfoot River. Administration shall
continue as described in the Agreement.

12. The administration of water rights from the Snake River
shall be as follows:

.1 The State shall account for and administer the
diversion of water from the Snake River by all
water users, including the United States and the
Tribes, in conformance with the SRBA Decree. The
State, in administering such waters, shall ensure
the delivery to all water users, including the
United States and the Tribes, their legal
entitlement to water from matural flow and storage.
The United States shall be sclely responsible for
the physical operation of its Snake River diversion
facilities 1in accordance with the Snake River
Watermaster’s direction. In the event the United
States disputes the Snake River Watermaster’s

direction regarding the administration of its Snake
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River diversion, the dispute shall be resolved by
the District Court. Distribution of the water
after diversion by the United States shall be in
accordance with paragraphs II.C.10.1, II.C.10.4,
and IT.C.10.5.

.2 IDWR shall provide the Intergovernmental Board,
upon request, any Snake River water measurement
data or reports gathered or prepared by or'for
IDWR.

.3 Upon reasonable notice, the State shall provide the
Tribes and the United States access to inspect
water monitoring devices and diversions on the
Snake River where necessary for purposes of the
administration of Tribal or Fort Hall Irrigation
Project water rights from the water system. The
State may accompany the party inspecting the
monitoring device or diversion.

13. The Tribes or the United States shall prepare a written
Notice of Use of a Tribal water right whenever the Tribes
or the United States intend to (1) transfer or lease
within the Reservation the right to an existing use,
{(2) put to use within the Reservation any portion of the
Tribal water right which is not in present use, or (3)
undertake a combination of (1) and (2).

.1 The Notice of Use shall contain the follbwing

information:
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Lii

Liid

Liv

vi

.vii

The Right Number of the Tribal water right(s)
to be changed or used;

A legal description of the location where the
Tribes or the United States will use the water
right;

A legal description of the location where the
Tribes or the United States will reduce the
use of water as a consequence of the transfer
and of the point of diversion where the Tribes
or the United States will reduce the
diversion, if applicable;

The ownership status of the land where the
Tribal water right will be used;

The legal description of the new point of
diversion;

A narrative description of the proposed
diversion works such as the size of pumps,
ditches, wells, etc.;

The amount of water stated in AFY and in CFS
to be used on the location described in .ii

above; and

.viii The nature of use of the Tribal water right

at the location described in .ii above.

.2 Notices involving 25 CFS or more, or 7,500 AFY or

more

and notices involving any increase in the

diversion rate or volume of the water right no.

01-10223 shall be served on each member of the
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Intergovernmental Board at least thirty (30) days
prior to the transfer, lease or new use.

.3 Notices invelving less than 25 CFS or less than
7,500 AFY shall be served on the Intergovernmental
Board annually at the time of the annual report
provided for in paragraph II.C.10.8 provided that
no notice will be required for transfers, leases or
new uses of 0.04 CFS or 2.2 AFY or less.

14. The State shall provide written notice to the Tribes and
the Fort Hall Agency Superintendent whenever an
application for a state water right permit is sought for
a water use in the Upper Snake River mainstem, the
Blackfoot River basin, and the Portneuf River basin. The
report shall contain the following:

.1 the permit number of the state water right applied
for;

.2 a legal description of the location of the proposed
place of use;

.3 the ownership status of the land where the water
will be used, if known;

.4 the legal description of the propeosed point of
diversion; and

.5 a narrative description of the proposed diversion
works, such as the size of the pumps, ditches,
wells, etc.

15. The Tribes reserve the right to develop geothermal ground

water on the Reservation having a temperature of at least
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two hundred twelve (212) degrees Fahrenheit in the bottom

of a well.

III. WATER RIGHTS HELD BY THE UNITED STATES FOR USE ON NON-INDIAN
OWNED LANDS WITHIN THE: FORT HALL IRRIGATION PROJECT AND FOR
THE BUREAU OF INDIAN AFFAIRS, FORT HALL AGENCY

A, THE WATER SUPPLIED FROM THE FOLLOWING SQURCES SHALIL CONSTITUTE
THE WATER RIGHTS:

Right No. 29-12558

.1 Source: Bannock Creek

.ii Annual Diversion Volume: 80 AFY

.iii Diversion Rate: 0.42 CFS

v Annual Volume of Consumptive Use: 50 AFY

WV Priority Date: April 1, 1887

.vi Point of Diversion: SWSWSE Sec. 21, Twp 85, Rge 33E,
BM

.vii Purposes and Period of Use: Irrigation and Stock
Water, 3/15 to 11/15

.viii Place of Use: 20 acres more or less located in the
SWNW Sec. 4, Twp 8S, Rge 33E, BM as shown on Attachment
C.

Lix Basis of Right: Bannock Creek Decree

.X Matters Necessary £for Definiticn, Clarification or

Administration of the Right:

a. To the extent a non-Indian water user 1is
adjudicated a non-Project water right for Project
lands, the amount of that non-Project water right
will be deducted from the Project water rights at a

diversion rate that is not more than the duty of
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Right No.
i
Lii
.iii

Liv

vi

water per acre for lands within the Fort Hall

Irrigation Project.

b. This land is served by the Pevo Ditch and is
irrigated under a rotational procedure that also
includes water right nos. 29-00466, 29-00467,
29-12848, 29-00468, 29-00470, 29-00471, 29-00472,
29-00473, 29-00474, 29-1204S. The procedure
requires up to 3.0 CFS diversion rate at the

properties headgate.

01-10248
Source: Snake River
Annual Diversion Volume: 60,000 AFY
Diversion Rate: 260 CFS
Annual Volume of Consumptive Use: 33,222 AFY
Priority Date: December 14, 1891
Point of Diversion:
SESWNE Sec 31 Twp 1N Rge 37E BM
(Snake River into Reservation Canal)
Points of Injection:
NESWSE Sec 24 Twp 2S Rge 36E BM
(Reservation Canal into Blackfoot River)
Points of Rediversion:
NENENE Sec 13 Twp 35S Rge 35E BM
(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 3S Rge 35E BM

{Blackfoot River into North Canal)
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.vii Purpose and Period of Use: Irrigation, 3/15 to 11/15
.viii Place of Use: 13,630.13 acres within the Fort Hall
Irrigation Project. This right combined with water
right nos. 27-11560, 27-11561 and 25-13615 may be used
to irrigate not more than 12,667.2 acres within the

13,630.13 Project acres.

Lix Basis of Right: Rexburg Decree for Snake River
.X Matters Necessary for Definition, Clarification or

Administration of the Right:

a. This right is used in combination with water right
no. 27-11560. The combined diversion rate of this
right and water right no. 27-11560 shall not exceed
260 CFS and the combined diversion volume shall not
exceed 60,000 AFY.

b. To the extent a non-Indian water user 1is
adjudicated a non-Project water right for Project
lands, the amount o©f that non-Project water right
will be deducted from the Project water rights at a
diversion rate that is not more than the duty of
water per acre for lands within the Fort Hall
Irrigation Project.

Cc. As the United States and owners of lands within the
ceded area relinquish their rights to use water
under this right on the Project lands the cap on
the annual diversion rate and volume of water right
no. 01-10223 shall be increased by a like amount

until the ultimate diversion rate of 470 c.f.s. and
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ultimate diversion volume of 115,000 AFY for right
no. 01-10223 are reached.

d. This water right and water right nos. 27-11560,
27-11561 and 25-13615 are to be used on Project
lands. The total annual volume of consumptive use

from these rights shall not exceed 33,222 AFY.

Right No. 27-11560

.i Source: Sand Creek

Lii Annual Diversion Volume: 60,000 AFY

.iii Diversion Rate: 260 CFS

Liv Annual Volume of Consumptive Use: Included in water
right no. 01-10248

v Priority Date: April 4, 1914

.vi Point of Diversion:
NENWNW Sec. 7, Twp 2S, Rge 37E, BM
{Sand Creek into Reservation Canal)
Points of Injection:
NESWSE Sec 24 Twp 2S Rge 36 E BM
(Reservation Canal into Blackfoot River)
Points of Rediversion:
NENENE Sec 13 Twp 3S Rge 35 E BM
(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 3S Rge 35 E BM
(Blackfoot River into North Canal)

.vii Purpose and Period of Use: Irrigation, 3/15 to 11/15
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.viii Place of Use: 13,630.13 acres within the Fort Hall
Irrigation Project. This right combined with water
right nos. 01-10248, 27-11561 and 25-13615 may be used
to irrigate not more than 12,667.2 acres within the
13,630.13 Project acres.

Lix Basis of Right: Beneficial Use

.X Matters Necessary for Definition, Clarification or
Administration of the Right:

a. This right is used in combination with water right
no. 01-10248. The combined diversion rate of this
water right and water right no. 01-10248 shall not
exceed 260 CPS and the combined diversion wvolume
shall not exceed 60,000 AFY.

b. To the extent a non-Indian water user is
adjudicated a non-Project water right for Project
lands, the amount of that non-Project water right
will be deducted from the Project water rights at a
diversion rate that is not more than the duty of
water per acre for lands within the Fort Hall
Irrigation Project.

¢. As the United States and owners of lands within the
ceded area relinquish their rights to use water
under this water right on the Project lands, the
cap on the annual diversion rate and annual
diversion volume of water right no. 01-10223 shall
be increased by a like amount until the ultimate

diversion rate of 470 c.f.s and ultimate diversion
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Right No.
i
Lii

.1iii

vl

volume of 115,000 AFY for right no. 01-10223 are
reached.

This water right and water right nos. 01-10248,
27-11561 and 25-13615 are to be used on Project
lands. The total annual volume of consumptive use
from these rights shall not exceed 33,222 AFY.
This right shall be exercised in accordance with

provision .x.d of water right no. 01-10223.

27-11561

Source: Blackfoot River

Annual Diversion Volume: 25,500 AFY

Diversion Rate: Not Limited

Annual Volume of Consumptive Use: Included in water

right no. 01-10248

Priority Date: September 3, 1907

Points of Diversion:

NWNE Sec 12 Twp 5S Rge 40E BM (Blackfoot River into

Blackfoot Reservoeir)

Points of Rediversion:

SENWNW Sec 7 Twp 28 Rge 38E BM

{(Blackfoot River into Little Indian Canal)

NENENE Sec 13 Twp 3S Rge 35E BM

(Blackfoot River into Fort Hall Main Canal)

NWNENW Sec 14 Twp 3S Rge 35E BM

(Blackfoot River into North Canal)
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.vii Purposes and Periods of Use:
Storage for Irrigation, 1/1 to 12/31
Irrigation from Storage, 3/15 to 11/15
.viii Place of Use: 13,630.13 acres within the Fort Hall

Irrigation Project. This right combined with water

right nos. 01-10248, 27-11560 and 25-13615 may be used

to irrigate not moxe than 12,667.2 acres within the

13,630.13 Project acres.

.ix Basis of Right: License
.X Matters Necessary for Definition, Clarification or

Administration of the Right:

a. To the extent a non-Indian water user 1is
adjudicated a non-Project water right for Project
lands, the amount of that non-Project water right
will be deducted from the Project water rights at a
diversion rate that is not more than the duty of
water per acre for lands within the Fort Hall
Irrigation Project.

b. The rediversion of water from storage under this
water right and water right nos. 01-10248, 27-11560
and 25-13615 is to be used on Project lands. The
total annual volume of consumptive use from these
rights shall not exceed 33,222 AFY.

c. The total annual diversion under this right and
water right no. 25-13615 shall not exceed 25,500

AFY.
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d. The total annual volume of water stored under this
right and water right no. 27-02007 shall not exceed
348,000 acre-feet.

e. The first 25,500 AF of water stored each year in
Blackfoot Reservoir and Grays Lake will be used to
satisfy the 25,500 AFY diversion described in this

water right and water right no. 25-13615.

Right No. 25-13615

.1
.ii
Liii

v

.vi

Source: Grays Lake

Annual Diversion Volume: 25,500 AFY

Diversion Rate: Not Limited

Annual Volume of Consumptive Use: Included in water
right no. 01-10248

Pricrity Date: August 23, 1919

Points of Diversion:

SWSWSW Sec 1 Twp 55 Rge 42E BM

{Grays Lake/Clarks Cut Canal)

Points of Rediversion:

NWNE Sec 12 Twp 58S Rge 40E BM (Blackfoot Reservoir)
SENWNW Sec 7 Twp 2S Rge 38E BM

(Blackfoot River into Little Indian Canal)

NENENE Sec 13 Twp 3S Rge 35E BM

(Blackfoot River into Fort Hall Main Canal)

NWNENW Sec 14 Twp 3S Rge 35E BM

{Blackfoot River into North Canal)
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.vii Purposes and Periods of Use:
Storage for Irrigation, 1/1 to 12/31
Irrigation from Storage, 3/15 to 11/15
.viii Place of Use: 13,630.13 acres within the Fort Hall

Irrigation Project. This right combined with water

right nos. 01-10248, 27-11560 and 27-11561 may be used

to irrigaﬁe not more than 12,667.2 acres within the

13,630.13 Project acres.

Lix Basis of Right: Permits
.X Matters Necessary for Definition, Clarification or

Administration of the Right:

a. To the extent a non-Indian water wuser is
adjudicated a non-Project water right for Project
lands, the amount of that non-Project water right
will be deducted from the Project water rights at a
diversion rate that is not more than the duty of
water per acre for lands within the Fort Hall
Irrigation Project.

b. The rediversion of water from storage under this
water right and water right nos. 01-10248, 27-11560
and 27-11561 is to be used on Project lands. The
total annual volume of consumptive use from these
rights shall not exceed 33,222 AFY.

c. The toctal annual diversion under this right and
water right no. 27-11561 shall not exceed 25,500

AFY.
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d. The total annual volume of water stored under this
right and water right no. 25-02160 shall not exceed
100,000 acre-feet.

e. The first 25,500 AF of water stored each year in
Blackfoot Reservoir and Grays Lake will be used to
satigfy the 25,500 AFY diversion volume of this

right and water right no. 27-11561.

Right No. 29-12559

.1 Source: Groundwater

Lii Annual Diversion Volume: 277 AFY

.iii Diversion Rate: 2.06 CFS

Liv Annual Volume of Consumptive Use: 236 AFY

v Priority Date: August 23, 1954

.vi Point of Diversion:
S1/2SESW Sec. 28, Twp 68, Rge 32E, BM

.vii Purpose and Period of Use: Irrigation, 3/15 to 11/15

.viii Place of Use: 102.58 acres located in the NESW and
SESW, Sec. 28, Twp 6S, Rge 32E, and the NENW Sec. 33,
Twp 6S, Rge 32E, BM as shown on Attachment B.

.ix Basis of Right: Act of August 31, 1954 (Michaud Act),
68 Stat. 1026 |

. X Matters Necessary for Definition, Clarification or
Administration of the Right:
a. To the extent a non-Indian water user is

adjudicated a non-Project water right for Project

lands, the amount of that non-Project water right
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will be deducted from the Project water rights at a
diversion rate that is not more than the duty of
water per acre for lands within the Fort Hall
Irrigation Project.

b. The pumping capacity for this diversion is actually

1500 GPM.

Right No. 29-12560
.1 Source: Groundwater
Lii Annual Diversion Volume: 507 AFY
.1iii Diversion Rate: 3.75 CFS

Liv Annual Volume of Consumptive Use: 431 AFY

v Priority Date: August 23, 1954
.vi Pocints of Diversion: PODs located at the following
locations:

SWSESW Sec. 3, Twp 7S, Rge 32E, BM
SENWSE Sec. 3, Twp 7S, Rge 32E, BM
NWNWSW Sec. 2, Twp 7S5, Rge 32E, BM
NESENW Sec. 2, Twp 7S, Rge 32E, BM
NWNENE Sec. 1, Twp 7S, Rge 32E, BM
SWNWNW Sec. 6, Twp 7S5, Rge 33E, BM
NESESW Sec. 6, Twp 7S, Rge 33E, BM
NESESW Sec. 6, Twp 7S, Rge 33E, BM
SWSWSW Sec. 30, Twp 68, Rge 33E, BM
.vii Purpose and Period of Use: Irrigation, 3/15 to 11/15

.viii Place of Use: 187.7 acres as shown on Attachment B.
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Jix Basis of Right: Act of August 31, 1954 (Michaud Act),

68 Stat. 1026

X Matters Necessary for Definition, Clarification or

Administration of the Right:

a. The lands identified in this right may also be
supplied with a maximum annual diversion of 616 AF
of water from the Portneuf River pumping plant
under an exchange of federal contract storage
rights described in Article 7.3.1. of the 1990 Fort
Hall Indian Water Rights Agreement. This right and
the water supplied from the Portneuf River provide
a single water supply for these lands.

b. This right is t¢ supplement the surface water
supply and will be used at the discretion of the
Fort Hall Irrigation Project manager to optimize
the available water supply for the Project.

c. To the extent a non-Indian water wuser is
adjudicated a non-Project water right for Project
lands, the amount of that non-Project water right
will be deducted from the Project water rights at a
diversion rate not more than the duty of water psr
acre for lands within the Fort Hall Irrigation

Project.

Right No. 27-11562

L1 Source: Blackfoot River and tributaries and the

Blackfoot Reservoir and tributaries
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.ii Annual Diversion Volume: 14.54 AFY
.1ii Diversion Rate; 0.20 CFS
v Annual Volume of Consumptive Use: De minimis
.V Priority Date: March 1, 1907
.vi Points of Diversion:
Twp 7S, Rge 41E, BM
Twp 7S, Rge 42E, BM
Twp 6S, Rge 41E, BM
Twp 6S, Rge 42E, BM
Twp 5S, Rge 40E, BM
Twp 55, Rge 41E, BM
Twp 5S, Rge 42E, BM
Twp 4S, Rge 40E, BM
Twp 4S, Rge 41E, BM
.vii Purpose and Period of Use: Stock Water, 1/1 to 12/31
.viii Place of Use: Those lands used by the Bureau of Indian
Affairs for stock grazing in:
Twp 7S, Rge 41E, BM
Twp 7S, Rge 42E, BM
Twp 6S, Rge 41E, BM
Twp 6S, Rge 42E, BM
Twp 58, Rge 40E, BM
Twp 5S, Rge 41E, BM
Twp 5S, Rge 42E, BM
Twp 4S, Rge 40E, BM
Twp 4S5, Rge 41E, BM

Lix Basis of Right: Beneficial Use
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-X

Matters Necessary for Definition, Clarification or

Administration of the Right:

a. Water will be used for stock water for range cattle
for the grazing rights associated with Blackfoot

Reservoir.

Right No. 27-11563

.1

L1l

Lidi

Liv

vii

viii

Lix

Source: Blackfoot River and tributaries and the

Equalizing Reservoir and tributaries

Annual Diversion Volume: (.70 AFY

Diversion Rate: 0.01 CFS

Annual Volume of Consumptive Use: De minimis

Priority Date: March 1, 1907

Points of Diversion:

Twp 3S, Rge 36E, BM

Twp 35S, Rge 35E, BM

Purpose and Period of Use: Stock water, 1/1 to 12/31

Place of Use: Those lands used by the Bureau of Indian

Affairs for stock grazing in:

Twp 38, Rge 36E, BM

Twp 38, Rge 35E, BM

Basis of Right: Beneficial Use

Matters Necessary €for Definition, Clarification or

Administration of the Right:

a. Water will be used for stock water for range cattle
for the grazing rights associated with the

Equalizing Reservoir.
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Right No. 25-13616

.1 Source: Meadow Creek and tributaries and Grays Lake

and tributaries

LJid Annual Diversion Volume: 14.54 AFY

.11i Diversion Rate:

0.20 CFS

Liv Annual Volume of Consumptive Use: De minimis

Y Priority Date: Marxrch 1, 1907
vi Points of Diversion:

Twp 38, Rge 43E, BM

Twp 4S, Rge 42E, BM

Twp 4S, Rge 43E, BM

Twp 5S, Rge 42E, BM

Twp 5S, Rge 43E, BM

.vii Purpose and Period of Use: Stock water, 1/1 to 12/31

.viii Place of Use: Those lands used by the Bureau of Indian

Affairs for stock grazing in:

Twp 38, Rge 43E,
Twp 4S, Rge 42E,
Twp 4S8, Rge 43E,
Twp 58, Rge 4Z2E,
Twp 5S, Rge 43E,

Lix Basis of Right:

BM
BM
BM
BM
BM

Beneficial Use

WX Matters Necessary for Definition, Clarification or

Administration of the Right:

a. Water will be used for stock water for range cattle

for the grazing rights associated with Grays Lake.
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Right No.
.1
Lii
Liii

Civ

vi

.vii

.viii

Jix

Right No.
.1

Lid

27-11564

Source: Groundwater

Annual Diversion Volume: 224 AFY

Diversion Rate: 1.84 CFS

Annual Volume of Consumptive Use: 164 AFY

Priority Date: July 3, 1868

Point of Diversion: SWNESW Sec. 36, Twp 4S, Rge 34E,

BM (two POD)

Purposes and Periods of Use: Domestic, Commercial,

Municipal, and 1Industrial Uses, 1/1 to 12/31;

Irrigation, 3/15 to 11/15

Place of Use: Various locations on the S1/2 Sec. 36,

Twp 4S, Rge 34E, BM (approximately 80 acres)

Basls of Right: Federal Reserved Right

Matters Necessary for Definition, Clarification or

Adminigstration of the Right:

a. The water will be used by the United States
Department of Interior, Bureau of Indian Affairs,
Fort Hall Agency, for irrigation of 1lawns,
landscaping, and domestic purposes at the Fort Hall
Agency complex.

b. The pumping capacity of these wells is 1300 GPM.

29-12561

Source: Groundwater

Annual Diversion Volume: 1.20 AFY
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.iii Diversion Rate: 0.04 CFS
Liv Annual Volume of Consumptive Use: De minimis
.V Priority Date: August 23, 1954
vi Point of Diversion: SESESW Sec. 6, Twp 7S, Rge 33E, BM
.vii Purpose and Period of Use: Domestic, 1/1 to 12/31
.viii Place of Use: SESESW Sec. &, Twp 78, Rge 33E, BM
Lix Basis of Right: Beneficial Use
.X Matters Necessary £for Definition, Clarification or
Administration of the Right:
a. The water will be used by the United States
Department of Interior, Bureau of Indian Affairs,
Fort Hall Agency, for domestic purposes at the home

site at the Bannock Creek Pumping Station.

Right No. 29-12562
.1 Source: Groundwater
.ii Annual Diversion Volume: 15.80 AFY
.iii Diversion Rate: 0.04 CFS
Liv Annual Volume of Consumptive Use: De minimis
.V Priority Date: August 23, 1954
vi Point of Diversion: NESESW Sec. 6, Twp 7S, Rge 33E, BM
.vii Purpose and Period of Use: Pump Cooling, 3/15 to 11/15
.viii Place of Use: NESESW Sec. 6, Twp 7S, Rge 33E, BM
Lix Basis of Right: Beneficial Use
<X Matters Necessary for Definition, Clarification or

Administration of the Right:
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a. The water will be used by the United States
Department of Interior, Bureau of Indian Affairs,
Fort Hall Agency, for pump cooling purposes at the

Bannock Creek Pumping Station.

Right No. 29-12563

Vi

vii
viii

Lix

Right No.
.1
Jii

Lidi

Source: Groundwater

Annual Diversion Volume: 1.20 AFY

Diversion Rate: 0.04 CFS

Annual Volume of Consumptive Use: De minimis

Priority Date: August 23, 1954

Point of Diversion: SWSESW Sec. 36, Twp 58, Rge 33E,

BM

Purpose and Period of Use: Domestic, 1/1 to 12/31

Place of Use: SWSESW Sec. 36, Twp 5S, Rge 33E, BM

Basis of Right: Beneficial Use

Matters Necessary for Definition, Clarification or

Administration of the Right:

a. The water will be used by the United States
Department of Interior, Bureau of Indian Affairs,
Fort Hall Agency, for domestic purposes at the home

site at the Portneuf Pumping Station.

29-12564

Source: Groundwater
Annual Diversion Volume: 1.20 AFY

Diversion Rate: 0.04 CFS
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Liv

vi

vii
.viii

Jix

Right No.
L
.ii
L1ii

Liv

vi

.vii

viii

Lix

Annual Volume of Consumptive Use: De minimis

Priority Date: August 23, 1554

Point of Diversion: SWSESW Sec. 36, Twp 5S, Rge 33E,

BM

Purpose and Period of Use: Domestic, 1/1 to 12/31

Place of Use: SWSESW Sec. 36, Twp 5S, Rge 33E, BM

Basis of Right: Beneficial Use

Matters Necessary for Definition, Clarification or

Administration of the Right:

a. The water will be used by the United States
Department of Interior, Bureau of Indian Affairs,
Fort Hall Agency, for domestic use at the Fort Hall
Irrigation Project Office at the Portneuf Pumping

Station.

27-11565
Source: Groundwater
Annual Diversion Volume: 12.40 AFY
Diversion Rate: 0.04 CFS
Annual Volume of Consumptive Use: De minimis
Priority Date: May 31, 1957
Point of Diversion: NESE, Sec. 9, Twp 65, Rge 42E, BM
Purposes and Period of Use: Domestic and Commercial,
1/1 to 12/31
Place of Use: NESE Sec. 9, Twp 6S, Rge 42E, BM

Basis of Right: Beneficial Use
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X Matters Necessary for Definition, Clarification ox
Administration of the Right:

a. The water will be used by the United States

Department of Interior, Bureau of Indian Affairs,

Fort Hall Agency, for domestic use at the home site

at the White Locks Marina.

Right No. 29-12565
1 Source: Groundwater
Lid Annual Diversion Volume: 15.80 AFY
.iii Diversion Rate: 0.04 CFS
v Annual Volume of Consumptive Use: De minimis
Y Priority Date: August 23, 1954
Vi Point of Diversion: SESESW Sec. 36, Twp 58, Rge 33E,
BEM
.vii Purpose and Period of Use: Pump Cooling, 3/15 to 11/15
.viii Place of Use: SESESW Sec. 36, Twp 55, Rge 33E, BM
Lix Basis of Right: Beneficial Use
X Matters Necessary for Definition, Clarification or
Administration of the Right:
a. The water will be wused by the United States
Department of Interior, Bureau of Indian Affairs,
Fort Hall Agency, for pump cooling purposes at the

Portneuf Pumping Station.
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B. GENERAL PROVISION APPLICABLE ONLY TO WATER RIGHTS HELD BY THE
UNITED STATES FOR USE ON NON-INDIAN OWNED LANDS WITHIN THE

FORT HALL IRRIGATION PROJECT AND FOR THE BUREAU OF INDIAN
AFFATRS, FORT HALL AGENCY

1. Nothing in the Decree prohibits the transfer of any state
law water right herein decreed in this Section III, in
accordance with applicable or successor Idaho Code

provisions.

IV. GENERAL PROVISIONS APPLICABLE TO ALL RIGHTS IN THIS DECREE

1. The Court hereby recognizes and respects the parties’
disclaimers and reservations of rights contained in
Article 11 and elsewhere in the 1990 Agreement.

2. Entry of judgment as set forth above has been consented
to by the parties without trial or adjudication of fact
or law herein and without the judgment constituting
evidence or an admission by any party, with respect to
any issue. Neither the Agreement nor this Decree
shall be used as precedent for any other federal
reserved water right claim.

3. The description of the water rights in this decree
shall govern in the event of a conflict with the
description cof the water rights contained in the
Agreement.

4. The parties to the Agreement and this Decree have
relied upon the terms and conditions of the Michaud
Contract, which the United States and/or the Tribes
entered into as part of the authorization of the

Michaud Division. Articles 7.3.3 and 7.3.4 of the
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Agreement refer to the exchange of water for delivery
and use of federal contract storage water on the
Michaud Division lands. This exchange, delivery and
use of federal contract storage water shall be in
accordance with and limited by Section 3(b) of the
Michaud Act and all the provisions of Articles 8 and 15
of the Michaud Contract. Except as expressly provided
by Article 7.3.4 of the Agreement, nothing in the
Agreement or in this Decree alters the Michaud
Contract.

5. Nothing in this Decree is intended to limit the
authority of the United States to redesignate lands
within the Fort Hall Irrigation Project under
applicable statutes and regulations as eligible to
recelve project water.

6. This Decree supersedes all prior decrees, except as
otherwise provided in this decree, as they relate to
the rights to the use of water held by the Shoshone-
Bannock Tribes, including but not limited to the
following:

.1 United States v. Daniels, (D. Idaho April 9, 1907).

.2 United States v. Hibpner, 27 F.24 909 (D. Idaho, E.D.
1928).

.3 Smith v. City of Pocatello, Bannock County Case No.
6669 .

.4 Rexburg Decree
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7. The water rights described in this Decree are in full
satisfaction of all water rights or claims to water
rights of the Shoshone-Bannock Tribes, its members, and
its allottees within the Upper Snake River basin as well
as on behalf of all water rights or claims of the United
States for the Shoshone-Bannock Tribes, its members, and
its allottees within the Upper Snake River basin. This
Decree is also in full satisfaction of all water rights
or claims to water rights by the United States for the
Bureau of Indian Affairs, Fort Hall Agency and the Fort
Hall Irrigation Project.

8. Each of the parties, ¢to the Snake River Basin
Adjudication, their agents, servants, employees,
attorneys, counselors, heirs, administrators, successors,
and assigns, and every person or persons acting by, or
under, or in assistance of them or any of them, be and
they are hereby forever and perpetually restrained and
enjoined from in any manner using the waters from the
sources described in this Consent Decree, in any other

quantity or in any other manner than is herein set out,
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defined, and decreed, and each of the parties shall
respect the superior rights of all others adjudicated in

the SRBA.

Dated this ;2 day of{;égy 1995.

DANIEL C. HURLBUTT JR.

DANIEL €. HURLBUTT, JR.
Presiding Judge
Snake River Basin Adijudication

54 (b ERTIFICATE

With respect to the issues determined by the above Partial
Final Consent Decree it is hereby CERTIFIED, in accordance with
Rule 54(b), I.R.C.P., that the court has determined that there is
no just reason for delay of the entry of a final judgment and that
the court has and does hereby direct that the above judgment shall
be a final judgment upon which execution may issue and an appeal
may be taken as provided by the Idaho Appellate Rules.

DATED the _J day of/nga‘s%

DANIEL C. HURLBUTT JR.

DANIEL C. HURLBUTT, JR.
Presiding Judge
Snake River Basin Adjudication
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rights of 187.7 acres referenced in the Non-indian Negotiated Agreement Article 1.3.2.

Map iD#'s 393 and 394 also include groundwater rights for 102.58 acres
referenced in the Non—-indian Negotiated Agreement Article 1.3.1.

Map ID# 397 contains 20 acres referenced in the Non-indian Negotiated
Agreement Article 1.2.1.
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NOTE 1: RIGHT NO. 29-12559, GROUND WATER USE ONLY.

NOTE 2: RIGHT NO. 29-12560, SERVED BY 507 AFY OF GROUND WATER OR
616 AFY OF STORAGE WATER FROM THE PORTNEUF RIVER
PUMPING PLANT UNDER AN EXCHANGE OF FEDERAL CONTRACT

. STORAGE RIGHTS DESCRIBED IN ARTICLE 7.3.1 OF THE 1994 FORT
HALL INDIAN WATER RIGHTS AGREEMENT
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UNITED STATES
DEPARTMENT OF TRE INTERIOR

MEMCRANDUM OF AGREEMENT
Botween
THE BUREAU OF RECLAMATION
and e e
THE BUREAU OF INDIAN AFFAIRS
Relating to
Water Supply for
MICHAUD DIVISION OF THE FCORT HALL INDIAN RESERVATION

1. WHEREAS, the Congressional act, being Public Law 741 as enacted
by the B3rd Congress, and approved August 31, 1954 (68 Stat, 1026)
authorizing the development of not more than 21,000 acres of irrigable
land in the Michaud Division of the Fort Eall Indian Reservation requires
that there be made appropriate arrangements and limitations for the water
supoly for said lands prior to the construction of the irrigation works,
and

2, WHEREAS, the parties to this agreement are desirous of making the
aforesaid arrangements and limitations;

NOW, THEREFORE, the Bureau of Reclammtion; hareinafter called
Reclamation, and the Burean of Indian Affairs, hereinafter called Indian
Bureau, with the approval of the'Secretary, do hereby and mutually agree
as follows:

Definitions
_ 3.'FTha following terms hereinafter used in this agreement shall have
the falIoving reepective meanings:
~ (a) *Secretary® shall mean the Secretary of the Interior
or his duly authorizad representativs.
(b) "Reservsd works? shell mean Palisades Dam and Reservoir,
Amsrican Palls Dam and Reservoir, and all bulldings, roads, tele-
phone lines, and other works incidental and appurtenant to those

works.



(¢) "Irrigaticn seascn” shall mean e period of each year
beginning April 1 and ending October 31 of that year.

(d) "Storage season” shall mean, with respect to the reser-
volr involved, the period begimming October 1 of cne year and
ending during the next year vhen, as to the particular reservoir,
no more wvater is available fr storage.

(e) ™Reservoir system” shall mean the existing and authorized
Federal reclamaticn reservoirs on the Snake River and its tributaries
down to and including Lake Walcott.

(£) "Upper valley" shall mean the irrigated areas of the Snake
River Basin that are served by canals diverting fras the Snake River
and its tributaries above American Falls Dam.

(g) "Lower valley” shall mean the irrigated areas of the Snake
River Basin that are gserved by cansls diverting from the Snake River
and its tributaries between American Falls Dam and Milner Dem.

(h) "Watermaster" shall mean the officer of the State of Idaho
charged by law with the distribution of Snake River water in the
lower and upper valleys, or such cther officer properly authorized
by law and designated by mutual agreement of the Secretary and the
Advisory Commitiee.

(1) "Advisory Camnittee” shall mean the committee defined by
article 1k of this agreement or its duly autharized representative.

(3) "Delivery” vhen used herein in relation to stored water,
zhall mean direct delivery from the reservoir system and delivery

acccmplished in the manner provided in article 8.



(k) "Michaud Division system" shall mean the irrigation
system anthorized by the act of Aogust 31, 1954, supra, for
the irrigation of not to exceed 21,000 irrigabls acres of the
Michaud Division of the Fort Hall Indian Reservation.

Amsrican Falls and Palisades Storage

)

4. (a) The water supply to be available under this agreement
comprises water accruing to capacity in Palisades Reservoir and" in
American Falls Reservoir, as more fully defined herein,

(b) Reclamation will overate and meintain the existing American
Falls Dam and Reservoir, and will make available to the Indisn Bureau
stored water accruing to two and eight thousand and fifty-nine ten
thousandths per cent (2.8059%) of the active capacity of that reservoir |
within the limits and on the terms and conditions provided in this agree-
mnt., This percentage shall, so long aa the reservoi.r has an active
capacity of 1,700,000 acre-fast, be treated as the equivalent of 47,700
acre-fest of active capacity. The lattar figure mmy, however, be adjusted
from time to time by agreement between the Secretary and the Advisory
Committee wherever there are determinations that the active capacity is
cther than above stated.

(ok‘n:@'(ln'd‘hn Bureau shall be antitled to have delivered to it
during':i:&iézinigtticn season its provortionate share of all irrigation
water ;tmd in American Falls Ressrvoir during the storage season ending
during or immediatsly preceding that irrigation season., The Indian Bureau
shall also be entitled to have held over from one irrigation season to
the next for its use in that next season stored water to which it is

entitled, but the total amount of stored water which will be held over



for the use of the Indian Burean during an irrigation season shall not
exceed the amount that can be stored in the space made available to the
Indian Buresu under (d) of this article.

(d) Within the limits of the authorization therefar, Reclameticm
is now constructing and will complete and operste and maintain Palisades
Dam on the Snake River in the vicinity of Irwin, Idaho, to provide &
regervolr of an active capacity of about 1,200,000 acre-feet, and related
facilities, substantially in sccordance with the plans set forth in House
Document No. 720, 81st Congress. When the dam eand reservoir are ready for
the storage and delivery of vater for irrigation purposes, the Secretary
shall so announce, including a statement of the active capacity that will
be available for irrigaticn storage. The authorized dam will provide a
regervoir with an esti.uted.’ active storage capcci"by of 1,200,000 acre~
feet and, based ou that estimated capacity, the use and bemefit of six
and nine thousand nine hundred and seventeen ten thousandths per cent
(6.9917%) of that capacity 1s allocated hereby to the Indian Bureau.
Beginning with the first full irrigatiocn seascn after the Secretary has
announced that the regervoir is ready for sto'rtge and delivery of water
for irrigatien purposes, Reclmt;on will make available to the Indisn
Bureau th.e' stored vater accruing to that percentage of the sctive capeeity
of that reservolr, within the limits and on terms and conditions provided
in this agreement. That percentage shall, so long as the reservoir has
an active capacity of 1,200,000 acre~feet, be treated as the equivalent
of 83,900 acre-feet of sctive capacity. The latter figure may, hovever,
be adjusted frem time to time by agreement between the Secretary and the
Advisory Committee vhenever there are determinaticns that the active

capacity is other than above stated.
4



(e) Beginning with the storage sesscn indicated in (d) of this
article, the Indian Bureau shall be entitled to have the following
storsge rights in Palisades Reservoir: '

(1) The right to bave stored to its credit during each

storage season, gix and nine thousand nine hundred and seventeen

ten thousandths per cent (6.991T%) of all water stored in Palisades

Reservoir during that seascn under the Palisades storage right.

(2) The Palissdes storsge right under subdivision (1) is

subject to tkhe right of cthers to have stored to their credit _

during each storsge sesson snd with a priority as indicated in

article 6, vater to vhich they are entitled through the curtail-

ment of water dinnicﬁn a8 provided in that article.

(3) The right to have held over fram cne irrigation seascn

to the next stoared water to which 1t is entitled.

The total amount of stared water to the Indian Bureau's credit at any time
shall not, however, exceed the total amount of space in the reservoir
available to the Indian Bureau under this contract, and the Indian Buresau's
storsge rights in Palisades Reservoir sre hereby made sublect to the pro-
visicns of (g) of this article.

() Stored vater available under the rights in Palisades and American
Falls Reserveirs created by this sgreemsnt shaell be availabdble for delivery
to the Indian Bureau during any irrigation season vithin these li{mitations:

Deliveries 1f made therefrcom shall be limited at any time to
the smeunt which can be delivered by mesans of the Indian Bureau's

rpreportiomate share of the outlet capacity, taking into account
the requirement of passing through the reservoir water belonging

to prior rights and the physical limitaticns of the existing
oatlet works. 5



(g8) Under the provisicns of the act of September 30, 1950, the active
capacity of FPalisades Reservoir will be used jointly for irrigation and
floed contrel stersge in sccordance with the operating plan set forth in
House Document No. 720, Slst Congress, and attached heretc as Exhibit 4,
as that plan is implemented by rules and regulaticns issued pursuant to
section 7 of the act of Deceaber 22, 194k (58 Stat. 890). A1l the Indian
Bureau's storage rights are subject to the cperaticn of the reservoir in
accordance with this subarticle. In the event Palisades Reservoir fails
to 11l during any storage seascon by reasen of such flood cantrol opera-
tioms, the amount of shortage so attributable shall be prorated equally
over all space allecated to starage of water for irrigation, mmicipsl er
other miscellaneocus purposes and shall be charged against all stored water

ineclunding that, if any, carried over froa pricr irrigation seasons.

Temporary Storage and Exchange of Water; Release of Jackson
laxe and Palisades Water for Power Production

5. {(a) It is the purpose of Reclmmaticn and the water users having
storage rights in the reservoir system (including the Indian Bureau) to
bave the reservoir system so operated as to effect the greatest practicable
conservation of vntez_-. In keeping with this purpose, the endeavor will dbe
to hold stered vater in reservoir system spece that is furthest upstreanm.
Water in starsge in any of the reservoirs of the system may, however, vhen
the wvatermaster and the Adviscry Ccamitiee determine this to be in the
interest of water conservation, be held temporarily in wnoccupled space
in any other reservoir in the system. And the Indian Bureau hereby
consents to the making, with the approval of the watermester, of annual

exchanges of stored vater among the wvariocus reservoirs of the system.



No such tempcorary holding of water or such annual exchanges shall,
however, deprive any entity of water accruing to space held for its
benefit.

(v) During any storage seascn, Reclamation, after consultation
with the Advigary Cammittee, may release stored water from Palisades
Reservoir for the maintenance of power producticon at Falisades Danm
powerplant, and may store such water in American Falls Reservoir.

The release of such water will be confined, however, in storage

seasons when it appears that Awerican Falls, Palissdes, and Jacksen

Lake Reservelrs vill .r&il to fill to water reguired for the maintenance
of a minimmm firm pover Jroduction (estimated to be sbout 11,000,000
kilovatt-hours per month at an aversge production of 15,000 kilmt;aa)
and vhich can be stered in American Falls Relerveir, and no such relesse
shall be made that will precludes the later delivery of water, by exchange
or othervise, to the upper valley entities entitled thereto.

Winter Power Operstion; Minidoka Powverplant

6. (a) Reclamatiem, in its operatiszn of American Falls and
Minidoka Pams during the storage season of each year is required to
pass through enocugh wvater to satisfy existing diversion rights in the
streteh of river dowmn to and including Milner Dem and certain power
rights below Milner Dem, and has the privilege under an existing dscree
to uge at Minidoka Dam 2,700 cuble feet per second of water for the
development of pover. While Recl amation nust operate the American Falls
and Minidoka Dems so as not to interfere with these third-party rights,
it vill be the objective of Reclamaticn in the operaticn of both its

American Falls and Minidoka powerplants to curtail the release of
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additienal wvater from American Falls Reservolr for power production at
those powerplants during the storage season of any year whenever opera-
tion of those powerplants to the full extent of their respective water
righta for power production would result in loes of irrigation water
otherwise storable in the reservoir system. Accordingly, except as it
is determined by the Secretary that additional water may be pessed
through American Falls and Minidoka Dams without the loss of water that
could be stored for irrigation in the reservoir system, Reclamation will,
dxring each storage season beginning October 1, 1952, and centinuing so
long as the‘proviaicn_s of {¢) of this article remain operative, limit the
release of water through those dams a.s follovs:
To the amount of wvater required to provide flows below
Minidaokxa Dem sufficient to meet existing diversiom rights
in the reach of the river threugh Milner Dam and the power
rights required to be recognized under the provisicns of the
contractaf June 15, 1923, between the United States and the
Idaho Power Company (Symbol and No. Ilr-733), as those diver-
sion and pover rights may be modjified from time to time.
To the extent that it is practicable toc d> so, the Advisory Ccmnii-;tae vill
be infermed in advance of any plans for the release of water in excess of
the foregoing limitatiocns; and that Committee will be furnished written
reports, a3 of the close of the storage season of each year, showing,
among other things, the releases actually made and the minimm releases

required to be made.



(b) Curtstlment of releases as provided in (a) of this article will
result in there being, in some years, additional wvater aveilsable for
storage for irrigation purposes in Americ&n Falls, Island Park, and
Palisades Reservcoirs. In any storege season when thege reservoirs
fail to £111, the saved water attributable to such cwrtailment shall be
credited, first, to Island Purk Resarvoir to the extent of 45,000 scre-
feet vithout regard to the pricrity of the storage permits beld for that
reservoir, and thereafter to American Falls, Island Park, and Palisades
Reservoirs in the order of pricrity of their respective storage permits,
the erediting to islnd Park Reserveir and to any storsge right in any
other reserveir (except the lower valley exchanged spmce in American
Falls Reservoir) being centingent om the owners of these rights
obligating themselves for their share of the annual payments for pover
replacement in keeping with the provisicns of (e) of this article.

(¢) For the purpoges of this sgreement and without relinquishment
of any part of the power rightas herein descrided, it is assumed that
but for curtailment of cperation as provided in (a) of this article,
units 1 through 6 of the Minidoka powerplant would be operated during
the storsge seascn of each year to the maximmn extent practicable within
the limits of the power rights therefor (2,700 second-feet as decreed
by the Distirict Cowxt of the Fourth Judicial District of Idshoe on

June 20, 1913, in the case of Twin Palls Canal Ccmpany v. Charles N.

Foster, et al.) and that in cemsequence of cperaticns wnder this

article there may be losses in the production of power and energy
at that plant. To offset such losses, Reclamaticn vill, as nearly

concurrently as practicable, make replacement by the delivery of pover
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and energy into the Ninidcka pover system at the Minidoka poverplant
from other interconnected Federal powerplants being operated wnder the
Federal Reclamation Laws. Fayment for such replacement power and
energy shall be mede by the Indian Bureau and all other contractors
having reservoir rights benefiting from the water savings resulting
from operations under the provisions of (a) of this article in annual
anounts determined as fellows:
(1) Prior to the date when either American Falls powerplant
or Falisades Dam powerplant is firat in service, the payment for
any Year shall be the product, in dellars, of the then contrelling
average aanual replacement requirement, in kilowatt-hours, times
four xills ($0.00k).
(2) Beginning with the date vhen either the American Falls
poverplant or Palisades Dam pewerplant is first in service, the
payment for any year sﬁall be the product, in dellars, of the
then controlling average annual replacement requirement, in
Xlovatt-hours, times the price per kiloewvatt-hour, figured at
100 per cent load facter, under the then existing rate schedule
for the sale of firm power and energy from the plant o:r plants
invelved.
In determining replacement requirements under this article, no sccomt is
intended te be taken, by way of offset e otherwise, of the effect of any
reserveir sysiem storsge operations on the seventh unit of the Minidoka
poverplant.

(d) The replacement requirements for the year ending September 30,

1953, shall be 5,699,000 kilevatt-hours, being the aversge annual
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replacement requirement for the period beginning October 1, 1931, and
ending September 30, 1951, The average snnual replacement requirement
under either (1) or (2) of (¢) sbove for the year ending September 30,
1954, shall be the average of the annual replacement requirements for

each year of the 20-year period ending September 30, 1953, and for each
12-ponth period after September 30, 1954, shall be the average of the
annual replacement requirements of esch year of the 20-year period ending
on September 30 of the prior year. In deriving this average there shall
be used, as snnual net power production losses for each ysar, the annual
figures for the years through September 30, 1951, as shcvq in Table 1

of the decument entitled "Criteris and Methods for Determination of Certain
Minideka Powerplant Productien Losses From Restricticns en Use of Water
Rightsl, and for each year thereafter, & net power production loss .
calculated on the basis of the cemparison of (1) the total energy that
could have been produced by units 1 through 6 of the Minidoka powerplant
based on the water flovs actually recorded at the U.S.G.S. Minidcka gaging
station (hereinafter called the Minidoka gage), corrected &s hereinafter
provided, and (2) the energy which thecreticllly'couldvhsve been genersted
at those units with the flowvs at the Minidoka gage without curtailment in
vinter pover operation as previded in this article and exclusive of irri-
gation sterage releases. Using conclusions reached as to flows and heads,
the powver loss calculsations will be made by utilizing the power production

curves shown in drawing No. 17-100-139, as revised, incorporated by reference

1/ Duplicate originals of this document shall be filed With the watermaster
of District No. 36, the officer of the United States in charge of the
Minidoka Preject, and the Burley Irrigstion District.



in the document identifiedabove, but increases in energy in any year by
reascn of taking American Falls storage into account as provided in sub.
parsgraph (3) of this subarticle (d) shall be accounted for as compensating
offset up to but not excpeding energy losses accruing in that year by
resscn of curtailment in power cperations under this article.

To correct flows under (1) above, all storage reiea.ses except
American Falls shall be excluded and the measure of American Falls
storage passing the Minidoka gage shall be the increase in storage at
that gage over that computed at the Blackfoot gaging station as shown
in the annual report entitled "Water Distribution and Hydrometric Work,
District 36, Snake River, Idaho", the latter further corrected for any
Anerican Falls storage that may bave been present by reason of having
been stored temporarily upstream and that partion of Palisadas storage
which was diverted above the Minidoka gage. In measuring American
Falls storage, it shall be assumed that storage is released from down-
stream regervoirs first. The flow at the Minidoka gage without storage
ahall be.'_te.ken to be the normal flow at that gage as showvn by that same
report. In determining water r:‘Lows, with and without curtailment of
power operations as provided in this article, these assurmptions shall
be used with respect to units 1 through 6 of the Minidoka powerplant:

- (1) There is a right for powver production to maintain a

filovw of 2,700 second-feet at Minidoka Dam during the storage

seagson of each year in asccordance with the decree entered

June 20, 1913, supra, if that flov, disregarding the storage

of saved water in the reservoir system under the provisicns of

this article, would be availeble a%t Minidoka Dem.
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(2) There is a right to use, within the hydraulic capacity of
these units, vhatever natural flow passes Minidoka Dam during each
irrigation seascn.

(3) Although there 1s no right to have water stored under
American Falls Reservoir rights released for pover producticm,
during the period that such starage is being released for
irrigaticn there will be more energy produced by these units
than is attributadle to tbe natwral flow rights therefor, which
ghall be taken into account as a coupensating offset as provided
above in this subarticle (d).

To determine controlling power heads, the effective pover head for any
period shall be derived on the besis of recorded forebay and tailwater
elevations for that period.

The foregoing criteria for determinatioms of anpual net power pro-
ducticn lcsses may be changed from time to time but caly if the changes
are made in writing with the apmroval of the Secretary, the Advisory
Coomittee, and the boards of directors of both t}.}e Burley and Minidoka
irrigation districts. De_teminatimia &8 to pet p&vér production losses
for each year and the average annual replacement requirement under this
article shall be made by a committee of three coamprising the State
Watermaster of District No. 36, a representative to be selected by the
Burley and Minidoka irrigation districts and the Rorth Side Canal Company,
Ltd., and the officer of Reclamation in charge of the Minidoka Project,
but, should that committee fail to make a determination for any year by
January 1 of the year for which the determinaticn is required, it may be

made by the Secretary.
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(e) The annual peyment determined as provided in t.hil article
shall be apportioned amcng the benefiting reservoirs as follows:
(1) prier to the first full stcrage seascn during vhich Palisades
Reservoir is in operation, eighty-eight per cent (83%) to American
Falls Reservoir and fvelve per cent (128) to Island Park Reservoir; and
(2) beginning vith the first full starage season of Palisades cperaticn,
seventy-eight per cent (78%) to American Falls, twelve per cent (12%)
to Island Park, and ten per cent (‘1o$) to Palisades. The amount
apportioned to each reservoir shall be accounted for as part of the
operstion and meintenance costs for which prorvilioiu for peyment for
the Indian Bureau's share is made elpevhere in this agreement. The
amount apportioned to American Falls Reservoir shall be distributed
equally over all spece available for irrigation storage, excluding the
lover valley exchanged space but including in lieu thereof the upper

valley exchanged space in Jackson Lake Reservolir.

(£) If the ovners of any storage rights to benefit frem the operation

of this article fail to obligate themselves for their share of the annual
payments for power replacement hgremdzr , the saved water creditadle to
such rights and the power replacement costs chargeable thereto shall be
redistributed eccording to a formula to be agreed on in wvriting between

the Advisery Cammittee and the Secretary. Such formula shall, howvever,

be as nearly consistent as practicable with the formula that would comtrol

but for such redistribution.
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Consent to Special Storage Rights, to Permanent Exchange,
and to Priority of Certain Storage Rights

7. (a) The Indian Bureau hereby consents to the granting to holders
of storage capacity in Pallsades and American Falls Reservoirs, within the
limitations of capacity available to them, special astorage rights, which
shall be prior in time to storage rights held by Reclam_a'tion for American
Falls Reservolr, on the following conditions and limitations:

(1) To those water users or water users organizations who,
directly or indirectly, contract to curtall storage season.
diversions for not less than one hundred fifty (150) consecutive
days out of each storage season, within these maxima as to
total special storage rights:

Por water users and water users organizations divert-

ing above American Falls Dem--135,000 acre-feet.

For water users and water users organizations divert-

ing between American Falls and Milner Deam--8,000 acre-

feet, exclusive of the rights described in (2) of this

article.

(2) To the Rorth Side Canal Company, Ltd., aszd the Twin
Falls Capal Company, the right to store during the months of
November through Marchk of any storage season water that would
othervise accrue to them within these rights:

The rights of the North Side Canal Company, Ltd.,

and of the Twin Falls Canal Company, respectively, to

divert at Milner Dam for domestic and livestock uses

during those wmonths as follows:
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Forth Side Canal Company, Ltd. 126,000 acre-feet
Twin Falls Canal Company 150,000 acre-feet
within this limitation:
If, taking account of all storable water whether
stored or not, Palisades and American Falls Reservoirs
fall to rill during any storage season, any water
diverted during that storage season by the North Side
Canal Company, Ltd., in excess of 126,000 acre-faet
(but not to exceed the amount of deficiency in £i11),
and by the Twin Falls Canal Company in excess of
150,000 acre-feet (but not to exceed the amount of
deficiency in £111), will be charged as of the end
of that storage season against the allotment of
American Falls storage to these respective companies.
This limitation in the case of the North Side Canal Company, Ltd.,
shall become operative from the date Palisades Regervolr is ready
for operation, tut in the case of the Twin Falle Canal Company,
need not be made operative until the first year in which that
company exercises the special storage provisions to vhich consent
is here given.
(b) Certain water users organizations owning storage rights in
American Falls Reservoir have sgreed, or will agree, in connection with the
acquisition of additional reservoir rights in Palisades or American.Falls
Reservoir, to accept in exchange for a portion of their American Falls

Reservolr rights certain gstorage rights in Jackson Lake Reservoir below
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elevation 6752 feet above sea level (U.S.G.S. datum), the provisions
for such exchange being substantially as set out in the document entitled
"Basic Provisions Incorporated or to be Incorporated in Contracts With Water
Users Organizations to Govern the Permanent Exchange of Certain American
Palls and Jackson Lake Storage Rights", attached hereto as Exhibit B. The
rights to be held in American Falls Reservoir as a result of this exchange,
comprising nineteen.and seventy~five hundredths per cent (19.75%) of the
active capacity in that reservoir, are identified collectively as the lower
valley exchenged space. The Indian Bureau hereby consents to such exchange.

{c¢) 1In connection with Island Park Reservoir, located on the.
North (Henrys) Fork of Snake River, Reclamation holds water license No. R-590,
with & priority date of March 1k, 1935, and license No. R-686, with a
priority date of June 12, 1540. Notwithstanding the later priority of
license No. R-686, the Indian Bureau hereby agrees that all storage rights
held by Reclamation iz comnection with Island Park Reservoir may be treated
as having the same priority as rights under license No. R-590.

(d) 1In connection with Idaho permit No. 15134, a direct diver-
sion permit with a priority date of March 30, 1921, held in connection
with American Falls Reservoir, Reclamation bas contracted with American
Falls Reservoir District No. 2 +o recognlze the right of that district to
have water license No. 1513% exercised substantially as follows:

American Falls Reservoir District No. 2 to have the

right to divert ass natural flow during each irrigation

season under water license No. 15134, having a March 30,

1921 priority, as follows: from May 1 of each irriga-

tion season continuing during that season so long as
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there is natural flow avalladle for that priority,
the first 1,700 cuble feet per second of flow to

be available one-half (1/2) to American Falls
Reservoir District No. 2 and one-half (1/2) to
American Falls Reservoir, except that in any year
in which American Fallszeservoir 1s full to capec-
ity on April 30 or filis after that date, taking
into account any water that may be temporarily stored
to its credit in upstream reservoirs, all water
diverted by American Falls Reservolir District No. 2
within the'maximnm of 1,700 cublc feet per second
during the year prior to the initial storage draft
on American Falls Reservoir after the reservoir
finelly f£ills in that year shall be considered as
natural flowv under vater license No. 15134. Nothing
herein shall prevent American Falls Reservoir
District Ro. 2 from diverting water under said
license prior to May 1 of a given irrigation season,
but ail éuch éiversiona shall be charged as storage
in the event the reservoir is nmot full on April 30
of that season or does not £1ll after April 30 of
that season. Water avallable at American Falls
Reservolr for the March 30, 1521 priority under

water license No. 15134, other than that to be
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svailable to American Falls Reservoir District

No. 2 as above provided, to be available for

storage in Ammrican Falls Reservoir.
And the Indian Bureau will not oppose an adjudication of a natural flow
right of the waters of the Spake River for the benefit of American Falls
Reservoir District No. 2 consistent with the foregoing criteria as such
adjudication may relats only to the lands and water of the Michaud Division
of the Fort Hall Indlan Reservatlon, The contract by the United States with
American Falls Resesrvoir District No. 2, baving been negotiated on the besis
that that districtjaasnnn its proportionate share of the obligation for the
cost of replacemant power under the pro;iaiona-or.articlo 6, after such’
contract is confirmed, Reclamation shall make application toc the State of
Idaho for amendment of water permit No. 15134 and the issuance thereunder
with 2 prority date of March 30, 1921, requiring that the remminder of
the right under the permit, 6,300 second-feet, to the extent that such
right remeins outstanding, be used for storage in American Falls Reservoir.
Such right, however, if issued to Reclamation, shall not carry voting
privileges in water users meetings under the 1;Is of the State of Idaho,
Such apolication shall, however, leave unaffected water license No. R-249,
baving l;priority date of March 30, 1921,

,i (o) 1f Reclamation, under the Federal Reclamation laws, hers-
aftsr comsiructs ;tSrage facilitles on the Snake River or its tributaries
above Hilnsr Dan in addition to those now constructed or authorized to be
constructed to provide water for irrigation purposes, the Indian Burean

recognizes that, notwithstanding the establishmeant of a storage right for

such additicnal facilities with a priority subsequent to that assigned to
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Palisades Dam and Reservoir, Reclamation may hereafter contract with
water users organizations which then have storazge rights in Palisades
Reservolr, to operate not to excesd 300,000 acre-feet of such capacity
for the storage of water for irrigation for the benefit of such organi-
zations as though that capacity had a storage right of identical prior-
ity with that held for Palisades Dam and Reservoilr,

Delivery of Water; Measurement and lLosses; Return Flow

8. (a) To the extent that water is pumped from wells and from
surface streams that flow into American Falls Reservoir, actual measurs-
ments at the well heads and at the discharge lines of other pumping élanta
delivering water for the said Michaud Division shall be made during each
irrigation season, A1l water provided through the Michaud Division
systez for the irrigation of lands of the Michaud Division of the Fort Hall
Indian Reaservation from any and all sources in any irrigation season shall
be accounted for as watsr stored for the Indian Bureau as provided in
article 4 and charged thereto, except:

(1) Surface waters that may be available under
,?'ﬁflood water rights that may be obtained with a
priority of not earlier than one ysar before

the priority held for Palisades Reservoir; and
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(2) WNot to exceed an average annual amount of 22,400 acre-

fest, as preacribed by Section 3(b)(1) of said act of August 31,

1%4@@3)uhﬂ“ﬁonra%mpupﬁhdhdﬁhgme

irrigation season just ended and the preceding nine irrigation

seasons, from ground water puzped any place in the Michaud Division

systea, Until a full ten-year period is avallable, the average

shall bes for the years of project operation,
Delivery of water to lands of the said Michaud Division that as above
provided in this articlo is chargeable to stored water for any irrigation
seagon, shall be limited, howsver, to the quantities of stored water avail-
able as provided in article 4, and the supply of water available from all
sources through the Michaud Division system shall be limited to the irrigation
of not to excesd 21,000 acres of land. lands within the outer boundaries
of the Michaud Division, but which do not share in the water supply prdvidad
by this agreement, are hereby excluded from any of the benefits of this
agreemsnt, of the act of August 31, 1954, and of the Michaud Division system.

(b) The water chargeable to Indian Buresu stored water as

provided in this article shall be determined from day to day during the
irrigation season of each year, Corresponding credits from day to day
shall be given by the watermemster to the water rights, whether natural
flow or storsge rights, that have been infringed on by pumping for the
iichaudhniyition. The amounts represented by such infringemasnts, to
wh0t30039¥>th0y shall accroe, shall be made up out of stored water avail-
able toeig; Indian ﬁgraau under this agreessnt, from day to day, if nec-
essary, The determination of the charges and the credits heraunde; shall
be under a formula to be devised by the watermaster, after consultation
with the Advisory Committes, taking into account as obe factor the so-
called Rewell formla with respect to the inflow into American Falls
Reservolr, as this formula is affected, in the judgment of the watermaster,
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by operation of thias contract and by other factors that affect the formuila.
Departures from that formula shall be called to the attention of the
Advisory Coamittee from time to time.

(e) 1In addition to other specific provisions as to the dis-
tribution of losses chargeable to stored water, there shall be charged
against stored wvater held under this agreement to the credit of the
Indian Bureau at the end of any irrigation season ome and one-half per
cent (lﬁ) to offset evaporation losses. Such charge shall be made ag
of not later than the end of the ensuing storage season.

(4d) The Indian Bureau shall make no claim on behalf of the
United States or of any individual, community or band of Indians of any
surfg.ce return flows from the Michaud Division after they enter American
Falls Reservoir, except as they are recaptured before leaving the Division,
and are used directly on the land of that Division. Nor shall any such
claim be made for underground flows except to the extent covered by
paragraph (a) of this article. Return flows hereby relinquished, vhether
surface or underground, shall be credited either to the river or to the
reservolr in accordance with the relative priorities heretofore or here-
after established under the laws of the State of Idaho.

Ordering of Water

9. Under the plan of development adopted by the Indian Bureau,
there will pormally be no direct delivery from the Snake River of either
natural flow or stored water. Thersfore, the provisians of article 8
vill govern as to the rights to water, wvhether charges therefor shall be
sgainst natunal flow or stored wvater, matters of replacement of waters
from storage, and related problems. If, on occasicn, however, there is
need for direct delivery of stored water to the Indian Bureau, this

shall be effected by the Indian Bureau notification to the watermaster,



a reasonable period in advance, of the amount of water within its
entitlements as stated in this agrecment to be delivered for lands of
the Michaud Division.

Complaints Regarding Water Supply

10. Reclamation and its officers, sgents and employees in charge
of American Falls and Palisades Reservoirs and the watermasgter will use
their best efforts and best Judgment to deliver to the Indien Bureau its
proportionate share of the water to which it i3 entitled under this agree-
ment. Should the Indian Bureau feel aggrieved because of an alleged
mistake or inaccuracy in the delivery of water or in the division of
stored water among the parties entitled to such water from the reservoirs,
the Indian Bureau shall immediately report such alleged mistake or
inaccuracy to the watermaster and to the pfﬁcial of Reclamation _’vin
charge of the reservoir. If the watermaster finds that the Indian
Bureau's proportionate share of stored water is not being delivered, he
wlll correct the error as early as possidle.

Indien Bureau's Storage Cost Qbligation

11. (a) The water supply costs associated with the storage space
provided in this wgreement for the Indlian Bureau 1s two hundred eleven
thousand, three hundred nine and seventy-nine one-hundredths dollars
(3211, 309.79) for American Falls Reservoir and a maximum of seven hundred
fifty-five thousand one nundred dollars ($755,100.00) for Palisades
Reservoir, belng a total maximum obligation of nire hundred sixty-six
thousand four hundred nine and seventy-nine one-hundredths dollars
($966,409.79).
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(b) The water supply costs for Palisades Reservolr included in
the obligation above stated are based upon the sum of seven hundred fifty-
five thousand one hundred dollars ($755,100.00), this being determined at
the rate of nine dollars ($5.00) per acre-foot of capacity and on the
agsumption that the reimbursable construction cests of the Palisades
Project finally allocated to joint facilities equal or exceed the sum of
twenty-three million two hundred one thousand one hundred dollars ($23,201,100).
If the reimbursable Joint facility comstruction costs, as finally determined,
are less than twenty-three million two bundred ocne thousand one hundred
dollars ($23,201,100.00), and as a result, the amount of Joint facility
costs allocated to irrigation are less than the amcunt expected so to be
allocated according to the Secretary's report of July 1, l9h9,i/the amount
of the reduction shall be proportioned between irrigation construction
coets assigned to he repaid by the water users and those assigned for
repaymeat from power revenues on the basis of the amounts of estimated
irrigetion construction costs so assigned in the Secretary's report of
July 1, 1949. The amount of reduction, if any, when determired by the
Secretary, shall be distributed equally as a credit sgalnst the construc-
tion charge obligation of all space the costs of which are allocated to
irrigation. The total amount of credit and the portion tkereo? to which
the Indian Bureau is entitled shall be announced in writing by the Secretary

promptly after final construction costs are determined and the allocatlons

1/ 02 the estimated jolnt facility comstruction costs, $21,72h4, 400 were
allocated to lrrigation under the report approved and adopted by tke
Secretary on July 1, 1949 (E. Doc. No. 720, 8lst Congress).
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thereof are made. In no event, however, shall the credit be such a&s to
reduce the Indian Bureau's construction charge obligation on account of
Palisades space to less than six hundred fifty thousand two hundred
twenty-five dollars ($650,225.00), this being at the rate of seven
dollars and seventy-five cents ($7.75) per acre-foot of capacity as stated
in this agresment,

(¢) Upon execution and approval of this Memorandum of Agreement
by the Secretary of the Interior, the Bureau of Reclamation shall trans-
fer to the accounts of the Indian Bureau on a nooappropriation cost
transfer voucher fhe amount of $861,534.79 on account of its storage
cost obligation which includes the minimum amount of $650,225,00 on
account of Palisades Reservoir space. In the event that there is a
determination in accordance with the provisions of paragraph (b) of this
artiels that the cost of suoch space in Palisades Reservoir exceeds this
minioum amount, Reclametion shall notify the Indian Bureau of this
determination and thereafter the Bureau of Reclamation shall transfer to
the Indian Buresu oz a nonappropriation cost transfer voucher such addi-
tional costs, The Indian Bureau further agrees that the cost apportioned
to it on account of its storage cost obligation for American Falls and
’alisaé;;jnzservairs shall bs considered to be a part of the appropria-
tien uniuuon of 35,500 000 as provided for in Section 7 of Public Law

741, 83rd Congreas, approved August 31, 1354.
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Reserved Works: Care ration and Maintenznce Thersof

12. (a) The Indian Bureau, during the period of operstion and min-
tenance of the reserved works by Reclamation, shall pay to Reclamation
the share of costs of opération and mintenance thereof, including what-
ever costs my be incurred in the delivery of water therefrom, which is
apportionable to the irrigation storsge rights therein and which is
allocable to the Indian Bureau's rights defined in article ;'.. In deter-
mining the total costs apportionable annually to the irrigation storage
rights in these works there shall be included payments required to be made
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in accordance with the provisions of article 6, but there shall be excluded
whatever amounts are required to be pald as American Falls operation and
maintenance charges under the contract of June 15, 1923, between the Idaho
Power Company and the United States, as it may hereafter be amended.

(b) With respect to the determination under (a) of this
article of the costs for Palisades Dem and Reservoir, there shall be
determined from time to time by the Secretary, after consultation with the
Advisory Comrittee, the basis for distributing among the variocus purposes
which by law are to be served by +he dam and reservoir the costs of
operation and maintenance thereof and the basls for assigning those costs
for repayment. In determining the such total costs annually apportioned
to the irrigation storage rights there shall be deducted from the total
annual cost of operation and maintenance of the dam and reservoir; those
costs which are determined to be property chargeable to other puréoses
served by the reservoir and for which other provision for repayment, in
whole or in part, is made pursusnt to law. The costs apportionable to
the irrigation storage rights in Palisades Dam and Reservoir shall be
distributed annually to all storage space that 1s made available for
irrigation purposes.

(¢) Payment of the Indian Bureau's share of operation and main-
terance costs of the reserved works shall be made for each calendar year
on the basis of annual estimates by Reclamation. The notice of these
annusal estimates, hereinafter referred to as the operation and maintenance
charge notice, shall coatain a statement of the estimated cost of opera-

tion end maintenance of the works to be incurred for the calendar year
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involved, the amount thereof apportionable to the irrigation storage
righta therein, and the amount of the Indian Bureau's share of thege
estimated costs. The operation and maintenance charge notice shall be
furnished to the Ind{an Bureau on or before February 1 of the calendar
year for which the notice is issued, btut a preliminary estimate shall be
given by June 1 of the preceding year. The Indian Bureau shall transfer
to Reclamation the amount stated in the notice on or before April 1 of
the year for which it is i1ssued or such other date as ?ay be agreed on.
(2) Whenever in the opinion of Reclamationjéunds so advanced
will be inadequate to operate and meintain the reserved works, a supple-
mental operation and maintenance charge notice may be given, stating therein
" the smount of the Indian Buresau's share of the additional funds required,
and the Indian Bureau shall advance that additional amount on or before
the date specified in the supplemental notice. If funds advanced by
the Indian Bureau under this article exceed its share of the actual cost
of operation and maintenance of the works for the year for which advanced,
the surplus shall be credited on the operation and maintensnce charges
to become due for succeeding years.

Payment of Costs in Delivery and
Distribution of Stored Watex»

13. (a) The Indian Bureau shall pay, in addition to its proportiomn-
ste share of the cost of operation and maintenance of American Falls
Reservolr and Palisades Reservoir as provided under the preceding article
of this agreement, 1ts proportionate share of all costs of the delivery
and distribution of water beyond the outlet works of the delivering

reservolrs. These costs shall include, with respect to costs incurred
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by Reclamation, all costs and expenses of whatsoever nature or kind in
connection with, growing out of, or resulting from the distribution of
stored water, the protection of stored water between the reservoir and
the points of diversion from the river Iincluding the prevention of diver-
sion of such water by parties not entitled thereto. Whatever costs of
this character are incurred by Reclamation shall be distributed among
the Indian Bureau and all others on whose behalf such costs have been
incurred on the basis that the operation and maintenance costs of the
reservoir are distributed smong the various rights. Unless otherw£;;
agreed in writing by Reclamation and the Indian Bureawy, such costs shall
be paid annually and for billing purposes shall be included as part of
the operation and maintenance costs under the preceding article 12 of
this agreement.

() The Indian Bureau shall alaso pay its proportionate share
of the costs ilncurred by the watermaster in the delivery and distribution
of water in accordance with the provisions of article 9 to the extent
that those repregent costa incurred other than by the activities of
Reclamation in the delivery and distribution of water, The costs will
be apportioned and paid in accordance with the provisions of the laws of
the State of Idaho.

Advisory Committee

14. (a) 1In its operation and maintenance of the various Federal
damda and reservolrs on the Snake River, the United States has contracted
with the various water users organizations having a storage capacity in

that system to consult from time to time with the Advisory Committee on
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the vearious matters as will have a substantial bearing on the determination
of the amount of stored water to be available in the {ra.rious reservoirs
and on the costs of operation and maintenance of those reservoirs which
are required to be borne by the space allocated to irrigation storage.

The consultation shall include suck matters as under this agreement
specifically require consultation with that Committee. The representa-
tive ¢f Reclamation will meet with the Advisory Committee from time to
time, but not less often than two times each year at such dates and places
a3 may be fixed by the Advisory Committee.

(v) Iﬁ:brmal memoranda concerning working arrangements for the
carrying out of the provisions of this article may be entered into from
time to time between the Reglonal Director, Region 1, Bureau of Reclamation,
or other designated representative of the Secretary and the Advisory
Committee.

(¢) Beginning January 1, 1953, the Advisory Committee is agreed
to be the Committee of Nine, as that committee may be constituted from
time to time. The Committee of Nine shall continue to function as the
Advisory Committee under this esgreement untll a different representative
body has been designated by a vote of the majority of the water users
voting at any regular annual meeting of the water users of District No. 36
held a8 provided by lav. PFurther designations of bodies to serve asg the

Advisory Committee may be made from time to time by this same election

process.



Statutory Limitations on Water Supply
15. (a) 1In accordance with the act of August 31, 1954 (68 Stat,

1026), this agreemsnt (except for the flood water rights referred to
in article 8) with respesct to the water supply for the irrigation of
the lands of the Michaud Division of the Fort Hall Indian Reservation,
(1) hereby limits that supply to (1) the yleld of

the space in Palisades and American Falls Reservoirs, as

set out in this agreement, and (i1) to the supply obtained

by the pumping of ground water of not more than 22,.00 acre-

feet 23 an average calculated at the end of an irrigation

season including the irrigation season just ended and the

preceding irrigation seasons up to a mximun of nine; and

(2) hereby provides the consent to a priority in time’

and right in such bepeficial consumptive uses of the waters

of the Snake River, and its tributaries, as are established

under the laws of the State of Idaho, prior to August 31,

1954, as against any use of the water arising on or flowing

through the Fort Hall Bottoms within the Fort Hall Indian

Reservation, 1nc1udiz;g, but not limited to, the interceptsd

ﬁé of Boss Fork Creek, the Portneuf River below Pocatello,

Big Jimy Creek, Big Spring Creek, and Clear Creek.
And the United States, with the construction, operation and mmintenance
of sald works of the Michaud Division of the Fort Hall Indian Reservation,

hereby waives any of its rights, exclusive of the rights provided in this
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agreemant, to the use of the waters arlsing on or flowing through

the Fort Hall Bottoms, including, but not limited to, the intercepted
flow of Ross Fork Creek, the }Port.mur River below Pocatello, Big
Jimmy Creek, Big Spring Creek and Clear Creek, for the irrigation

of the lands of said Michaud Division. Except a&s provided herein,
nothing in this agreement shall affect any rights in and to the
waters of the Fort Hall Indian Reservation or the Snaks River and
its tributaries,

(b) The limitations imposed in the statute and in (a) of this
article 15, are made for the benefit bc;th of Reclamation and water users!
organimtions contracting with Reclamstion for storage capacity in the
reservoir system, and for water users having natural flow rights below
the points of diversior for the Michaud Division by the Indian Bureau,
No modification in these limitations, or in other provisions of this
agreement intendsd to effect the purposes of Section 3 of the dct of
August 31, 1954, shall be made without the contractual approvel of all
the water users and water users' organizations for the bensfit of whom

thegse limitations are imposed.
Additional Agreemsnts

16. It is recognized that from the power and energy to be generated
at the Palisades powsrplant, a .aupply will be provided for the operaticn
of the pumping plant of the Michaud Division of the Fort Hall Indian
Renmti:o;: and that revenues from the sale of surplus erergy will be
mde avaih;uié for a portion of the return of that project's cost. These
mtters are to be the subject of a separate agresment,

Powerplant Opsrations
17. Notwithatanding provisions to the contrary in this agreement,

the Indian Bureau recognizes that:
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(1) The United States, in its operation of the American
Falls Dam powerplant will be governed by the provisions of
the contract of June 15, 1923 with the Idaho Power Company,
as that may be amended, and as further limited by t#e provisions
‘of article 6.

(2) The United States, in its operation of the Palisades
Dam poverplagt, will be governed by the provisions of article 4
end these criteria, among others: that the plant shall be
operated so as to hold to a practicable minimum the loss of
water that would otherwlse be available for storage in the
reservoir system for irrigation purposes; and that, until such.
time as a reregulating regservoir has been put into operation,
wide fluctuations in the release of water to meet peak pover
loads will, during irrigation seasons, be confined to periods
when this capn be done without substantial variation from the
flows that would otherwise be present in the river below the
dam.

(3) The operation of the Palisades Dam powerplant, dur-
ing a five-year period (but not beyond the end of the national
defense emergency as declared by Proclamation of the President,
Ro. 2914 dated December 16, 1950, 3 CFR 1950 Supp., p. T1),
beginning with the date when the first unit of that plant is
first placed in service, may be in the following manner:

In addition to normal operation at other times

within the limits provided by this agreement, the

plant may be operated to produce an average of
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60,000 kilowatts (217,440,000 kilowatt~hours)
during the period October through February of
each storage sezson when the fliow of the river
at the dam is equal to or greater than for those
months of the median year during the period 1928
through 1947 whenever such operation is required
in the judgment of the Defense Electric Power
Administrator, or his successors in functions,
to help meet certified defense loads served from
power systems with which the plant is inter-
connected, directly or indirecfiy.

Miscellaneous Revenues

18. (a) Having regard for the allocations of investment and repay-
ment responsibilities, miscellaneous revenues realized in connection
with the operation and maintenance of Palisades Dam and Reservoir and
related costs shall be distriduted annually as follows:

Twenty per cent (20%) to be distributed among

the Indian Bureau and other parties having storsge

rights in the reservoir on the same bagis that

operation and maintenance costs are distribﬁted.

Eighty per cent (80%) to remain the property of

the United States.

(_b) Miscella.r:éous ‘revenues realized in connection with the
operation and maintenance of the reserved works and related costs, except

those in (a) of this article, shall be distridbuted among the irrigation
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storages rights on the sams basis that operation and maintenance costs are
distributed, such distribution to be effected annually in connsction with
the final annual adjustwents of operation and maintenance costs.

Limitation of Area of lands in non-Indian
Ownership for Which Water is Furnished

13. As prescribed by the Federal Reclametion Laws, water made avail-
able hereundsr shall not be delivered to non-Indian lands of more than
| one-hundred-sixty (160) irrigable acres in the bensficial ownership of
any one person or other entity, or more than three-hundred-twenty (320)
irrigable acres in beneficial ownership of a husband and wife as tenants
in common or as comsunity property, except that delivﬁry my be mads to
lands held in excess of this limitatlion in accordance with the provisions
of section 46 of the Act of May 25, 1926 (44 Stat, &49), as amended by
the Act of July 11, 1956 (70 Stat. 524).

Contingent on Appropriaﬂona or Allotment of Funds

20, The expenditure of any money or the performance of any work by
toe agencies who ars parties hereto are contingent on funds required
thersfor having been made avallable by the Congress,

Effective Da£e and Term of Agreement

.

21, .This agreement will becoms effsctive on the date of its approval
by tho&cmary of the Interior and will remain in force until terminated
by the Secretary of the Interior. It is anticipated that the first year
of water delivery on the Michaud Division of the Fort Eall Indian Reservation

will be calendar year 1960. Interim uss of the storage capacity described
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in this agreezmnt may be made under the Reclamation Laws until that time

or any extension of such date. The Indian Bureau is to notify Reclamation
‘not later than January 1, 1960, of any change which will extend the time

when water ls to be first delivered., The payments required undsr articles 11,
12 and 13 of this sgreemsnt will rot commence until the year in which water
iz delivered.

Right of Appeal from Action Taken Pursuant
to The Terms of Thia Agreemsnt

22. In carrying out this Memorandum of Agreement should an action be
taken by one party which the other party disputes an opportunity ahg}l
be afforded to such party to protest such action, and in the event proper
adjustment of the difference between the parties cannot be reachsd, the
objecting party shall have.the right to appeal 1n writing to the Secretary
of the Interior. A copy of any such appeal shall be furnished to the
other party, who will likewise have the right to pressnt his views in
writing to the Secretary of the Interior for decision., The decision of
the Secrstary in any such appeals shall be final and binding on all the

parties,

E. G, Nielssn
. Aasistant Co:nisaicnor, Bureau of Reclametion

AR ¥. Barton Greszwood
oo Deputy Commissioner, Bureau of Indian Affairs

Approved: April 25, 1957

Fred G, Aandahl
Aast. Secretary of the Interior
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- ‘f DISTRICT COURT-SRBA
Fifth Judicial District

County of Twin Falls - State of Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL #ISTR] CT H
A 5B 2005

STATE OF IDAHO, IN AND FOR THE COUNTY O TWIN FALLS
By

N
In Re SRBA i "~ Clerk

W'V Deputy Clerk

ORDER AMENDING PARTIAL FIN}
CONSENT DECREE DETERMININ
THE RIGHTS OF THE SHOSHONE-
BANNOCK TRIBES TO THE USE OF
WATER IN THE UPPER SNAKE RIVER
BASIN TO CORRECT CLERICAL
ERROR, LR.C.P 60(a).

Case No. 39576

N N N N N N N N’ N N '

For water right: 92-22

I. FINDINGS OF FACT

A Partial Final Consent Decree Determining the Rights of the Shoshone-
Bannock Tribes to the Use of Water in the Upper Snake River Basin was issued by the
SRBA District Court August 2, 1995. The Consent Decree related to an agreement
between the Shoshone-Bannock Tribes, the State of Idaho, the United States, and
various Idaho water users entitled The 1990 Fort Hall Indian Water Rights Agreement.
The Consent Decree is now consolidated in Subcase 92-22.

A Motion to Correct Clerical Errors Pursuant to Rule 60(a) was filed by the
Shoshone-Bannock Tribes (the Tribes) on March 25, 2005. Service was made on all the
parties who were signatories to the Consent Decree. An Order of Reference was made
to Special Master Brigette Bilyeu. The Motion stated that a clerical error had been made
in the transcription of the Consent Decree; specifically, that the Consent Decree had
omitted parts of prior decrees that were to be the basis of the Consent Decree.

A hearing on the Motion was held before the Special Master on May 25, 2005.
The Tribes, the United States, and the State of Idaho appeared at the hearing. There
were no objections to the Motion. The Motion was granted at the hearing, and an
Order Granting Motion to Correct Clerical Errors Pursuant to Rule 60(a) was issued
May 26, 2005. On June 6, 2005, the Special Master issued a Special Master’s Report
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and Recommendation, recommending that the Consent Decree be amended and
decreed. No motions to alter or amend were filed, and the time for challenges has no
expired.

Based on the record and the Special Master’s Report and Recommendation, it
appears that a clerical error did occur in the transcription of the Consent Decree. Certain
elements of rights were omitted, although those water rights were referred to in the
Partial Final Consent Decree, were referred to in the agreement that resolved the
Shoshone-Bannock Tribes water rights (The 1990 Fort Hall Indian Water Rights
Agreement) and were also referred to in a prior decree relating to tribal rights, United
States v. Hibner. Pursuant to LR.C.P. 53(e)(2) and SRBA Administrative Order 1,
Section 13f this Court has reviewed the Findings of Fact and Conclusions of Law
contained in the Special Master’s Report and wholly adopts them as its own.

Therefore, IT IS ORDERED, that the Partial Final Consent Decree Determining
the Rights of the Shoshone-Bannock Tribes to the Use of Water in the Upper Snake
River Basin is hereby amended and decreed as set forth in the attached Appendix
Containing Amendments to Consent Decree.

Dated: August 17 , 2005.

Jé)l—D& M. MELANSON
Presiding Judge
Snake River Basin Adjudication
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Partial Final Consent Decree Determining Rights of the
Shoshone-Bannock Tribes to the Use of Water in the
Upper Snake River Basin (August 2, 1995), Subcase No. 92-22

Appendix Containing Amendments to Cons

Consent Decree pages 27- 28:

Right No. 29-00231

A
Jdi
Jdii
v
v
vi

Vil

JViii

dx

Source: Toponce Creek

Annual Diversion Volume:

259.3 AFY

Diversion Rate:. 1.59 CFS

Annual Volume of Consumptive Use:

Priority Date: July 6, 1868

Points of Diversion: Toponce Creek

Purpose and Period of Use:

Irrigation 1/1-12/31

TRICT COURT-SRBA
Fifth Judicial District
County of Twin Falls - State of Idaho
AUG 2 { 2005
By 1o
/ Clerk
[ | JV]/ Deputy Clerk
154.3 AFY

Place of Use: Allotment 61 (NESW, SENW, Sec 35 Twp 6S

Rge 38E) for 79.53 acres.

Basis of Right: The Winters Doctrine per the Memorandum

Decision in United States v. Hibner, 27 F.2d 909 (D. Idaho, E.D. 1928)

and the Decree of the United States District Court, Eastern Division,

dated April 8, 1929.

Right No. 29-00238

A

i

Source: Toponce Creek

“Annual Diversion Volume:

282.5 AFY
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il

v

i

il

viil

Jx

-~ - ~

Diversion Rate: ~ 1.733 CFS

Annual Volume of Consumptive Use: 168.14 AFY
Priority Date: July 6, 1868 -

Points of Diversion: Toponce Creek

Purpose and Period of Use:

Irrigation 1/1-12/31

Place of Use: Allotment 71 (SENW, SWNE, Sec 36 TWP 68
Rge 38E) for 86.67 acres.

Basis of Right: The Winters Doctrine per the Memorandum

Decision in United States v. Hibner, 27 F.2d 909 (D. Idaho, E.D. 1928)

and the Decree of the United States District Court, Eastern Division,

dated April 8, 1929.

Right No. 29-00239

A
di
dii
v
v
Vi
vii

Jviil

Source: Toponce Creek

Annual Diversion Volume: 273.7 AFY

Diversion Rate: 1.679 CFS

Annual Volume of Consumption:  162.9

Priority Date: July 6, 1868 |

Points of Diversion: Toponce Creek

Purpose and Period of Use: Irrigation 1/1 - 12/31

Place of Use: Allotment 72 (NESW, NWSE, Sec 36 Twp 6S Rge 38E)

for 83.97 acres.
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X,

Basis of Right: The Winters Doctrine per the Memorandum

Decision in United States v. Hibner, 27 F.2d 909 (D. Idaho, E.D. 1928)

and the Decree of the United States District Court, Eastern Division, dated
April 8, 1929.
Matters necessary for definition, clarification or administration of the

right: A corresponding reduction will be made to Right No. 29-12049.

Consent Decree page 25:

Right No. 29-12049

A

di

i
dv
v

i

vii

Source:. Bannock Creek

Annual Diversion Volume: 18,559.3 AFY

Diversion Rate: 98.87 CFS

Annual Volume of Consumptive Use: 11,042.10 AFY

Priority Date: June 14, 1867 |

Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33 E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in Twp 8S Rge 33E BM
NWSENE.Sec 9, SWNESW Sec 22, SENESW Sec 27 all in Twp 9S Rge
33EBM

NESWSE Sec 6 Twp 7S Rge 33E BM

(3 - 20 HP pumps for Michaud Project)

Future Points of Diversion may be developéd within the Bannock Creek
basin to utilize this water riéht within the Bannock Creek drainage basin.

Purpose and Period of Use: 3/15-11/15
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v J
viii  Place of Use: 4,708 present and future acres within the Reservation.

Ax Basis of Right: Winters Doctrine

X Matter Necessary for Definition, Clarification or Administration of the
Right:
.2 The Tribes and the United States shall exercise this right in a manner
that ensures person with water rights decreed in the Bannock Creek

Decree [United States v. Daniels (D. Idaho April 9, 1907)] and that

are confirmed in the SRBA continue to receive their full legal
entitlement. This right is reduced to transfer water to Right No. 29-

00239.
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CERTIFICATE OF MAILING

I certify that a true and correct copy of the ORDER AMENDING

PARTIAL FINAL CONSENT DECREE DETERMINING THE RIGHTS OF THE SHOSHONE-

TRIBES was mailed on August 24,
postage to the following:

1990 FORT HALL INDIAN WATER
Represented by:

CANDY L. JACKSON

SHOSHONE ~-BANNOCK TRIBES

PO BOX 306

FORT HALL, ID 83203

Phone: 208-478-3815

DON MCFARLAND
SUNDANCE INC
Represented by:
J WALTER SINCLAIR
PO BOX 366
TWIN FALLS, ID 83303-0366
Phone: 208-733-5463

SHOSHONE -BANNOCK TRIBES
Represented by:
JEANETTE WOLFLEY
SPECIAL COUNSEL
SHOSHONE-BANNOCK TRIBE
202 N ARTHUR
POCATELLO, ID 83202
Phone: 208-232-1922

NORTH SIDE CANAL COMPANY

TWIN FALLS CANAL COMPANY
Represented by:

JOHN A ROSHOLT

113 MAIN AVE W, STE 303

TWIN FALLS, ID 83301

Phone: 208-733-0700

AMALGAMATED SUGAR COMPANY

BASIC AMERICAN FOODS

CITY OF POCATELLO

J R SIMPLOT COMPANY

LAMB-WESTON

ORE-IDA

UNIVERSAL FROZEN FOODS COMPANY
Represented by:

JOSEPHINE P. BEEMAN

409 WEST JEFFERSON STREET

BOISE, ID 83702

Phone: 208-331-0950

ORDER

2005,

with sufficient first-class

WEISER IRRIGATION DISTRICT
Represented by:

LARY C WALKER

232 E MAIN ST

PO BOX 828
WEISER, ID 83672
Phone: 208-549-0390

FORT HALL WATER USERS

KIM G BODILY
Represented by:

MARGARET J. SIMMS

PO BOX 2315

KETCHUM, ID 83340

Phone: 208-726-7810

STATE OF IDAHO

Represented by:
NATURAL RESOURCES DIV CHIEF
STATE OF IDAHO
ATTORNEY GENERAL'S OFFICE
PO BOX 44449
BOISE, ID 83711-4449

ALLEN NOBLE FARMS INC

ALLEN T NOBLE

C&T RANCHES

CHARLES STEINER

CLEAR LAKES TROUT CO INC

COTTONWOOD CANAL CO

FARM DEVELOPMENT CORP

G PATRICK NORRIS

GIRNDSTONE BUTTE

JEFF BLANKSMA ,

NAMPA & MERIDIAN IRRIGATION

RAINBOW TROUT FARMS

RIM VIEW TROUT CO

SAILOR CREEK WATER COMPANY

WEST END PROJECT
Represented by:

RINGERT CLARK CHARTERED

PO BOX 2773

BOISE, ID 83701

Phone: 208-342-4591

MUTUAL CANAL

Page 1
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(Certificate of mailing continued)

U.S.A.

Represented by:
US DEPARTMENT OF JUSTICE
ENVIRONMENT & NATL' RESOURCES
550 WEST FORT STREET, MSC 033
BOISE, ID 83724

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

ORDER

Page

2 8/24/05

/S/ JULIE MURPHY

Deputy Clerk
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WATER RIGHTS AGREEMENT
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THE SHOSHONE-BANNOCK TRIBES
OF THE FORT HALL INDIAN RESERVATION,
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and CERTAIN IDAHO WATER USERS
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History: 
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THE 1990
FORT HALL INDIAN
WATER RIGHTS AGREEMENT

ARTICLES OF AGREEMENT BY AND BETWEEN THE SHOSHONE-BANNOCK
TRIBES OF THE FORT HALL INDIAN RESERVATION, THE STATE OF IDAHO,
THE UNITED STATES, AND CERTAIN IDAHO WATER USERS.

In settlement of litigation involving claims made by the
United States on behalf of the Shoshone-Bannock Tribes to water
rights in the Upper Snake River Basin and its tributaries, the
parties agree as follows:

ARTICLE 1. TITLE

These Articles of Agreement collectively comprise, and may
be cited as, "The 1990 Fort Hall Indian Water Rights Agreement"
or the "Agreement."

ARTICLE 2. PURPOSE

All parties to this Agreement seek to secure, and pledge
their honor to maintain, peaceful settlements of conflicts over
water among the parties in the Snake River Basin in Idaho.

ARTICLE 3. PREAMBLE ~

3.1 The State of Idaho, pursuant to Idaho Code § 42-1406A
(Supp. 1989) has commenced in the Fifth Judicial District
Court of the State of Idaho in and for the County of Twin
Falls a general adjudication of the rights to the use of
the water from that portion of the Snake River Basin
located within the State of Idaho.

3.2 H. Con. Res. 16, 48th Idaho Leg., 1lst Sess. (1985) directed

the State to engage in good faith, government-to-government
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negotiations with the Shoshone-Bannock Tribes to settle the
nature and extent of the Tribes' water rights reserved
under the Winters Doctrine within the Snake River Basin in
Idaho to avoid litigation.

The Tribes have a long-standing tradition of favoring
negotiation as a means of resolving conflicts. Cong.
Globe, 40th Cong., 34 Sess., p. 803, col. 1 (February 2,
1869).

The policy of the Congress and the federal Executive Branch
is to facilitate negotiations among Indian tribes, states,
private water wusers and federal agencies to avoid
litigation. 55 Fed. Reg. 9223 (March 12, 1990).

Executive Order Nos. 85-9 and 87-~9 provide that it is in
the interest of the State of Idaho to settle through
negotiated agreements, if possible, all claims for water
rights reserved under federal law. These executive orders
further instructed the 1Idaho Water Resource Board to
represent the State and to provide for the effective
involvement of interested Idaho water users and other
members of the public in the negotiationms.

The Fort Hall Business Council requested, by resolution
dated July 17, 1985, that the United States, consistent
with federal trust responsibilities to the Tribes, assist
and participate in the negotiations 1leading to this
Agreement.

The Tribes and the State agreed in a Memorandum of

Understanding dated August 30, 1985, to commence good
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faith, government-to-government negotiations as early as
October 15, 1985. On January 10, 1986, the Tribes, the
State and the United States agreed to extend that
August 30, 1985 Memorandum of Understanding. The parties
subsequently entered into a Technical Studies Agreement
establishing a methodology to review the Tribes' reserved
water rights claims and to identify matters for further
discussion and analysis.

On October 31, 1985, the 1Idaho Water Resource Board
appointed an Ad Hoc Committee to recommend how best to
provide for the effective involvement of interested Idaho
water users and other members of the public in the
negotiations. That committee submitted its recommendation
for review by the Idaho Water Resource Board on December 6,
1985 and for action by negotiators on December 10, 1985.
Based upon the recommendation of the committee, the Board
designated the Committee of Nine as a party to the
negotiations to represent the Idaho water users' interests
and established a notice procedure to notify the general
public of negotiation meetings. On December 10, 1985 the
United States, the Tribes and the State agreed to the
Board's proposal providing for open meetings and public
participation in the negotiations.

On May 19, 1987, the Tribes, the State, and the United
States, joined by a committee of private water users,
executed a Second Memorandum of Understanding, which

provided for the continuation of the negotiations.
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3.10 This Agreement is the culmination of negotiations

undertaken by the parties since 1985.
ARTICLE 4. DEFINITIONS
The following definitions apply for the purposes of this

Agreement:

4.1 "Acre foot" or "AF" means the amount of water necessary to
cover one acre of land to a depth of one foot and is
equivalent to 43,560 cubic feet or 325,851 gallons of
water.

4.2 "Acre feet per year" or "AFY" means the number of acre feet
of water used from January 1 to December 31.

4.3 "Allotted lands"™ means lands within or without the exterior
boundaries of the Fort Hall Indian Reservation, which were
allotted to individual 1Indians in accordance with
applicable Tribal/federal agreement and federal statutes,
and which are presently owned by Indians in restricted fee
or trust status, and which are located in the counties of
Bannock, Bingham, Caribou, and Power. The applicable
Tribal/federal agreement and statutes include:

.1 the Agreement of May 14, 1880, ratified by Act of
February 23, 1889, ch. 203, 25 Stat. 687; and

.2 the Act of March 3, 1911, ch. 210, 36 Stat. 1058,
1063.

4.4 "American Falls Reservoir" means a water storage facility
of the federal Minidoka Project authorized by the Secretary
of the Interior under the Reclamation Act of 1902, 32 Stat.

388-390 (April 23, 1904); examined and reported upon by a
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Board of Army Engineers and approved by the President on
January 5, 1911, in accordance with the Act of June 25,
1910, 36 Stat. 835-836; and initially constructed in 1927
and subsequently replaced under the authority of the Act of
December 28, 1973, Pub. L. 93-206, 87 Stat. 904-905.
"Annual diversion volume" means the maximum volume of water
in AFY that can be diverted or stored by the holder of a
water right.

"Annual volume of consumptive use" means the maximum volume
of water in AFY that can be consumptively used by the
holder of a water right.

"Basis of right" refers to the legal authority pursuant to
which the water right is established or the document by
which the right is evidenced.

"Beneficial wuse" means any use of water for DCMI,
irrigation, hydropower generation, recreation,
stockwatering, fish propagation and instream flow uses as
well as any other uses that provide a benefit to the user
of the water.

"Blackfoot Reservoir" means a water storage facility of the
Federal Blackfoot Project authorized by the Act of March 1,
1907, ch. 2285, 34 Stat. 1015, 1024; the Act of April 30,
1908, ch. 153, 35 Stat. 70, 78; Act of April 14, 1910,
ch. 140, 36 Stat. 269, 274; and the Act of May 24, 1922,
ch. 199, 42 stat. 552, 568.

"Ceded lands" means those lands within the Reservation as

originally established under the Second Treaty of Fort
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Bridger of July 3, 1868, 15 Stat. 673 and companion

executivg orders of June 14, 1867, 1 C. Kappler 835-837

(1904), and July 30, 1869, 1 C. Kappler 838-839 (1904) and

as fixed by the federal survey of 1873 that were ceded by

the Tribes to the United States pursuant to the following

Tribal/federal agreements:

.1 Agreement of May 14, 1880, ratified by the Act of
February 23, 1889, ch. 203, 25 Stat. 687; ‘

.2 Agreement of July 18, 1881, ratified by the Act of
July 3, 1882, ch. 268, 22 stat. 148;

.3 Agreement of May 27, 1887, ratified by the Act of
September 1, 1888, ch. 936, 25 Stat. 452; and

.4 Agreement of February 5, 1898, ratified by the Act of

June 6, 1900, ch. 813, 31 stat. 692.

"Committee of Nine" or "Coﬁmittee of Nine of Water
District 01" means the advisory committee of Water
District o01.

"Consumptive use" means the amount of water that does not
remain in the water system after use or is not returned to
the water system through return flows or seepage, whether
or not treatment for purpose of maintaining water quality
is required before the water may be returned to the water
system, but does not include water lost through evaporation

from storage.

"Cubic feet per second" or "CFS" means a rate of water
discharge equivalent to approximately 448.63 gallons per

minute.
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4.14 "DCMI" means domestic, commercial, municipal and industrial
uses excluding hydroelectric generation. Domestic use
means the diversion of water by one or more individuals,
family units or households for drinking, cooking,
laundering, sanitation and other personal comforts and
necessities, stockwatering, and for the irrigation of a
family lawn, garden or orchard not éxceeding one-half acre
of area per household. Industrial and commercial use means
the use of water for any purpose that benefits an
industrial or commercial enterprise. Industrial and
commercial use of water include, but are not limited to,
agricultural spraying, irrigation of plants in greenhouses,

R industrial cooling, mining, energy production, commercial

Mo

recreation, and losses associated with any industrial or
commercial operation. Municipal use means the delivery and
use of water through an investor-owned, mutually-owned,
tribally-owned or publicly-owned water utility or delivery
system for all uses usual and ordinary to such systems.
Such use includes but is not limited to uses of water for
domestic, irrigation of lawns and gardens, commercial,
industrial, fire protection, irrigation and other uses in
park and recreation facilities, and street washing.

4.15 "Director" means the Director of the Idaho Department of
Water Resources or any successor.

4.16 "Diversion" means the removal of water from its natural

course or location by means of a ditch, canal, flume,
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bypass, pipeline, conduit, well, pump, or other act of man,

or the impoundment of water in a reservoir for rediversion.

"Diversion rate" means the maximum rate in CFS at which

water may be diverted at a point of diversion.

"Fee lands" means lands within the exterior boundaries of

the Reservation held in fee with all federal restrictions

on alienation removed.

"Fort Hall Indian Reservation" or "Reservation" means those

lands within the boundaries of the Reservation, as

originally established under the Second Treaty of Fort

Bridger of July 3, 1868, 15 Stat. 673, and companion

executive orders of June 14, 1867, 1 C. Kappler 835-837

(1904), and July 30, 1869, 1 C. Kappler 838-839 (1904), as

fixed by the federal survey of 1873 that have not been

ceded by the Tribes to the United States pursuant to the
following Tribal/federal agreements:

.1 Agreement of May 14, 1880, ratified by the Act of
February 23, 1889, ch. 203, 25 Stat. 687.

.2 Agreement of July 18, 1881, ratified by the Act of
July 3, 1882, ch. 268, 22 Stat. 148.

.3 Agreement of May 27, 1887, ratified by the Act of
September 1, 1888, ch. 936, 25 Stat. 452, excepting
those 1lots within the Pocatello Townsite which were
not ceded by such agreement.

.4 Agreement of February 5, 1898, ratified by the Act of
June 6, 1900, ch. 813, 31 Stat. 672, excepting

Allotment Nos. T-8, 45, 46, 48, 50, 61, and 71 owned
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by the Tribes or held in restricted fee or trust
status for the Tribes by the United States.
"Fort Hall Indian Irrigation Project" means the federal
project constructed, in part, to provide water for the
irrigation of lands on the Reservation. The following
federal statutes authorized the Fort H;ll Indian Irrigation
Project:
.1 Act of August 15, 1894, ch. 290, 28 Stat. 286, 305.
2 Act of March 1, 1907, ch. 2285, 34 sStat. 1015, 1024.
.3 Act of April 30, 1908, ch. 153, 35 Stat. 70, 78.
.4 Act of April 4, 1910, ch. 140, 36 Stat. 269, 274.
.5 Act of May 24, 1922, ch. 199, 42 Stat. 552, 56.
.6 Act of May 9, 1924, ch. 151, 43 Stat. 117.
.7 Act of June 30, 1948, ch. 767, 62 Stat. 1167.
.8 Act of September 30, 1950, ch. 1114, 64 Stat. 1083,
.9 Act of August 31, 1954, ch. 1159, 68 Stat. 1026.
.10 Act of August 17, 1961, Pub. L. 87-154, 75 Stat. 390.
"Grays Lake" means the storage facility used to store water
for the benefit of the Fort Hall Indian Irrigation Project.
"Idaho Department of Water Resources" or "IDWR" means the
executive agency of the State of Idaho created by Idaho
Code § 42-1701 (1977), or any successor agency.
"Idaho Water Resource Board" or "IWRB" means the Idaho
State Water Resource Agency constituted in accordance with
Idaho Const. art XV, § 7, or any successor agency.
"Impairment .in the quality of water," applicable only in

the context of a change in the water right described in
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Article 7.1.1 pursuant to Article 7.6, means a diminishment
in the quality of water being diverted for a water right to
the extent that it is no longer useful for its intended
purpose.

"Indian" means any person who:

.1 is a member of a tribe recognized as eligible for
special programs and services provided by the United
States because of the person's status as an Indian; or

.2 is recognized as an Indian person under Tribal law; or

.3 holds or is recdgnized by the Secretary as eligible to
hold restricted trust property on the Reservation.

"Indian lands™ means all lands within the exterior

boundaries of the Reservation that are held in trust for

the Tribes or owned by Indians and those lands outside the
exterior boundaries of the Reservation held in trust by the

United States for the Tribes or an enrolled member thereof.

"Injury to a water right," applicable only in the context

of a change of the water right described in Article 7.1.1

pursuant to Article 7.6, means a diminishment in gquantity

or an impairment in the quality of water available to a

senior or a junior water right holder as a consequence of a

change, except that no water right holder is required to

continue to waste water for the benefit of any other water
right holders.

"Instream bflows" means a quantity of water in a stream

reach to maintain or to enhance the integrity of an

ecosystem.
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"Irrigation use" means application of water to the 1land
surface or root zone of the soil for the purpose of
producing crops, lawn or landscaping on that land.

"Michaud Contract" means that Memorandum Agreement of
April 25, 1957 between the Bureau of Reclamation and the
Bureau of Indian Affairs relating to the Water Supply for
the Michaud Division of the Fort Hall Indian Reservation.
"Michaud Division" means that division of the Fort Hall
Indian Irrigation Project authorized by the Act of
August 31, 1954, ch. 1159, 68 Stat. 1026.

"other rights" means other water rights used on all or a
portion of the lands listed as the place of use for the
water right descfibed.

"Palisades Reservoir" means a water storage facility of the
federal Minidoka Project initially authorized under the
provisions of the federal reclamation 1laws by the
presentation to the President and the Congress of the
report of December 9, 1941, H.R. Doc. No. 457, 77th Cong.,
1st Sess., by the Secretary of the Interior, and
reauthorized by section 1 of the Act of September 30, 1950,
ch. 1114, 64 Stat. 1083.

"Parties" means the United States, the State of Idaho, the
Tribes, and the Committee of Nine of Water District o01.
"Period of use" means the time of the year when water may
be used for a particular purpose.

"Person" means an individual, a partnership, a trust, an

estate, a corporation, a municipal corporation, the state
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of Idaho or any political subdivision or instrumentality
thereof, the United States or any political subdivision or
instrumentality thereof, an Indian tribe or political
subdivision or instrumentality thereof, or any other public
or private entity.

"Place of use" means the location where water is used.
"Point of diversion" or "POD" means any location at which
water is diverted from the water system. A numeral to the
right of the legal description indicates the number of
existing points of diversion within a tract.

"Point of injection" means any location at which water that
has been diverted from the water system is placed back into
the water system. A numeral to the right of the legal
description indicates the number of existing points of
injection within a tract.

"Point of rediversion" means the location at which water
that has been diverted from the water system and then
placed back into the water system is again diverted from
the water system. A numeral to the right of the 1legal
description indicates the number of existing points of
rediversion within a tract.

"Priority date" means the priority date assigned to the
water right.

"Purpose of use" means the nature of use of the water
right.

"Rent" means a temporary legal conveyance by the Tribes of

the right to use storage water pursuant to Idaho Code
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§ 42-1761 for a fixed period of time during which ownership
of the federal contract storage right is retained for the
benefit of the Tribes.

"Reservation Watermaster" means the Tribal officer or any
successor designated to administer the Tribal Water Code.
"Right number" means the number assigned to each decreed
water right for purposes of identification. The first two
numerals of the right number indicate the department's
hydrologic basin number assigned by IDWR.

"Secretary" means the Secretary of the United sStates
Department of +the 1Interior or a duly authorized
representative thereof.

"Shoshone-Bannock Water Bank" means the Tribal water bank
established pursuant to Idaho Code § 42-1761 to provide for
rental of stored water outside the Reservation.

"Snake River Basin Adjudication" or "SRBA" means Civil Case
No. 39576 filed in the Fifth Judicial District Court of the

State of Idaho in and for Twin Falls County on June 17,

1987 entitled In Re the General Adjudication of Rights to
the Use of Water from the Snake River Basin Water System,

which was commenced pursuant to Idaho Code § 42—1406A

(Supp. 1989).

"Snake River Watermaster" means the Watermaster of Water
District 01 or any successor.

"Source" means the named or described source of water
within the water system.

"sState" means the State of Idaho.
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"Stockwater" means the use of water solely for livestock or
wildlife consumption including associated losses.
"Transfer" means any change in a point of diversion, place
of use, period of use or purpose of use for a water right.
"Tribal water right(s)" means those water rights confirmed
and recognized in this Agreement in Articles 6 and 7 as
rights held in trust for the Tribes by the United States,
including those rights so held for the benefit of
individual Indians on Indian lands.

"Tribes" or "Tribal" means the Shoshone-Bannock Tribes of
the Fort Hall Indian Reservation in Idaho as the collective
successors-in-interest of Indian signatories to the Second
Treaty of Fort Bridger of July 3, 1868, 15 Stat. 673, and
subsequent Tribal/federal agreements.

"United States" means the United States of America.

"Upper Snake River Basin" means that portion of the Snake
River Basin upstream from the Hells Canyon Dam, the lowest
of the three dams authorized as FERC Project No. 1971.
"Water District 01" means the instrumentality created by
the Director of the IDWR pursuant to Idaho Code § 42-604
(1977) .

"Walton Right" means a water right claim asserted by a non-
Indian based upon the decision in Colville Confederated
Tribes v. Walton, 647 F.2d 42 (9th Cir. 1981).

"Water system" means all rivers, streams, lakes, springs,
groundwater or other water sources within the Snake River

Basin within the State of Idaho.
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"Winters Doctrine" means the federal 1legal principles

announced by the United States Supreme Court in Winters v.

United States, 207 U.S. 564 (1908).
ARTICLE 5. PARTIES AND AUTHORITY

The Governor has authority to execute this Agreement

pursuant to Idaho Const. art. IV, § 5 and Idaho Code

§ 67-802 (Supp. 1989).

The Attorney General, or any duly designated official of

the Office of the Idaho Attorney General, has authority to

execute this Agreement pursuant to his authority to settle

litigation as provided for in Idaho Const. art. IV, § 1,

and Idaho Code § 64-1401 (Supp. 1989).

The Idaho Water Resource Board has authority to execute

this Agreement pursuant to Idaho Code §43i734(3) (Supp.

1989) and Executive Order Nos. 85-9 and 87-9.

The Fort Hall Business Council has authority to execute

this Agreement on behalf of the Tribes pursuant to the

following:

.1 The sovereign powers reserved by and for the Tribes in
the Second Treaty of Fort Bridger of July 3, 1868, 15
Stat. 673 as well as subsequent Tribal/federal
agreements; and

.2 Article VI, Section 1(a) of the Tribes' 1936
Constitution and Bylaws, as amended.

The Secretary has authority to execute this Agreement on

behalf of the United States Department of the Interior and

in his trust capacity for the Tribes pursuant to Article I,
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§ 8, Clause 3 and Article II, § 2, Clause 2 of the
Constitution of the United States, as well as 25 U.S.C.
§§ 2 and 9 (1982) and 43 U.S.C. § 1457 (1982).

The United States Attorney General, or any duly designated
official of the United States Department of Justice, has
authority to execute this Agreement on behalf of the United
States pursuant to the authority to settle 1litigation
contained in 28 U.S.C. §§ 516-517 (1982).

The Committee of Nine executes this Agreement as an
advisory committee of Water District O01.

Each signer for the United States, Tribes, and State, by
executing this Agreement, represents and states that the
signer has taken or will take the necessary administrative
and legal action to procure the actual authority to bind

the signer's principal.

ARTICLE 6., TRIBAL WATER RIGHTS FOR PRESENT AND FUTURE USE

The basis for the rights to use waters arising on, under,
flowing across, adjacent to, or otherwise appurtenant to
the Reservation to satisfy the purposes of the Reservation
as set forth in the Second Treaty of Fort Bridger of
July 3, 1868 and companion executive orders of June 14,
1867 and July 30, 1869, is the Winters Doctrine. The basis
for these rights is reaffirmed in the following acts and
agreements between the Tribes and the United States:

.1 Agreement Vof May 14, 1880, ratified by the Act of

February 23, 1889, ch. 203, 25 stat. 687.
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.2 Agreement of July 18, 1881, ratified by the Act of
July 3, 1882, ch. 268, 22 Stat. 148.
.3 Agreement of May 27, 1887, ratified by the Act of
September 1, 1888, ch. 936, 25 Stat. 452.
.4 Agreement of February 5, 1898, ratified by the Act of
June 6, 1900, ch. 813, 31 stat. 692.
.5 Act of May 9, 1924, ch. 151, 43 Stat. 117.
6.2 The parties hereto find and agree that the Tribal water
rights for the present and future uses in the Upper Snake
River Basin amount to a right to divert up to 581,031 AFY
from the Snake River Basin for present and future
irrigation, DCMI, instream fiow, hydropower and stock water
s, uses as set forth in Article 7 of this Agreement. Nonuse of
“g} all or any part of the Tribal water rights shall not be

construed as a relinquishment, forfeiture or abandonment of

the rights.

ARTICLE 7. LIST OF TRIBAL WATER RIGHTS

The parties agree that water supplied from the following
sources shall constitute the Tribal water rights:
7.1 Surface water use rights:
.1 Right No. A01-10223
1 Source: Snake River/Sand Creek
Jii Annual Diversion Volume: 100,000 AFY
increasing to 115,000 AFY as (1) future
reservation lands are irrigated from this
source, or (2) as corresponding amounts of the

water rights for the ceded lands of the Fort
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Hall Indian Irrigation Project are
relinquished by the United States.
.iii Diversion Rate: 390.00 CFS increasing to

470.00 CFS at the same relative rate as the

volume in ii. above.

Liv Annual Volume of Consumptive Use: 60,986 AFY
.V Priority Date: June 14, 1867
Vi Points of Diversion:

SESWNE Sec 31 Twp 1N Rge 37E BM
(Snake River into Reservation Canal)
NENWNW Sec 7 Twp 2S5 Rge 37E BM
(Sand Creek into Reservation Canal)
-y - Points of Injection:
w} NESWSE Sec 24 Twp 2S Rge 36E BM
(Reservation Canal into Blackfoot River)
Points of Rediversion:
NENENE Sec 13 Twp 3S Rge 35E BM
(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 3S Rge 35E BM
(Blackfoot River into North Canal)
Future points of diversion may be developed in
accordance with Articles 7.6, 7.7 and 7.8.
.vii Purpose and Period of Use:
Irrigation 3/15 - 11/15
viii Place of Use: 14,687 present and 8,672 future
acres for a total of 23,359 acres.

.ix Basis of Right: Winters Doctrine
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X Remarks:

.2 The rate of diversion for this water
right shall be measured at the head of
the Reservation Canal located in SESWNE
Sec 31 Twp 1N Rge 37E B.M.

.b The volume of diversion for this water
right shall be measured at the Drop
located in SENWSE Sec 13 Twp 2S Rge 36E
BM downstream from the point at which
Sand Creek empties into the Reservation
Canal.

.c This right combined with the other rights

- described in Articles 7.1.18, 7.1.19 and

it

- 7.1.20 provide the water supply for up to
53,828 acres from the combined water
sources but none of the limitations of
diversion rate or volume shall be
exceeded for this right in providing the
water supply.

.d The available inflow to the Reservation
Canal upstream from the Drop, including
Sand Creek, shall be counted as part of
this water right up td the demand of the
North and Main Canals. The parties
recognize that the water flow available

from Sand Creek fluctuates to such

extremes that only approximately 85
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percent (85%) of the flows from Sand
Creek needed to meet the demand of the
North and Main Canals would normally be
useable as a part of this water right
with the Equalizing Reservoir
rehabilitated and maintained at 5,000
acre-feet active capacity. The cost of
rehabilitating and maintaining the
Equalizing Reservoir are estimated at
between $5 and $15 million initially and
$150,000 per year based upon 1989 costs.
To avoid these great costs, the parties
agree that the portion of Sand Creek that
was used with the control afforded by the
Equalizing Reservoir under conditions
existing in 1989 shall continue to be
used when the Snake River 1is under
regulation by the Snake River Watermaster
and will be considered part of this water
right. When the Snake River is under
' regulation by the Snake River Watermaster
fifteen percent (15%) of the computed
Sand Creek flows, when returned to the
Snake River through the Blackfoot River
because of lack of control with the
present Equalizing Reservoir, shall be

considered as natural flow credited to
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downstream water users and for which no
exchange of storage will be made under
this Agreement. All of the remaining
Sand Creek water not diverted through the
Main and North Canals because of the
physical 1limitations of the Equalizing
Reservoir, in excess of fifteen percent
(15%) up to 50,000 AFY as determined by
gaging, when the Snake River is under
regulation by the Snake River Watermaster
shall be delivered to the North Side
Canal Company in exchange for an equal
amount of storage water from Palisades or
Jackson Lake Reservoirs. = The actual
storage water from Palisades or Jackson
Lake Reservoirs will be released to meet
the Snake River diversion requirements of
the Tribes that would have been met by
Sand Creek. This water shall be deemed
the first storage water released from the
American Falls Reservoir for the North

Side Canal Company.

.2 Right No. A27-11373

.1

.ii

Source: Ross Fork Creek/Ross Fork Basin

groundwater

Annual Diversion Volume: 5,000 AFY
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Jiv

.vi

vii

.Viii

Jix

Diversion Rate: 29.07 CFS

Annual Volume of Consumptive Use: 3,320 AFY

Priority Date: June 14, 1867

Existing Points of Diversion:

SENWNE Sec 4, SESENE Sec 10, SENWSW Sec 17,

SWSESW Sec 21, NESWNW Sec 34 all in Twp 58 Rge

36E BM

NWNWSE Sec 31 (2 POD), SWSWSE Sec 33 all in

Twp 4S Rge 36E BM

NENENE Sec 36 Twp 4S Rge 35E BM

Future Points of Diversion may be developed as

needed within the Ross Fork Creek basin to

utilize this water right within the Ross Fork

Creek basin.

Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use: 1,503 present and future acres.

Basis of Right: Winters Doctrine

Remarks:

.a The Tribes shall have the option of using
surface water or groundwater diverted
within the Ross Fork Creek basin to
satisfy this right, in whole or in part,
provided that any diversions of surface
water or groundwater by the Tribes in
excess of 5,000 AFY from the Ross Fork

Creek Basin shall be charged against the
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Tribal groundwater right set forth in

Article 7.2.1 of this Agreement.

.3 Right No. A27-11374

.i

<ii

.iii

.div

.vi

vii

.viii

Jix

Source: Lincoln Creek/Lincoln Creek Basin

groundwater

Annual Diversion Volume: 5,700 AFY

Diversion Rate: 33.00 CFS

Annual Volume of Consumptive Use: 3,768 AFY

Priority Date: June 14, 1867

Existing Points of Diversion:

NENESE Sec 25 Twp 3S Rge 36E BM

NENWSE Sec 31 Twp 3S Rge 36E BM

Future points of diversion may be developed as

needed within the Lincoln Creek Basin to

utilize this water right within the Lincoln

Creek drainage basin.

Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use: 1,701 present and future acres.

Basis of Right: Winters Doctrine

Remarks:

.a The Tribes shall have the option of using
surface water or groundwater diverted
within the Lincoln Creek basin to satisfy
this right, .in whole or in part, provided

that any diversions of surface water or

THE 1990 FORT HALL INDIAN WATER RIGHTS AGREEMENT -~ Page 23 of 74



ﬂ.,A ',
St

groundwater by the Tribes in excess of
5,700 AFY from the Lincoln Creek basin
shall be charged against the Tribal
groundwater right set forth in Article

7.2.1 of this Agreement.

Right No. 29-00466

.1 Source: Bannock Creek

.ii Annual Diversion Volume: 3,095 AFY

Liii Diversion Rate: 16.25 CFS

Jiv Annual Volume of Consumptive Use: 1,842 AFY
.V Priority Date: June 14, 1867

.vi Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM
SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in
Twp 85 Rge 33E BM
NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 9S Rge 33E BM
Srii Purpose and Period of Use:
Irrigation 3/15 - 11/15
.viii Place of Use: 774 present and future acres.
Cix Basis of Right: The basis of the right is the
Winters Doctrine with the relative share and
priorities of the water allocations determined
by the Bannock Creek Decree [United States v.
Daniels (D. Idaho April 9, 1907)].

X Remarks:
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.5 Right No. 29-00467

.1 Source: Bannock Creek, West Fork Bannock
Creek

Lii Annual Diversion Volume: 629 AFY

Liii Diversion Rate: 3.30 CFS

Jiv Annual Volume of Consumptive Use: 374 AFY

.V Priority Date: April 1, 1889

.vi Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM
SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in
Twp 8S Rge 33E BM
w NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
~§ in Twp 9S Rge 33E BM
vii Purpose and Period of Use:
Irrigation 3/15 - 11/15
.viii Place of Use: 157 present and future acres.
.ix Basis of Right: The basis of the right is the
Winters Doctrine with the relative share and

priorities of the water allocations determined

by the Bannock Creek Decree [United States v.
Daniels (D. Idaho April 9, 1907)].

X Remarks:

.6 Right No. 29-00468
.1 Source: Rattlesnake Creek

.ii Annual Diversion Volume: 571 AFY
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Liii Diversion Rate: 3.00 CFS

Jiv Annual Volume of Consumptive Use: 340 AFY
.V Priority Date: April 1, 1892
.vi Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM
SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in
Twp 8S Rge 33E BM
NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 9S Rge 33E BM

.Vii Purpose and Period of Use:
Irrigation 3/15 - 11/15

viii Place of Use: 143 present and future acres.

Jix Basis of Right: The basis of the right is the
Winters Doctrine with the relative share and
priorities of the water allocations determined
by the Bannock Creek Decree [United States wv.
Daniels (D. Idaho April 9, 1907)].

X Remarks:

.7 Right No. 29-00469

.1 Source: West Fork Bannock Creek

.ii Annual Diversion Volume: 190 AFY

Liii Diversion Rate: 1.00 CFS

Jdv Annual Volume of Consumptive Use: 113 AFY
.V Priority Date: May 1, 1894

.vi Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM
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.viii

Lix

.X

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in
Twp 85 Rge 33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 9S Rge 33E BM

Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use: 48 present and future acres.
Basis of Right: The basis of the right is the
Winters Doctrine with the relative share and
priorities of the water allocations determined
by the Bannock Creek Decree [United States v.
Daniels (D. Idaho April 9, 1907)].

Remarks:

Right No. 29-00470

.i
'ii
.iii

Liv

.vi

Source: West Fork Bannock Creek

Annual Diversion Volume: 248 AFY

Diversion Rate: 1.30 CFS

Annual Volume of Consumptive Use: 147 AFY
Priority Date: April 1, 1894

Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in
Twp 8S Rge 33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all

in Twp 95 Rge 33E BM
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viii

Lix

Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use: 62 present and future acres.
Basis of Right: The basis of the right is the
Winters Doctrine with the relative share and
priorities of the water allocations determined
by the Bannock Creek Decree [United States v.
Daniels (D. Idaho April 9, 1907)].

Remarks:

-9 Right No. 29-00471

.1
—— Jii
— Liii

Liv

.V

.vi

vii

viii

Lix

Source: Bannock Creek

Annual Diversion Volume: 248 AFY

Diversion Rate: 1.30 CFS

Annual Volume of Consumptive Use: 147 AFY
Priority Date: April 1, 1894

Existing Points of Diversion:

NENWSE Sec 32 Twp 7S5 Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in
Twp 85 Rge 33E BM

NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 9S Rge 33E BM

Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use: 62 present and future acres.

Basis of Right: The basis of the right is the

Winters Doctrine with the relative share and
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priorities of the water allocations determined
by the Bannock Creek Decree [United States v.
Danijels (D. Idaho April 9, 1907)].

X Remarks:

.10 Right No. 29-00472

.1 Source: West Fork Bannock Creek

.ii Annual Diversion Volume: 190 AFY

.iii Diversion Rate: 1.00 CFS

Jiv Annual Volume of Consumptive Use: 113 AFY
.V Priority Date: April 1, 1898

.vi Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM

SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in
Twp 8S Rge 33E BM
NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 9S Rge 33E BM

.vii Purpose and Period of Use:
Irrigation 3/15 - 11/15

.viii  Place of Use: 48 present and future acres.

.ix Basis of Right: The basis of the right is the
Winters Doctrine with the relative share and
priorities of the water allocations determined
by the Bannock Creek Decree [United States v.
Daniels (D. Idaho April 9, 1907)].

X Remarks:
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.11 Right No. 29-00473

.1 Source: West Fork Bannock Creek

.ii Annual Diversion Volume: 190 AFY

Liii Diversion Rate: 1.00 CFS

dv Annual Volume of Consumptive Use: 113 AFY
.V Priority Date: April 1, 1898

Vi Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM
SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in

Twp 8S Rge 33E BM
NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all

in Twp 9S Rge 33E BM

e .vii Purpose and Period of Use:

i’

e Irrigation 3/15 - 11/15

.viii Place of Use: 48 present and future acres.

Lix Basis of Right: The basis of the right is the
Winters Doctrine with the relative share and
priorities of the water allocations determined

by the Bannock Creek Decree [United States v.

Daniels (D. Idaho April 9, 1907)].

X Remarks:

.12 Right No. 29-00474

.1 Source: West Fork Bannock Creek

Lii Annual Diversion Volume: 190 AFY

Liii Diversion Rate: 1.00 CFS

Jiv Annual Volume of Consumptive Use: 113 AFY
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.V Priority Date: April 1, 1901
.vi Existing Points of Diversion:
NENWSE Sec 32 Twp 7S Rge 33E BM
SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in
Twp 8S Rge 33E BM
NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 9S Rge 33E BM
vii Purpose and Period of Use:
Irrigation 3715 - 11/15
.viii  Place of Uée: 48 present and future acres.
Cix Basis of Right: The basis of the right is the

Winters Doctrine with the relative share and

e, priorities of the water allocations determined
.w&} by the Bannock Creek Decree [United States v.

Daniels (D. Idaho April 9, 1907)].

X Remarks:

.13 Right No. A29-12049

1 Source: Bannock Creek

Lii Annual Diversion Volume: 18,833 AFY

<iii Diversion Rate: 98.87 CFS

Jiv Annual Volume of Consumptive Use: 11,205 AFY
.V Priority Date: June 14, 1867

Vi Existing Points of Diversion:

NENWSE Sec 32 Twp 7S Rge 33E BM
SWSWSE Sec 21, NESWNW Sec 25 (2 POD) all in

Twp 8S Rge 33E BM
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NWSENE Sec 9, SWNESW Sec 22, SENESW Sec 27 all
in Twp 95 Rge 33E BM
NESWSE Sec 6 Twp 7S Rge 33E BM
(3 - 20 HP pumps for Michaud Project)
Future Points of Diversion may be developed
within the Bannock Creek basin to utilize this
water right within the Bannock Creek drainage
basin.

.vii Purpose and Period of Use:
Irrigation 3/15 - 11/15

~viii Place of Use: 4,708 present and future acres.

Lix Basis of Right: Winters Doctrine
g X Remarks:
mw} ' .a The Tribes and the United States agree to

exercise this right in a manner that will
ensure that persons with water rights
decreed 1in the Bannock Creek Decree

[United States v. Daniels (D. Idaho

April 9, 1907)] and that are confirmed in
the SRBA continue to receive their full

legal entitlement.

.14 Right No. A29-12050

.1 Source: Portneuf River/Jeff Cabin Creek

Cii Annual Diversion Volume: 970 AFY

Jiiid Diversion Rate: 9.70‘CFS

Civ Annual Volume of Consumptive Use: 727.50 AFY
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.V Priority Date: June 14, 1867

Vi Points of Diversion:
Future Points of Diversion may be developed
within the Portneuf River basin upstream from
the point the river enters the Portneuf
Reservoir in Sec 11 Twp 6S Rge 38E BM for use
within the Portneuf River basin.

.vii Purpose and Period of Use:
Irrigation 4/1 - 11/1

viii Place of Use: 485 present and future acres.

LJix Basis of Right: Winters Doctrine
-X - Remarks:
.}

—— .15 Right No. 29-00231
i Source: Toponce Creek
Lii Annual Diversion Volume: 259.3 AFY
Jiid Diversion Rate: 1.59 CFS
v Annual Volume of Consumptive Use: 154.3 AFY
.V Priority Date: February 16, 1869
.vi Points of Diversion: Toponce Creek
vii Purpose and Period of Use:

Irrigation 1/1 - 12/31

viii Place of Use: Allotment 61 (NESW, SENW, Sec
35 Twp 6S Rge 38E) for 79.53 acres.

.ix Basis of Right: The Winters Doctrine per the
Memorandum Decision in DUnited States wv.

Hibner, 27 F.2d 909 (D. Idaho, E.D. 1928) and
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the decree of the United States District
Court, Eastern Division, dated April 8, 1929.

X Remarks:

.16 Right No. 29-00238

.1 Source: Toponce Creek

.ii Annual Diversion Volume: 282.5 AFY

Liii Diversion Rate: 1.733 CFS

Jdv Annual Volume of Consumptive Use: 168.14 AFY
.V Priority Date: February 16, 1869

.vi Points of Diversion: Toponce Creek

vii Purpose and Period of Use:

Irrigation 1/1 - 12/31

viii Place of Use: Allotment 71 (SENW, SWNE,
Sec 36 Twp 6S Rge 38E) for 86.67 acres.

Cix Basis of Right: The Winters Doctrine per the

Memorandum Decision in United States v.

Hibner, 27 F.2d 909 (D. Idaho, E.D. 1928) and

the decree of the United sStates District
Court, Eastern Division, dated April 8, 1929.

X Remarks:

.17 Right No. A29-12051

.1 Source: Mink Creek

Lii Annual Diversion Volume: 104.3 AFY

Liii Diversion Rate: 0.75 CFS

Ldv Annual Volume of Consumptive Use: 62.1 AFY
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.viii

Lix

Priority Date: February 26, 1869

Points of Diversion: SWNW Sec 21 Twp 7S Rge
35E BM

Purpose and Period of Use:

Irrigation 3715 - 11/15

Place of Use: Allotment T-8 (SWNW Sec 21 Twp
75 Rge 35E BM for 31.75 acres)

Basis of Right: The Winters Doctrine per
decree of District Court of the Fifth Judicial
District Court of the State of Idaho, in and
for the County of Bannock dated June 5, 1926,

in Smith v. City of Pocatello, Case No. 6669.

Remarks:

.18 Right No. A27-11375

.1

<ii

Liii

Jiv

.vi

Source: Blackfoot River

Annual Diversion Volume: 150,000 AFY
Diversion Rate: 1380 CFS

Annual Volume of Consumptive Use: 79,546 AFY
Priority Date: June 14, 1867

Points of Diversion:

SENWNW Sec 7 Twp 2S Rge 38E BM

(Blackfoot River into Little Indian Canal)
NENENE Sec 13 Twp 3S Rge 35E BM

(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 3S Rge 35E BM

(Blackfoot River into North Canal)
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SWSESW Sec. 3 Twp 75 Rge 32E BM

SENWSE Sec. 3 Twp 7S Rge 32E BM

NWNWSW Sec. 2 Twp 7S Rge 32E BM

NESENW Sec. 2 Twp 75 Rge 32E BM

NWNENE Sec. 1 Twp 7S Rge 32E BM

SWNWNW Sec. 6 Twp 7S Rge 33E BM

NESESW Sec. 6 Twp 7S Rge 33E BM

NESESW Sec. 6 Twp 7S Rge 33E BM

SWSWSW Sec. 30 Twp 6S Rge 33E BM

Future Points of Diversion may be developed to
divert water from (1) anywhere on the

Blackfoot River or (2) ground water within the

mv% Reservation as described in Remarks below.
.w,g vii Purpose and Period of Use:
Irrigation 3/15 - 11/15
viii Place of Use: 30,469 present and future
acres.
Jix Basis of Right: Winters Doctrine
<X Remarks:

.a If the natural flow of the Blackfoot
River is not sufficient to satisfy this
right and other rights to divert
Blackfoot River natural flow pursuant to
state law, the Tribes may satisfy this
Winters right by using the other rights
described in Articles 7.1.19 and 7.1.20,

- provided that the combined use in
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satisfaction of this Winters right shall
not exceed 150,000 AFY.

If the diversions under this right
exceeds 150,000 AFY, the amount in excess
of 150,000 AFY shall be charged against
the Tribal water right in Article 7.1.1.
This right combined with other rights
described in Articles 7.1.1, 7.1.19, and
7.1.20 can be used to irrigate up to
53,828 present and future acres from the
combined water sources.

The Tribes and United States agree to
exercise this water right in a manner
that ensures persons diverting natural
flow from the Blackfoot River prior to
January 1, 1990, whose rights are decreed
in the SRBA will continue to receive that
full legal entitlement under state law.
The parties will specifically enumerate
all rights protected by this provision
once the SRBA decree for this basin
becomes final. These state created water
rights are estimated to divert not more
than 45,000 AFY of water from the
Blackfoot River. In the event this
estimate of the amount of existing

diversions under state created water
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rights is exceeded as a result of the
decree in the SRBA, the parties shall
negotiate an equitable adjustment to the
Tribal water rights to account for this
change.

The Tribes and the United States agree to
exercise this right in a manner that will
not impair the project entitlements of
the Fort Hall Indian Irrigation Project
water users.

If the water supplied under this right
and the other rights described in

Articles 7.1.19 and 7.1.20 does not

"provide 150,000 AFY under the terms of

this Agreement, the Tribes may divert
groundwater within the Reservation under
this right, exclusive of the water rights
described in Article 7.2, such that the
combined water supply from the other
rights described in Articles 7.1.19 and
7.1.20 and surface and groundwater under

this right yields 150,000 AFY.

Right No. A27-02007

i
Jii

Liii

Source: Blackfoot River
Annual Diversion Volume: 348,000 AFY

Diversion Rate: Not limited
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Jiv

.vi

vii

viii

Lix

Annual Volume of Consumptive Use:
Included in the other rights described in
Articles 7.1.1 and 7.1.18.
Priority Date: September 3, 1907
Points of Diversion:
NWNE Sec 12 Twp 55 Rge 40E BM (Blackfoot River
into Blackfoot Reservoir)
Points of Rediversion:
SENWNW Sec 7 Twp 2S Rge 38E BM
(Blackfoot River into Little Indian Canal)
NENENE Sec 13 Twp 35 Rge 35E BM
(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 3S Rge 35E BM
(Blackfoot River into North Canal)
Purposes and Periods of Use:
Irrigation from Storage 3/15 - 11/15
348,000 AFY
Storage for Irrigation i/1 - 12/31
348,000 AFY
Place of Use: 30,469 present and future
acres.
Basis of Right: License acquired pursuant to
Fort Hall Indian Irrigation Project Act.

Remarks:
.a The rediversion from storage under this
right and the other right described in

Article 7.1.20 may be used to satisfy the
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Blackfoot River natural flow to meet but
not exceed the 150,000 AFY Winters
entitlement under the water right
described in Article 7.1.18. The Tribes
may use water from storage under this
right in excess of the amount needed to
satisfy the Winters entitlement under
Article 7.1.18; provided that uses in
excess of that amount necessary to
satisfy the 150,000 AFY Winters
entitlement described in Article 7.1.18
shall be charged against the Tribal water
right described in Article 7.1.1.

This right combined with other rights
described in Articles 7.1.1, 7.1.18, and
7.1.20 can be used to irrigate up to
53,828 present and future acres from the
combined water sources.

The Tribes and the United States agree to
exercise this right in a manner that will
not impair the project entitlements of
the Fort Hall Indian Irrigation Project

water users.

.20 Right No. A25-02160
Source: Grays Lake

Annual Diversion Volume: 100,000 AFY
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Liii Diversion Rate: Not limited
Jiv Annual Volume of Consumptive Use: Included in
the other rights described in Articles 7.1.1
and 7.1.18.
Y Priority Date: August 23, 1919
.vi Points of Diversion:
SWSWSW Sec 1 Twp 5S Rge 42E BM
(Grays Lake/Clarks Cut Canal)
Points of Rediversion:
NWNE Sec 12 Twp 5SS Rge 40E BM (Blackfoot
Reservoir)
SENWNW Sec 7 Twp 2S Rge 38E BM
e (Blackfoot River into Little Indian Canal)
'§ NENENE Sec 13 Twp 3S Rge 35E BM
(Blackfoot River into Fort Hall Main Canal)
NWNENW Sec 14 Twp 3S Rge 35E BM
(Blackfoot River into North Canal)
.vii Purposes and Periods of Use:
Irrigation from Storage 3/15 - 11/15
100,000 AFY
Storage for Irrigation 1/1 - 12/31

100,000 AFY

viii Place of Use: 30,469 present and future
acres.
Jix Basis of Right: Permit numbers 14247 and

R-161 acquired pursuant to the Fort Hall

Indian Irrigation Project Act
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X Remarks:

.2 The rediversion from storage under this
right and the other right described in
Article 7.1.19 may be used to satisfy the
Blackfoot River natural flow to meet but
not exceed the 150,000 AFY Winters
entitlement under the water right
described in Article 7.1.18. The Tribes
may use water from storage under this
right in excess of the amount needed to
satisfy the Winters entitlement under
Article 7.1.18; provided that uses in
excess of that amount necessary to
satisfy the 150,000 AFY Winters
entitlement described in Article 7.1.18
shall be charged against the Tribal water
right described in Article 7.1.1.

.b This right combined with other rights
described in Articles 7.1.1, 7.1.18, and
7.1.19 may be used to irrigate up to
53,828 present and future acres from the
combined water sources.

.C The Tribes and the United States agree to
exercise this right in a manner that will
not impair the project entitlements of
the Fort Hall Indian Irrigation Project

water users.
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7.2 Groundwater use rights:

.l

Right No. A27-11376

Ji
.ii
Liii

.iv

vii

Source: Groundwater within the Reservation
Annual Diversion Volume: 125,000 AFY
Diversion Rate: 813.40 CFS

Annual Volume of Consumptive Use: 93,615 AFY
Priority Date: June 14, 1867

Existing Points of Diversion:

SWSESW Sec. 3 Twp 7S Rge 32E BM

SENWSE Sec. 3 Twp 7S Rge 32E BM

NWNWSW Sec. 2 Twp 7S Rge 32E BM

NESENW Sec. 2 Twp 7S Rge 32E BM

NWNENE Sec. 1 Twp 7S Rge 32E BM

SWNWNW Sec. 6 Twp 7S Rge 33E BM

NESESW Sec. 6 Twp 75 Rge 33E BM

NESESW Sec. 6 Twp 7S Rge 33E BM

SWSWSW Sec. 30 Twp 6S Rge 33E BM

Additional existing points of diversion will
be identified by February 1, 1991.

Future points of diversion may be developed to
utilize this water right on any Indian lands.
Purposes and Periods of Use:

Irrigation 3/15 - 11/15 115,000 AFY

DCMI 1/1 - 12/31 10,000 AFY
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Lviii Place of Use: 42,592 present and future
acres. Present and future DCMI uses on any
Indian lands.
.ix Basis of Right: Winters Doctrine
X Remarks:
.a If the Tribes' combined surface water and
groundwater diversions from the Ross Fork
Creek basin exceed 5,000 AFY, or the
Tribes' combined surface water and
groundwater diversions from the Lincoln
Creek basin exceed 5,700 AFY, such
excesses shall be charged against this

s Tribal groundwater right.

L

—_— .b The nine wells used to supplement the
surface water portion of the Michaud
Division divert water included in this
Tribal water right.

.C Lot Nos. 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, and 17 of Block No. 191;
Lot No. 1 of Block 192; Lot Nos. 1, 2, 3,
4, 5, 6, 7, and 8 of Block No. 196; Lot
Nos. 19 and 20 of Block No. 341; Lot
No. 5 of Block No. 593; and Lot No. 7 of
Block No. 599 within the City ©of
Pocatello remain Indian 1lands and may

utilize water under this water right.
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.d Allotment Nos. 45, 46, 48, 50, 60 and 71
within the Portneuf River basin may

utilize water under this right.

Right No. A29-12052

Y

.i
.ii
Liii
.iv
.V

.vi

.vii

.viii

Lix

Source: Bannock Creek basin groundwater

Annual Diversion Volume: 23,500 AFY

Diversion Rate: 154.93 CFS

Annual Volume of Consumptive Use: 17,843 AFY

Priority Date: June 14, 1867

Points of Diversion:

Future points of diversion may be developed as

needed within the Bannock Creek basin to

utilize this water right within the Bannock

Creek drainage basin.

Purpose and Period of Use:

Irrigation 3/15 - 11/15

Place of Use: 8,704 future acres.

Basis of Right: Winters Doctrine

Remarks:

.2 The Tribes have the right to the annual
yvield of the Bannock Creek basin up to a
combined surface and groundwater
diversion of 48,500 AFY.

.b If the Tribes' combined surface and
groundwater diversion from this basin

exceeds 48,500 AFY, such excess shall be
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charged against the Tribal groundwater
right in Article 7.2.1.

.c The Tribes and United States agree to
exercise this water right in a manner
that ensures persons diverting ground
water from the Bannock Creek drainage
basin prior to January 1, 1990, whose
rights are decreed 1in the SRBA will
continue to receive their full legal
entitlement under state law. The parties
will specifically enumerate the rights
protected by this provision once the SRBA
decree for this basin becomes final.
These state created water rights are
estimated to divert not more than 2,400
AFY of water from the ground water of the
Bannock Creek drainage basin. In the
event this estimate of the amount of
existing diversions under state water
rights 1is changed as a result of the
decree in the SRBA, the parties shall
negotiate an equitable adjustment to the
Tribal Water Rights to account for this

change.

7.3 Federal contract storage water rights held in trust by the

United States for the benefit of the Tribes:
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.1 The United States holds in trust federal contract
storage rights for water that accrues to two and eight
thousand and fifty nine ten thousandths percent
(2.8059%) of the storage space in American Falls
Reservoir and six and nine thousand nine hundred and
seventeen ten thousandths per cent (6.9917%) of the
storage space in Palisades Reservoir for the benefit
of the Tribes and 187.7 acres of other lands served by
the Michaud Division of the Fort Hall Indian
Irrigation Project. These federal contract storage
rights are presently equivalent to the following

storage space in American Falls and Palisades

o, Reservoirs:
‘ﬁ} American Falls Reservoir 46,931 AF
Palisades Reservoir 83,900 AF

.2 The federal contract storage rights described in
Article 7.3.1 may be used to irrigate up to 33,938
present and future acres of Indian 1lands with an
annual volume of consumptive use not to exceed 79,542
AFY. Indian lands in excess of 33,938 acres may be
irrigated with the water that accrues to the federal
contract storage rights described in Article 7.3.1 if
no other water rights are injured thereby.

.3 The Tribes and the Secretary agree to continue to
exchange storage water from the federal contract
storage rights described in Article 7.3.1 for water

diverted from the Portneuf River as provided for in
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Article 8 of the Michaud Contract. The Tribes may
identify the reservoir storage space to be used to
provide storage water for this exchange. In the event
no specific storage is identified, water from the
Palisades storage space shall be the first water to be
used for this exchange.
The Tribes shall have the right to create a Shoshone-
Bannock Water Bank pursuant to Idaho Code §§ 42-1761
through 42-1765 1in order to rent as prescribed in
Article 7 for any beneficial wuse outside the
Reservation all or any part of the water accruing to
the federal contract storage rights set forth in
Article 7.3.1 that is not used on Indian lands as
provided in Article 7.3.2 or exchanged pursuant to
Article 7.3.3; provided that
.i storage water from Palisades Reservoir is
rented and delivered for use within the Snake
River Basin anywhere above Milner Dam, and
.ii storage water from the American Falls
Reservoir is rented and delivered for use in
the Snake River Basin anywhere within Idaho.
The rental of the federal contract storage water
rights in Article 7.3.1 through the Shoshone-Bannock
Water Bank shall not be subject to any limitation
based on the following:
1 any provision of the Michaud Contract except

as set forth in Article 7.3.3;
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.ii any reduction of the quantity of water
available under any other existing water
rights since any such reductions are mitigated
by the express federal commitments in Article
12.3;

Ciii any conflict with the public welfare or local
public interest of the citizens of Idaho or
the conservation of its water since any such
conflicts are mitigated by the express federal
commitments in Article 12.3; or

Civ any refill penalty for renting water from
American Falls Reservoir below Milner Dam

- because of the mitigation provided by the
express federal commitments in Article 12.3.
.6 The parties agree that the purposes of the Shoshone-

Bannock Water Bank are to:

.1 put to beneficial use the Tribal water rights
set forth in Article 7.3.1;

Jii provide a source of adequate water supplies to
benefit new and supplemental water uses;

Liii provide a source of Tribal funding for
improving water user facilities and
efficiencies;

Jdv provide a mechanism for the Tribes to realize
the value of their federal contract storage
rights resulting from settlement of this

litigation; and

THE 1990 FORT HALL INDIAN WATER RIGHTS AGREEMENT - Page 49 of 74



.V provide for the continuation of good-faith
cooperation among the parties to this
Agreement.
The State agrees not to take any action that will
interfere with the nature, scope, spirit and purposes
of the Shoshone-Bannock Water Bank.
.7 The Shoshone-Bannock Water Bank provided for in
Article 7.3.4 shall be operated by a Tribal Rental
Pool Committee, which shall consist of the
Superintendent of the Minidoka Project, the Snake
River Watermaster, the Reservation Watermaster and
three individuals designated by the Fort Hall Business
e Council unless the Tribes, the State and the United
;} States mutually agree otherwise in writing.

.8 The Tribal Rental Pool Committee shall determine and
establish priorities for rental of water from the
Shoshone-Bannock Water Bank; provided that the Fort
Hall Indian Irrigation Project water users shall have
a right of first refusal to rent any storage water
available for rent pursuant to Article 7.3.4.

.9 The Tribes may elect to assign for rental all or any
portion of the water accruing to the federal contract
storage rights in Article 7.3.1 that is not rented
through the Shoshone-Bannock Water Bank or otherwise
used or exchanged pursuant to Article 7 to any water
bank created pursuant to state law in the Snake River

basin above Milner Dam on the same terms and
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conditions as any other water user may assign water to
such a water bank.

.10 The parties agree that proceeds from renting all or
any part of the federal contract storage rights
pursuant to Article 7 shall not be subject to any form
of taxation or alienation by the State or the United
States, as provided for by legislation required by
this Agreement, absent the written consent of the
Tribes.

.11 The Tribes' exercise of the right to rent the storage
water accruing to the federal contract storage rights
described in Article 7.3.1 shall in no event be

oy construed or interpreted as
}} .1 any forfeiture, abandonment, relingquishment,
or other 1loss of all or any part of their
federal contract storage rights, or
Jii subject to any constraints on the amount of
rental income or other compensation received
by the Tribes.
.12 Neither the State nor the United States shall be
liable for any financial losses suffered by the Tribes
B or any other person as a result of any rental of water
from the Shoshone-Bannock Water Bank pursuant to
Article 7.3.4.
7.4 Instream flows on and adjacent to the Reservation:
.1 In addition to the rental of water for instream flows

pursuant to Article 7.3, the Tribes shall be entitled
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J

to use storage water accrued to the federal contract
storage space 1listed 1in Article 7.3.1 not |used,
exchanged, or rented pursuant to Article 7.3 for
instream flows for river reaches on or adjacent to the
Reservation.

The Tribes shall have the right to use the natural
flows of all waters arising wholly within and
traversing only Reservation lands for instream flows.
The Tribes shall have the right to use up to 15,000
AFY from the storage water rights described in
Articles 7.1.19 and 7.1.20 for instream flows in
reaches of the Blackfoot River. Prior to releasing
water for instream flows in reaches of the Blackfoot
River, the Tribes agree to give notice as provided in

Article 8.5.

7.5 The Tribes may transfer or lease within the Reservation all

or any portion of the tribal water rights set forth in this

Article 7, if the transfer:

‘1

.2

is to any beneficial use,

does not exceed the maximum diversion rate not
withstanding the period of use,

does not exceed the annual volume of diversion,

does not exceed the annual volume of consumptive use,
is to any place of use within the Reservation, except
as to the water rights described in Articles 7.1.2,
7.1.3 and 7.1.14, where the place of wuse is

specifically restricted by this Agreement, and
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.6 does not change the source, except as permitted by
Articles 7.1.2, 7.1.3, and 7.1.18.

The Tribes may change the points of diversion and periods

of use of the water right described in Article 7.1.1

provided the change:

.1 is to any beneficial use,

.2 does not exceed the maximum diversion rate not<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>