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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA

Case No. 39576

Subcase No, 92-00021

MOTION FOR ORDER OF

INTERIM ADMINISTRATION OF WATER RIGHTS
IN'BASINS 31, 32, AND 33 AND NOTICE OF

HEARING

The State of Idaho moves this Court for an order of interim administration of water

rghts' in Snake River Basin Adjudication for Basing 31, 32 and 33, pursuant to Idaho Code

§ 42- 1417 in accordance with the Director’s Reports for Snake River Basin Adjudication Basins

31, 32 and 33 ﬁled with the Court and partial decrees’ that have superseded the Director’s

Reports. The grounds for this motion are as follows:

1. Idaho Cdde § 42-1417 provides that the district court may, by order, permit the

distributién of water puisuént to chapter 6, title 42, Idaho Code, through water districts in

! Thls motion does not seek authonzatmn for interim ad_mnnstratlon of domestlc and sto ck water

rights as defined under Idaho Code §§ 42-111 and 42- 1401A(11).
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accordance with the Director’s Report and the partial decrees Ifc}r watef rights acquired
under state law or established under federal law. Idaho Code § 42-1417 provides that the
district court may enter the order after notice and Eearing, if the district court determines
that interim administration of v—va;:er | ghts is reasonably neces:sary to protect senior water
rig_hts. |

Tnterim administration of water rights in Basins 31,"1 32 and 33 is reasonably necessary

because an efficient means of administering wdter rights from ground water sources and

some surface water sources in these basins does not exist. The establishment of water .

districts for these basins will provide the watermasters with the ability to- administer
Wéter rights in accordance with the prior appropriation doctrine as established by ida.ho
law. |

In accordance with Tdaho Code § 42-1417(2)(b), notice of this motion is being provided
to all affected claimants in Basins 31, 32 and 33 by mailed notice. |

THEREFORE, the State respectfully moves this Court for an order authorizing interim

administration of water rights in Basins 31, 32 and 33 in accordance with the Director’s Reports

-for these Basins and the partial decrses that have .supersecied the Director’s Reports. The

Affi idavit Of Timothy J. Luke In Support Of Motion For Order Of Interim Administration and a

bnef n support of this motion are submztted herewith. Oral argumcnt on this motzon is

requested.

DATED this 15 day of April 2005.

LAWRENCE G. WASDEN
ATTORNEY GF

Suiali g S CTIVRT, STRG gie DEPUTY 54 TORNEYGENERAL
- CHIEF, NAT RESOURY SDIVISION
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NOTICE OF HEARING
: Notlce is heraby given that the motlen for interim admmlstratlcn for Basins 31 32 and 33
- will be heard on the 21 day of July 2005 at 1:30 p.m. at the SRBA District Court, 253 3“‘"
Avenue North in Twin Falls, Idaho.

DATED this 15" day of April 2005.

LAWRENCE G. WASDEN
ATTORNEY GENERAL

ﬂm@%@m

CLIVEIS
DEPUTY AT ORNEY GENE
CHIEF, NATURAL RESOURQES DIVISION
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LAWRENCE G. WASDEN
Attorney General '

CLIVE J. STRONG

Chief, Natural Resources Division
Deputy Attorney General

Office of the Attorney General
P.0. Box 44449 '

Boise, Idaho 83711-4445
Telephone: (208) 334-4124
Email: clive.strong@ag.idaho.gov
Fax: (208) 334-2690

ISB #2207

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY, OF TWIN FALLS

InRe SRBA ) Subease No. 92-00021
| ) BRIEFIN SUPRORT OF MOTION FOR
Case No. 39576 )  ORDER OF INTERIM ADMINISTRATION
) FORWATER RIGHTS IN BASINS 31, 32, AND 33
} : '
DESCRIPTIVE SUMMARY

This document is the State of Idaho’s brief in support of its Motion for Order of Interim

Administration, which secks authorization for administration of water rights pursuant to chapter

6, title 42, Idaho Code, in Basins 31, 32, and 33 in accordance with the most current Director’s

Report,! or in accordance with partial decrees that have superseded the Director’s Reports.

1 The Director’s Report for Basin 31 was filed with-the SRBA district court on May 10, 2001,
The Director’s Report for Basin 32 was filed on October 18, 1999. The Director's Report for

Basin 33 was filed on February 1, 2000.
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BRIEF

1. INTERIM ADMINISTRATION OF WATER RIGHTS IS REAS ONABLY
NECESSARY TO PROTECT SENIOR WATER RIGHTS.

A, Introduction

Administration of water rights is the distbution of water to water users in accordance

with the prior appropriation doctrine as set forth in Jdaho law. The primary statutory mecharnism

for distribution of water in accordance with the prior appropriation doctrine in Idaho is through
creation of a water district and the office of watermaster within that district under the supervision
of the Director ‘(hereinaﬁer *Director”) of the Idaﬁo Deparﬁnent of Water Resources (hereinafter
“DWR”). Tdaho Code § 42-602 et seq. | -

"The Director has the authority to ereate a water dis;{:rict upon eniry of a coust decree that
determines the water rights within the geographic boundaries of the proposed water district,
Idaho Code § 42-604, or upon entry of an order from the district court that authorizes .tl}e use of a
Ditector’s Report for purposes of interim administration. Idaho Code § 42-1417. Under Idaho
Code § 42-1417, the SRBA district court may order interim administration in accordance with
the Dxrector s Report upon a determination that administration is reasonably necessary to protect
senior water rights. As demonstrated below, the purpose for seeking interim administration is to
provide a legal mechanism for the Director to administer both surface and ground water rights
pursuant to chapter 6, title 42, Idaho Code,

The State of Idaho previously filed motions for interim administration for all or portions,

of Basins 29, 34, 35‘, 36, 37, 41, and 432 The SRBA district court granted inferim administration

o 18ze State’s:Motion(s) For Order Of Interim’ Adimmstrahon, daLed Navember 19, 2001, August

30, 2002; andIuIyll 2003. e
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within these Basins” The State intends to file motions for inteﬁm administration for. the
* remaining Basins in which Director’s Reports will be filed in the SRBA.

B. Interim Admmlstraﬂon is reasonably necessary for efficient administration
of water rights,

H

Interim administration of water rights in Basins 31, 32 and 33 is reasonably necessary.
because an efficient means of administering water rights ﬁém ground water sources and some
surface water sources in these basins does not exist. The establishment of water districts for

_these basins will provide the watermasters with the ability to administer water rights In
“accordance with the prior appropriation doctrine as established By Idaho law. In order to fully
:and'adequately deliver water rights, the Director needs to have all ground water rights and
‘surface water rights organized into water districts pursuant to chapter 6 of title 42, Idaho Code.
The purpose of this motion is to combine gronnd water rights and surface wat'er' rights in Basins
31, 32 and 33 into a water district or districts so that they may be administered conjunctively.4

C.  Facilitating the implementation of con;unctwe administration is a major
purpose of the SRBA,

Resolving the legal relationship between ground and surface waters was one of the main
| reasons for ;:oxrnnencemen‘c of the SRBA. In the 1994 Interim Le gislative Comumittes Report on
the Snake River Basin Adjudication the Committee stated the follow.ing goals for the SRBA:
AII water rigﬁts Wlthln the Snake River Basin sﬁould be defined in accordance ‘
with Chapter 14, Title 42 so that all users can predict the risks of curtailment in

times of shortage. It is vital to all water users that they have as high a degree of
certainty as possible with respect to their water rights.. Uncertainty discourages

3 See SRBA Court’s Order(s) Granting State Of Idaho’s Motion For Order Of Inferim .

Administration dated November 19, 2002; January 8, 2002; and October 29. 2003, See dlso

Permanent Order For Interim Admzmstratzon In Reporting Araa 1 (Basm 34) dated Decembar 20,
Ly, L, i -‘Q{Qgsb P ST el bew o AT N LT oAbt i

* The State of Idaho S motmn for mtenm admlmstratlon does: not seeic admmlstratzon of domestlc

and stockwater rights as defined under TIdaho Code §§ 42-111 and 42-1401A(11)JONES. 611




development, undermines the ability of agencies fo protect siream systems and
fosters further litigation. | '

1894 Interim Legislatwe Committee on the Snake Rwer Basin Adjua’zcafzon at 32. The
Comrmttee went on to state, “In fact, the Snake Rlver Basin Adjudmatmn was ﬁled in 1987
pursuant to LC. § 42-1406A, in large part to resolve the legal relationship between the rights of
ground water ﬁmnpers on the Snake River Plain and the rights of Idého Powér at its Swan Falls
Dam.” 1994 Interim Legislative Commitfee at 36.
Tt was initially expected that upon completion of the SRBA, water districts would be
. created pursuant to chapter 6, title 42, Idaho Code, to, among other fimctions, protect senior
water rights from injury caused by junior water rights diverting from hydraulically connected
sourc;as within the Snake River Basin in Idaho. The legislature recognized that there might be a
‘need for eaﬁier interim administration of water rights during the pendency of the general
adjudication and, therefore, authorized the SRBA district court to “permit” the Director to
distribute “water pursuant to chapter 6, titls 42, Idaho Code” in accordance with applicable
partial decree(s) and/or with Director’s Report(s) upon a finding that such administration is
reasonably necessary to protect senior water rights. Idaho Code § 42-1417.

D. Creation Of Wéfér Districts Is Reasomably Necessary to Protect Senior
Water Rights. '

As Tim Luke, Section Manager for the Water Distribution Sécﬁon for IDWR, states in
his affidavit, the existing water districts in Basins 31, 32 and 33 include only part of the righ‘ié
from surface sources and few or none of the rights from g'ro'und water sources. Affidavit of
TimothyJ. Luke at 3. While IDWR has created water measuremem' ciistncts m these areas, the
measurement dlstncts authonty is limited to measurement and raportmg of dwersmns and does

not mclude authonty for the admnnstratzon of Water nghts or the enforcement of water right .
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conditions, [a’ at 3. The.formétion of water districts will allow water fo be distributed in
accordance with the g}rior appropriation doctrine 2s established by Ida.ho law.

The creation of water distriz_‘;ts is an important step in the administration of water rights.

Water districts provide mechanisms for administration, regulation, and enforcement of water
rights. Id They also provide a means for incorporating regular measurement and reportmg of
diversions, including ground water diversions. /4, In addztion water d1smcts provide for local
and timely response to genaral calls for water distribution and provide a system whereby a local
‘Watermaster can provide timely assistance and expertise to water users and responci to their
complaints, 4. Furthermore, water districts provide for improved rnanagement of water rights

‘ records specifically maintaining current ownership information. Ia’ Creation of water districts
prowdes an equitable finding mechanism for these services. Id. The water users wﬂl fund the
costs of the watermasters as provided for by Idaho Code §§ 42-605A and 42-612.

Because all of the water rights in these basins are partially decreed in the SRBA or
recommended in Director's Reports, it is appropriate that water districts be established to
administer the water rights within Basins 31, 32, and 33. Estabﬁs};ment of water districts also
will enable the Director and participating water right holders to take; further steps tc:;ward long-
term administration of the resource. |

The watermaster duties in the new water distﬁéts will be to (1) curtail illegal diversions
(.e., any tiiversién without a water right or in excess of the clements or conditions of a water
right); (2) measure and report the dwersmns under water rights; and (3) curtail out- of- -priority

diversions detemnned by the Director to be causing injury to senior Water
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IL THE DIRECTOR’S REPORTS AND PARTIAL DECREES PROVIDE AN
‘ ADEQUATE LIST OF WATER RIGHTS FOR PURPOSES OF INTERIM -

ADMINISTRATION.

Chapter 6 recognizes that distribution of water requires an accurate listing of water rights..
Idaho Céda § 42-604, providing for the creation of water disiricts, ;lppﬁes only to “streams or
water supplies” whose priorities of appropriation havé been adjudicated by courts having
jm‘isdiétioh thereof. The Idaho Supreme Court has recognized the importance of an accurzie list
containing the description of the water rights to Ee administered. In Nettleton v. Higginson, 98
Idaho 87, 558 P.2d 1048 (1977), the Idaho Supreme Court stated: “Only by having a specific list
reciting the names of water users, with their dates of priority, amounts, and points of diversion
can a system be admirﬁsteréd.” Jd. at 91, 558 P.2d at 1052, quoting DeRousse v. Higginson, 95
Idaho 173, 505 P.2d 321 (1973).

Before the court can issue the order of interim administraﬁon, it must find that the
individual partial decrees that supersede the Director’s Report for individual recommendations
and the latest filing of Director’s Reports where partial decrees have not been issued are an
adequate listing of the owners of and the elements of the water rights for the purposes of interim
administration 'of ‘a water source. Idaho Code § 42—~1417 contersztpiates that the Director’s
Reports cénstitute an adequate listing, since all the claims have };een investigated by state
officials and reported to the court. The statute assures procedural due ﬁro,ce‘ss bSI requiring notice
to- the claimants .and -by allowing the court to modify the Director’s Report for purposes of
interim administration. The statute also contemplates that the partial decrees provide an
adequate Iisﬁng- of water rights for purposes of interim administration because these rights ilave
not only been investigated by state officials, but have also withstood ﬂ}e sc_m’iiny of court review.

Thus, the }jirect_or’s Reports and the partial decrees mest the need for administration pending the
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completion of the adjudication. Upon entry of an order for interim administration, the creation
of water districts and the distribution of water thereunder will occur in accordznce with the

normal administrative mechanism created by chapter 6, title 42, Idaho Code.

II. NOTICE IS BEING PROVIDED TO EACH CLAIMANT THAT WILL BE
SUBJECT TO THE INTERIM ADMINISTRATION ORDER.

Idaho Code § 42-1417 reciuires that notice be given to “each claimant of water from the
water system or portion thereof that could reasonably be determined to be adversely affected by
entry of the order ....” The State of Idého is mailing notice of this motion to all claimants who
may be subject to interim adminiéﬁ‘atien if this motion is grant&:d. Therefore, the notice

‘provisions of Idaho Code § 42-1417 are satisfied.
| CONCLUSION
Interim admimistration, as requested in the State’s motion, is reasopably necessary to
prevent injury to senior water rights in Basins 31, 32 and 33 as required by Idaho Code § 42- .
1417, The birector’s Reports for these Basing and the partial decrees that sﬁpersede the
Director's recommenda:tions‘are based on examination of the claims and the water system as
required by Idaho Code § 42-1411. As such, thé Isirector"s Repoﬁs and the partial decrees
constitute an adequate listing of water rights for purposes of administration of water rights
pending entry of a final decree of the water rights, Therefore, the State requests that fhe Cburf
enter an order permitting the admﬁstration of water rights pursuant to chapter 6, title 42, Idaho
Code, in Basins 31, 32 and 33 in accordance with the deﬁﬁiticn of water ﬁgh’cs listed in the

Director’s Reports and, where superseded, in accordance with the partial decrees.
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. . |
‘DATED this | dé of April 2005,

LAWRENCE WASDEN
Attorney General

0, 0%

CLIVEJ. STRORK
Deputy Attoridy General
Chief, Natural Resources Division
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ALAN G, LANCE
Attorney General

CLIVE J. STRONG

Deputy Attorney General

Chief, Natural Resources Division
Office of the Attorney General
P.0O. Box 44449

Boise, Idaho 83711-4449
Telephone: (208)334-4124

Fax: (208)334-2690

ISB #2207

IN THE DISTRICT COURT QF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

'Ir;,Re SRBA Subecase No. 92-00021
" AFFIDAVIT OF TIMOTHY J, LUKE .
IN SUPPORT OF MOTION FOR ORDER
OF INTERIM ADMINISTRATION -

Case No, 39576

e e St S e S’

STATE OF‘IDAHO )
. ) ss.

County of Ada ) .
Timothy I Luke, Being first dulj;'-swom upon oath deposes and states as foﬁbws :

1. My name is Timothy J. Luke. Iamthe Secﬁoﬁ Ma'nagef for the. Water Distribution
Section for the Idaho Department of Water Resources JDWR). My work address 15’
Idaho Department of Water Resources, 322 East Front Street Boxse Idaho 83720- 0098

_ 1 re51de in Boise, Idzho. . |
2. .' My education background mcludes a Bachelor of Arts degree in Geo graphy from West

_ Vlrglma UanGl‘Slty in 1982 and a Master of Science degree in Geography and Natural

" Resource Management from the Universzty of Idaho in 1992, My educatmn/trammg

AFFIDAVIT OF TIMOTHY 7. LUKE IN SUPPORT OF MOTION FOR ORD@WM@RIMS 17




siné:e college has included, but is not limited to, participation in seminars and courses
related to wataf management such as Ground Water and Surface Water Relatmns,'mps,
Hydrauhcs Water Management Workshop, Field Hydrogeology, Imgatlon System
Desngn and several waier law workshops,

3. I worked from September 1988 to August 1991 for IDWR as a Senior Water Rights -
Agent. My duties included, but were not limited to the review, analysis, recommendation
and processing of water right transfers, and the review and processing of applications to |
reallocate water held in trust under the Swan Falls agreemer;t.

4, From Septeml?er 1991 to February 1992, [ worked for IDWR asa Hydrologist-in-
Training, in the Water Permits Section. My duties included, but were not limited to water
district assistance, field inventory and measurement of diversions, and v&'fater. right.
analysis. | .

5 - | I worked from March 1992 tolFebruary 1997 for IDWR as a Hydrologist in the Water
Permits and Water Distribution Sections. My duties incluﬁed, but weré not liinited to,
assisting in the implementation of the water measurement program, ﬁeld inventory and.
méasurement of diversions, water district assistance, Wﬁerﬁght a'nalysisl, rfeductio,n and
analysis of Hydrologic data and preparation of reports, and igvastigation of water
distribution cémpla.ints and water right disputes.

6. . Frbm March 1997 tgi the present, I have served as the Section Manager for the Water
]jistribufion Section. My primary responsibilities are the i.mplernentaﬁon and
managémant of the water measurement .pro gram, 1i3r0vide asgistanc’e to wéter’ districts,
periodic'frainiﬁg of watermasters, and assistance of resolution j’of water distributipn/watér
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7. 1 have personal knowledge of the water supply conditions and water rights in Basins 31, -

- 32 and 33 through my work with IDWR’s Water Distribution Section.

8. ‘The general reasens for the creation or enlargement of a water district are:

provide a mechanism for administration, regulation and enforcement of watér |

rights;

* Provide a means for regular measurement and reporting of diversions, including

ground water diversions.

Provide a more local and immediate response to general calls for water delivery;

" Provide for improved management of water rights and keeping water rights

current with respect to ownership and water use;

Provide a system whereby local watermasters or deputy watermasiers can provide
for local and timely response to general calls for water distribution; and

Water district administration and regulation can be accomplished by assessing
water users divectly through the districts, '

- 9. The specific reasons for creation or enlargement of water districts in Basins 31, 32 and
33 ate: ‘ :

Bxisting water districts in these basins are limited to surface water sources and do
not include pround water sources. Additionally, some surface water sources in
these basins may notbe included in any water district.

All of the water rights claimed in Basins 31, 32 and 33 have been rep'ort'édlor _
partially decreed in the SRBA as required under LC. § 42-1417.

Some afeas of the basins are in either water measu;'erneﬁt districts or existing
water districts, or no district at all. Certain rights dnd sources (primarily ground .
watet) within water districts have not been subject to administration or regulation

by the water district, and measutement districts are limited fo measurement and

reporting only, not regulation or enforcement of rights.

The establishment of water districts will provide waterﬁlasters with the ability to
administer water rights in accordance with the prior appropriation doctrine as
established by Idaho law. ‘-

The establishment of water districts, will provide watermasters the means to
protect senior water rights. L enin | 10808

-

o SR TIMOTEY,J. LUKE IN SUBPORT OF, MOTION FOR Q,Ip;lﬁ@?éimgm? 19



. alsaln

FURTHER YOUR AFFIANT SAVETH NAUGHT.

//%%/ﬂa

TIMOTHY J. L¥KE

SUBSCRIBED AND SWORN to before me this /5 day of 425,‘4, 20085.
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A REr AT R TIMOTHY I, LUKE IN:SURPORTOF: M@TI@N FOR: eRﬁ%Tﬁ%%m

//M%M

Notary Public for Idaho
Residing at: Boise, Idaho

My commission expires: _/ Qpr{aﬁ
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