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COMES NOW, the City of Eagle and submits its reply brief pursuant to the IDWR Order

dated March 25, 2008.
Introduction

The petitions for reconsideration before the Director address two matters. One matter is
the City of Eagle’s concern that its applications have not received a fair and comprehensive
review. The second matter concerns Protestant Moyle’s assertions regarding injury due to
decreased artesian pressure. The City has addressed its concerns with the review of the
applications and redesignation of its water rights in its opening brief. Protestant Moyle did not
address the subject in his opening brief. Instead, Moyle’s brief focuses solely on alleged injury to

his water rights. Therefore, this reply brief is limited to the points made by Protestant Moyle.
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D )

Argument
1. Protestant Moyle’s Argument That Artesian Pressure is an Element of a Water
Right is Contrary to the Express and Unambiguous Declarations of the
Legislature.

Protestant Moyle’s allegations of injury are solely related to potential changes in artesian
pressure. Thus, this is not a case about reasonable or historic pumping levels. Rather, it is
about artesian pressure in a cold water aquifer. The City believes that Protestant Moyle’s
acknowledgment of the importance of the legislature’s intent is determinative.

In Protestant Moyle’s brief at pages 4-5, Protestant Moyle acknowledges that “Unless the
result is palpably absurd, a court must assume that the legislature meant what is clearly stated
in the statute. In re Permit No. 36-7000, 121 Idaho 819, 822, 828 (1992).” As set forth in the
City of Eagle’s opening brief, the legislature has addressed exactly the point that Protestant
Moyle now argues to the contrary. In 1987 the legislature considered and made a decision on
the issue of whether artesian pressure in cold water systems is a protected element of a water
right. The legislature rejected the idea as reflected in the 1987 amendments to the Idaho
Groundwater Act. 1.C. § 42-226 et seq. See City of Eagle Brief at pages 11-16. It cannot be
legitimately argued that the legislature did not mean what it said in the legislative committee
meetings and the resulting legislation addressing cold water artesian pressure — cold water
artesian pressure is not an clement of a water right and, thus changes in pressure are not an
injury to a water right. Tt is hard to conceive of more direct and conclusive proof than the
legislative history of the 1987 amendments. The express will of the legislature on this point
should be honored, and the matter should be considered resolved.

Protestant Moyle has not even alleged that he would not get the full amount of his water

right. Rather, Protestant Moyle’s argument is that he is entitled to rely solely upon artesian
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pressure as a component of his water right. Further, he asserts that his alleged entitlement to
artesian pressure as a part of his water right cannot be diminished — regardless of whether he
gets the full amount of water. Indeed, Protestant Moyle’s interpretation of the “shall not
affect” provision of I.C. § 42-226 would presumably protect artesian pressure in existence at
the time of development of his water right. Under the extreme interpretation advanced by
Protestant Moyle, any groundwater right junior to his in the entire aquifer is subject to
curtailment if it affects pressure - regardless of whether he gets the full amount of his water
right.

Moyle also seeks to imply that injury to his mink constitutes injury to his water right.
However, his assertions contradict the record and reflect his failure to offer any evidence to
support his allegations. At page 7 of Protestant Moyle’s brief, he alleges that his mink died
because of a “loss of artesian pressure.” This assertion is incorrect and misstates the Final
Order. The Final Order says “mink died from lack of water.” It says nothing about the cause
being a loss of water due to a decrease in artesian pressure. Final Order p. 24. In fact, whether
the lack of water to mink was caused by loss of pressure, clogged water lines, negligent care of
the mink or whatever else could have occurred within his overall system was not established.
Likewise, death of mink cannot be connected to an injury to Moyle’s water right unless
pressure is itself part of the right, which it clearly is not. Moyle has a water right for a certain
amount of water for a certain use. If that amount of water is available through his diversion
system, his water right has not been injured. Importantly, Moyle fails to acknowledge that his
diversion system consists of a hole in the ground — a well with no pump. Hence he has no
historical or reasonable pumping level to even address. That is why his argument is about

pressure, not pumping levels.

REPLY BRIEF OF CITY OF EAGLE - 3



II. The Final Order’s Application of Parker v. Wallentine is Correct.

Although the Final Order’s description of the application of Parker v. Wallentine to

Protestant Moyle’s domestic water right is a bit confusing, the Final Order does reflect the
correct approach as to how to détermine if Parker does apply. The City of Eagle agrees, as
reflected in earlier submittals, that Parker is potentially applicable. Protestant Moyle has
domestic rights that come within the types of water rights implicated in the Supreme Court
ruling in Parker. What was never established at hearing was whether Parker remedies apply to
Moyle’s situation. In the hearing and in post hearing submittals the City of Eagle indicated
that the co.rrect approach to determining whether any Parker injury would result from exercise
of the City’s rights was to obtain information as to potential impacts. Protestant Moyle, on the
other hand, would have a change in artesian pressure constitute the sole basis for presuming
Parker injury and requiring a Parker remedy. Because Moyle’s assertions of injury are directed
solely at cold water artesian pressure, this case simply does not fall squarely within the holding
of Parker.

This case and Parker pose different facts and allegations of injury. Just because Moyle
may have a Parker water right does not mean that he is entitled to Parker remedies. The Final
Order properly defers that determination to a time when Moyle can present evidence that
brings his allegations within the scope of remedies described in Parker. Because Moyle’s
alleged injury is a potential decrease in pressure, as opposed to the inability to obtain his water
right through his existing diversion system (a well with no pumping mechanism), any

conclusion that he is entitled to Parker remedies would be premature. That is why the Final
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Order’s procedure to have Moyle monitor his system and present the evidence to the IDWR is

correc’c.1

Conclusion
The City of Eagle’s applications and the record supporting them were not properly and
comprehensively considered. This lead to an erroneous redesignation of the water rights from
the applied for Municipal rights. This error should be corrected by returning to the original
Preliminary Order holding approving the applications for 8.91 cfs of Municipal rights.
Protestant Moyle’s assertions of injury based on potential decreases in artesian pressure are not
compensable because artesian pressurc is not an element of a water right. Further, any

application of Parker v. Wallentine is premature and must be made based on evidence showing

that the domestic water right cannot be diverted from the existing system because of the

exercise of the City’s water rights.

Respectfully submitted this /pd—ay of May 2008.

MOORE SMITH BUXTON & TURCKE,
CHARTERED

/
RUCE M. SMITH

Attomey for the City of Eagle

' Moyle asserts that it is inequitable to have to monitor his water levels because he was not notified of the City’s pump

test. This is incorrect in that Moyle was notified of the pump test. He just ingnored the notice. See attached letter
from JDWR dated December 26, 2005.
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I hereby certify that on this

»

CERTIFICATE OF SERVICE

d}iy of May 2008, a true and correct copy of the
foregoing document was served upon the following by the method indicated below:

DEAN & JAN COMBE CHARLES HONSINGER
6440 W BEACON LIGHT DANIEL V. STEENSON
EAGLE ID 83616 RINGERT CLARK CHTD
455 S. THIRD STREET
PO BOX 455
: BOISE, ID 83701-2773
CORRIN & TERRY HUTTON DANA & VIKI PURDY
10820 NEW HOPE ROAD 5926 FLOATING FEATHER

STAR ID 83669

EAGLEID 83616

LEEROY & BILLIE MELLIES SAM & KARI ROSTI

6860 W STATE STREET 1460 N. POLLARD LLANE
EAGLE ID 83616 STAR 1D 83669

JERRY & MARY TAYLOR IDWR - WESTERN REGION
3410 HARTLEY ATTN JOHN WESTRA
EAGLE ID 83616 2735 AIRPORT WAY

BOISE ID 83705-5082

~

\J via U.S. MAIL

via HAND DELIVERY
via OVERNIGHT MAIL
via FACSIMILE

I S

/ T BRUCEM. SMITH
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State of iuaho )

DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

DIRK KEMPTHORNE
AN 5- 2006
December 26, 2005 MSB &T, cTD.

Distribution to parties involved with pending water right application No.’s 63-32089 &
63-32090 (protested), in the name of the City of Eagle

RE: Test well drilling and pump test plan.

Dear interested party:

In response to issues discussed at a pre-hearing conference held October 18, 2005,
the Idaho Department of Water Resources (Department) has reviewed the comments
submitted relative to the proposed pump testing and construction of test wells by the City
of Eagle. At the Department’s request, Holladay Engineering Company has submitted a
revised pump test plan in consideration of these comments.

Department hydrologists have reviewed the revised plan and find this plan

acceptable. The Department has issued drilling permits for construction of two wells. One
well is to be used as the pumping well for the test and the second to be used as an

~ additional monitoring well completed in the same aquifer as the pumping well. The
Department intends to closely monitor construction of these wells to assure proper
completion and has required submittal of a final well completion plan after drilling and
logging of the pilot holes. Additionally, the City of Eagle has agreed that periodic and
final reports of the data collected during drilling and pump testing will be submitted to
the Department.

Any questions concerning this matter should be directed to Rob Whitney of this

office.

Respectfully,

JOHN WESTRA
Manager, Western Region



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this /77 o day of December , 2005 a true and correct copy
of the foregoing document was served on the following by placing a copy of the same in the
United States mail, postage prepaid and properly addressed to the following:

DANA & VIKI PURDY
5926 FLOATING FEATHER
EAGLE ID 83616

MICHAEL HEATH
NANCY HEATH
401 NPALMER LN
EAGLE ID 83616

JERRY & MARY TAYLOR
3410 HARTLEY
EAGLE ID 83616

EUGENE MULLER
320 NPALMER LN
EAGLE ID 83616

BILL FLACK
4035 HARTLEY RD -
EAGLE ID 83616

TONY & BRENDA O’NEIL
1910 N MOUNTAIN VISTA LN
STAR ID 83669

DEAN & JAN COMBE
6440 W BEACON LIGHT
EAGLE ID 83616

JULIE FISCHER

WHITE PETERSON

5700 E FRANKLIN RD STE 200
NAMPA 1D 83687

MIKE DEXON
RT 12650 WING RD
STARID 83669

AL SHOUSHTARIAN
1119 N EAGLE RD
EAGLEID 83616

JOSEPH & LYNN MOYLE
C/O MICHAEL MOYLE
480 N PLUMMER RD
STAR ID 83669

TIM CHENEY
PO BOX 190027
BOISE ID 83719

CORRIN HUTTON
TERRY HUTTON
10820 NEW HOPE RD
STAR ID 83669

UNITED WATER ID INC
C/O SCOTT RHEAD

PO BOX 190420

BOISE ID 83719-0420

CHARLES MEISSNER JR
3101 NPALMER
EAGLEID 83616

RONALD SCHREINER
2153 N POLLARD LN
STAR ID 83669

LEEROY & BILLIE MELLIES
6860 W STATE ST
EAGLE ID 83616

NORMA MARES
23966 BLESSINGER RD
STAR ID 83669-5016

SCOTT & NANCY REESER
499 N LINDER RD
EAGLE ID 83616

/%D,&W_,

MICHAEL MCCOLLUM
1290 BUTTERFIELD
SAN ANSELMO CA 94960

BOB & ELSIE HANSON
4151 HARTLEY RD
EAGLEID 83616

SAM & KARI ROSTI
1460 NPOLLARD LN
STAR ID 83669

CHARILES HOWARTH

C/O GUNNER & MATT HOWARTH
833 NPALMER

EAGLEID 83616

CITY OF STAR

C/O ROD LINJA

131 SW 5™ AVE STE A
MERIDIAN ID 83642

RALPH & BARBARA WILDER
7320 W STATE ST
EAGLE ID 83616

BRUCE SMITH

MOORE SMITH BUXTON TURKE
225 N 9™ STE 420

BOISE ID 83702

JERRY KISER
STOPPELLO & KISER
620 W HAYS

BOISE ID 83702

IDWR — WESTERN REGION
2735 AIRPORT WAY
BOISEID 83705-5082

Sue Kreger, Adminisffative Assistant



