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) )
BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION

)
FOR PERMIT NO. 63-32061 IN THE ) DEFAULT ORDER
NAME OF SUNCOR IDAHO, LLC. )

)

This matter having come before the Idaho Department of Water Resources

("Department"), the Department makes the following Findings of Fact, Conclusions of Law and
Order:

FINDINGS OF FACT
1. On May 24, 2006, the Department served a Notice of Proposed Default Order
upon Willowbrook Development (“Willowbrook™) and Hillsdale Estates Homeowners

(*Hillsdale™) for failure to appear at a Prehearing Conference held on September 8, 2005, in
Boise, Idaho in the above captioned matter.

2. The protestants did not respond to the Notice of Proposed Default Order.
CONCLUSIONS OF LAW

1. IDAPA Rule 37.01.01702 (Rule of Procedure 702) authorizes the Department to
issue a Default Order for failure to timely respond to the Notice of Proposed Default Order.

2. The Department should issue a Default Order.
ORDER

IT IS THEREFORE, HEREBY ORDERED that Willowbrook Development and
Hillsdale Estates Homeowners are in default, and that-the protests of Willowbrook Development
and Hillsdale Estates Homeowners are SET ASIDE and will not be further considered in the
above captioned matter by the Department.

Dated this 6th  dayof June , 2006.

L. Glen Saxton, P.E.
Hearing Officer

Default Order, Page 1 ."F:



) )

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this (0% day of June, 2006, a true and correct copy of
the document(s) described below were served by placing a copy of the same in the United
States mail, postage prepaid and properly addressed to the following:

Document(s) Served: DEFAULT ORDER

SUNCOR IDAHO LLC LYLE MULLINS
C/O ALBERT P BARKER 1574 N ELLINGTON WAY
BARKER ROSHOLT & SIMPSON EAGLE ID 83616
PO BOX 2139
BOISE ID 83701-2139 IDWR — WESTERN REGION
2735 AIRPORT WAY
ROD DAVIDSON BOISE ID 83705-5082
2220 LAAN LN
NYSSA OR 97913-5526 DEFAULTED PARTIES:
WILLOWBROOK DEVELOPMENT
GARTH BALDWIN 210 MURRAY ST
6050 HWY 55 BOISE ID 83714
HORSESHOE BEND ID 83629
HILLSDALE ESTATES
PHILLIP FRY ATTN ROY B JOHNSON
4122 HOMER RD 210 MURRAY ST
EAGLEID 83616 BOISE ID 83714

Deborah J. Gibson &
Administrative Assistant

Idaho Department of Water Resources

Default Order, Page 2



BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO

IN THE MATTER OF APPLICATION ) ORDER
FOR PERMIT NO. 63-32061 IN THE ) APPOINTING HEARING
NAME OF SUNCOR IDAHO, LLC. ) OFFICER

)

This matter having come before the Director of the Idaho Department of Water
Resources (“Department™), as a result of protests filed against the referenced application, the
Department makes the following Order:

ORDER
IT IS THEREFORE, HEREBY ORDERED that L. Glen Saxton, is appointed effectively
April 25, 2006 to serve as hearing officer, and is authorized to hear this matter on behalf of the

Department pursuant to IDAPA Rules 37.01.01.410-413 and the provisions of chapter 52, title
67, Idaho Code.

Dated this 27" day of April, 2006.

KARL J. PREHER

Director
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ;2§ %h day of April, 2006, a true and correct copy of
the above and foregoing document was served on the following by placing a copy of the same in
the United States mail, postage prepaid and properly addressed to the following

Document(s) Served: Order Appointing Hearing Officer

SUNCOR IDAHO LLC

C/O ALBERT P BARKER
BARKER ROSHOLT & SIMPSON
PO BOX 2139

BOISE ID 83701-2139

Fax: (208)344-6034

ROD DAVIDSON
PO BOX 2026
EAGLEID 83616

GARTH BALDWIN
6050 HYW 55
HORSESHOE BEND ID 83629

PHILLIP FRY
4122 HOMER RD
EAGLE ID 83616

WILLOWBROOK DEVELOPMENT
210 MURRAY ST
BOISE ID 83714

HILLSDALE ESTATES
ROY B JOHNSON

210 MURRAY ST
BOISE ID 83714

LYLE MULLINS
1574 N ELLINGTON WAY
EAGLE ID 83616

(v)’fJ .S. Mail, Postage Prepaid
( ) Facsimile
{ ) E-mail

(V)/ U.S. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

('%/ U.S. Mail, Postage Prepaid
{ ) Facsimile
{ ) E-mail

(\/ U.S. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

(v U.S. Mail, Postage Prepaid
( ) Facsimile
{ } E-mail

(-/f U.S. Mail, Postage Prepaid
{ ) Facsimile
( ) E-mail

((/)/ 1J.8. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

Dtbstah b Bl

=
Deborah J. Gibsofl
Administrative Assistant
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) )

BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )

FOR PERMIT NO. 63-32061 IN THE ) ORDER REMOVING

NAME OF SUNCOR IDAHO, LLC. ) HEARING OFFICER
)

On February 27, 2006, Allen Merritt, Regional Manager for the southern regional office
of the Idaho Department of Water Resources (“Department”) was appointed as the hearing
officer for the above contested case.

Because of deadlines for completion of reports for the Snake River Adjudication
(“SRBA™) District Court, Department employees in the southern regional office of the
Department have recently been reassigned from other water right processes to SRBA claims
review. Allen Merritt is supervising all work activities in Department’s southern regional office
and is also reviewing SRBA claims. Because of this additional workload, Mr. Merritt is no
longer available to oversee and conduct a hearing for the above matter.

ORDER

IT IS THEREFORE, HEREBY ORDERED that hearing officer Allen Merritt is removed
as the hearing officer in the above titled matter.

IT IS FURTHER ORDERED that another hearing officer will be appointed in the near
future.

) +
Dated this / 7 day of March, 2006.

KARL ¥ DREHER
Director

Order Removing Hearing Officer - Page 1



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 20":'hday of March, 2006, a true and correct copy of
the above and foregoing documents described below were served on the following by placing a
copy of the same in the United States mail, postage prepaid and properly addressed to the
following:

Document(s) Served: Order Removing Hearing Officer

SUNCOR IDAHO LLC

C/O ALBERT P BARKER
BARKER ROSHOLT & SIMPSON
PO BOX 2139

BOISEID 83701-2139

Fax: (208)344-6034

(/{ U.S. Mail, Postage Prepaid
( ) Facsimile
{ ) E-mail

ROD DAVIDSON (J{ U.8. Mail, Postage Prepaid
PO BOX 2026 ( ) Facsimile

EAGLE ID 83616 ( ) E-mail

LYLE MULLINS @/J/ U.S. Mail, Postage Prepaid
1574 N ELLINGTON WAY { ) Facsimile

EAGLE ID 83616 ( ) E-mail

GARTH BALDWIN (/f U.S. Mail, Postage Prepaid
6050 HYW 55 ( ) Facsimile

HORSESHOE BEND ID 83629 { ) E-mail

PHILLIP FRY (\/)/ U.S. Mail, Postage Prepaid
4122 HOMER RD { ) Facsimile

EAGLE ID 83616 ( ) E-mail

WILLOWBROOK DEVELOPMENT

(v)/ U.S. Mail, Postage Prepaid

210 MURRAY ST { )} Facsimile

BOISE ID 83714 ( YE-mail

HILLSDALE ESTATES ([0/ U.S. Mail, Postage Prepaid
ROY B JOHNSON ( ) Facsimile

210 MURRAY ST ( ) E-mail

BOISE ID 33714

Dubotat O B

Deborah Gibson

Administrative Asmstant
Water Allocation Bureau

Order Removing Hearing Officer - Page 2



) D

BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO

IN THE MATTER OF APPLICATION ) ORDER DISQUALIFYING
FOR PERMIT NO. 63-32061 IN THE ) HEARING OFFICER AND
NAME OF SUNCOR IDAHO, LLC. ) APPOINTING HEARING

) OFFICER

On February 8, 2006, the Director of the Idaho Department of Water Resources
(“Director” or “Department”) issued an order appointing Steve Lester as a hearing officer in the
above protested matter.

On February 21, 2006, the Director received a Notice of Disqualification Without Cause
of Hearing Officer from Garth Baldwin, a protestant in this matter.

ORDER

IT IS THEREFORE, HEREBY ORDERED that hearing officer Steve Lester, is
-disqualified without cause.

IT IS FURTHER ORDERED that Allen Merritt is appointed to serve as hearing officer,
and is authorized to hear this matter on behalf of the Idaho Department of Water Resources
pursuant to IDAPA Rules 37.01.01.410-413 and the provisions of chapter 52, title 67, Idaho
Code.

Dated this 2T day of February, 2006.

KAM. J. RREHER”

Director

Order Disqualifying Hearing Officer
and Appointing Hearing Officer - Page 1



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this <& %day of February, 2006, a true and correct copy

of the above and foregoing documents described below were served on the following by placing

a copy of the same in the United States mail, postage prepaid and properly addressed to the
following:

Document(s) Served: Order Disqualifying Hearing Officer, and Appointing Hearing

Officer

SUNCOR IDAHO LLC

C/O ALBERT P BARKER
BARKER ROSHOLT & SIMPSON
PO BOX 2139

BOISE ID 83701-2139

Fax: (208)344-6034

ROD DAVIDSON
PO BOX 2026
EAGLEID 83616

GARTH BALDWIN
6050 HYW 55
HORSESHOE BEND ID 83629

PHILLIP FRY
4122 HOMER RD
EAGLE ID 83616

WILLOWBROOK DEVELOPMENT
210 MURRAY ST
BOISE ID 83714

HILLSDALE ESTATES
ROY B JOHNSON

210 MURRAY ST
BOISE ID 83714

LYLE MULLINS
1574 N ELLINGTON WAY
EAGLEID 83616

(1Y'U.S. Mail, Postage Prepaid
( ) Facsimile
{ ) E-mail

(0/ U.S. Mail, Postage Prepaid
{ ) Facsimile
( ) E-mail

(-’f U.S. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

( P)/ U.S. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

(V{ U.S. Mail, Postage Prepaid
( ) Facsimile
{ ) E-mail

("f U.S. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

(-J/ U.S. Mail, Postage Prepaid
( ) Facsimile
{ ) E-mail

W@» AP

Deborah Gibson

Administrative A551stant
Water Allocation Bureau

Order Disqualifying Hearing Officer
and Appointing Hearing Officer - Page 2



) )

BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO
IN THE MATTER OF APPLICATION ) ORDER DISQUALIFYING
FOR PERMIT NO. 63-32061 IN THE ) HEARING OFFICER, AND
NAME OF SUNCOR IDAHO, LLC. ) APPOINTING HEARING
) OFFICER

On January 30, 2006, the Director of the Idaho Department of Water Resources (IDWR)
issued an order appointing John Westra as a hearing officer in the above protested matter.

On February 7, 2006, IDWR received a Notice of Disqualification Without Cause of
Hearing Officer from Lyle Mullins, a protestant in this matter.

ORDER

IT IS THEREFORE, HEREBY ORDERED that hearing officer John Westra, is
disqualified without cause.

IT IS FURTHER ORDERED that Steve Lester is appointed to serve as hearing officer,
and is authorized to hear this matter on behalf of the Idaho Department of Water Resources
pursuant to IDAPA Rules 37.01.01.410-413 and the provisions of chapter 52, title 67, Idaho
Code.

Dated this & day of February, 2006.

KailJ. [igéher r

Director

ORDER PISQUALIFYING HEARING OFFICER, APPOINTING HEARING OFFICER,-AND-
ACCEPTANCE-OF WITHDRAWAL OF PROTEST - PAGE 1



D )

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this E % day of February, 2006, a true and correct copy
of the above and foregoing documents described below were served on the following by placing

a copy of the same in the United States mail, postage prepaid and properly addressed to the
following;:

Document(s) Served: Order Disqualifying Hearing Officer, and Appointing Hearing

Officer

SUNCOR IDAHO LLC

C/O ALBERT P BARKER
BARKER ROSHOLT & SIMPSON
PO BOX 2139

BOISE ID 83701-2139

Fax: (208)344-6034

ROD DAVIDSON
PO BOX 2026
EAGLE ID 83616

GARTH BALDWIN
6050 HYW 55
HORSESHOE BEND 1D 83629

PHILLIP FRY
4122 HOMER RD
EAGLEID 83616

WILLOWBROOK DEVELOPMENT
210 MURRAY ST
BOISE ID 83714

HILLSDALE ESTATES
ROY B JOHNSON

. 210 MURRAY ST

BOISE ID 83714

(0/ U.S. Mail, Postage Prepaid
( ) Facsimile
( } E-mail

(la’fJ .S. Mail, Postage Prepaid
( ) Facsimile
{ ) E-mail

(;a’fl .S. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

(xa/ U.S. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

(@/U .S. Mail, Postage Prepaid
( ) Facsimile
{ ) E-mail

(-d’f] .S. Mail, Postage Prepaid
( ) Facsimile
( } E-mail

LYLE MULLINS (10’6 .S. Mail, Postage Prepaid
1574 N ELLINGTON WAY ( ) Facsimile
EAGLEID 83616 ( ) E-mail

Deborah Gibson
Administrative A351stant
Water Allocation Bureau

ORDER DISQUALIFYING HEARING OFFICER, APPOINTING HEARING OFFICER, AND
ACCEPTANCE OF WITHDRAWAL OF PROTEST - PAGE 2
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Albert P. Barker, ISB #2867
Paul L. Arrington, ISB #7198

BARKER ROSHOLT & SIMPSON LLP - fAE Cry

1010 W. Jefferson, Suite 102 D VE D
P.0. Box 2139 lE L
Boise, Idaho 83701-2139 05 ]
Telephone: (208) 336-0700 W“‘TERgggg’WOF
Facsimile: (208) 344-6034 "RCEe

Attorneys for Suncor Idaho LLC (n.k.a. Avimor, LLC)

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
)
IN THE MATTER OF APPLICATION ) AVIMOR LLC’S PREHEARING
FOR PERMIT NO. 63-32061 IN THE } MEMORANDUM
NAME OF SUNCOR IDAHO, LLC )
)
)

Avimor filed an application for water right # 63-32061 in January 20035, over 20 months
ago, seeking a diversion rate of 5 cfs for use in a planned community in the foothills north of
Eagle. This water righ-t proteét 15 just another in a long series of efforts by Protestants seeking to
prevent the development of the project. See Exhibits 46-48 (Protestants’ testimony before
Planning & Zoning and Ada County). There is absolutely no indication that this water right will
injure any of Protestants’ water rights or any other water rights, and Protestants will offer no
expert testimony to establish any such injury. Indeed, two of the Protestants do not even hold

auy water rights. Exhibits 49-50 (Davidson, Mullins). This protest is not about water rights, but

AVIMOR LLC’S PREHEARING MEMORANDUM - 1



D )

about some Protestants’ opposition to the development or some Protestants’ desire to have the
Department change the law of prior appropriation in the State, something the Department
decidedly lacks the power to do.

Idaho Code Section 42-202(1) describes the required content of the application. Avimor
complied with these provisions, and additionally responded to questions posed by the
Department.! Exhibit 58. If a protest is filed and a hearing scheduled, the guidelines for
granting, denying or conditioning a permit are found in Idaho Code Section 42-203A.

In all applications ... where the proposed use is such (a) that it will reduce the
quantity of water under existing water rights, or (b) that the water supply itself
is insufficient for the purpose for which it is sought to be appropriated, or (¢}
where it appears to the satisfaction of the director that such application is not
made in good faith, is made for delay or speculative purposes, or (d) that the
applicant has not sufficient financial resources with which to complete the
work involved therein, or (e) that it will conflict with the local public interest
as defined in section 42-202B, Idaho Code, or (f) that it is contrary to
conservation of water resources within the state of Idaho, or (g) that it will
adversely affect the local economy of the watershed or local area within which
the source of water for the proposed use originates, in the case where the place
of use is outside of the watershed or local area where the source of water
originates; the director of the department of water resources may reject such
application and refuse issuance of a permit therefor, or may partially approve
and grant a permit for a smaller quantity of water than applied for, or may
grant a permit upon conditions.

At the hearing, the applicant has the ultimate burden of persuasion. Water Appropriation
Rules 40.04.c (IDAPA 37.03.08.40.04.c). However, the burden of “coming forward with
evidence to present a prima facie case” is divided between the applicant and protestant. Id. For
factors (a) through (d), the application has the indiviaual burden. Id. at 40.04.b.1. For factor (¢),

the applicant must come forward with any evidence “of which he is knowledgeable or reasonably

! 'Water Appropriation Rule 40.05 provides a list of “Additional Information Requirements™ that applicants must
provide. However, according to 40.05.c, these requirements “are waived for filings which seek to appropriate five
(5) cfs or less.” SunCor/Avimor’s application is for 5 ¢fs. Despite this waiver, the Department requested, and
Avimor provided, substantial additional information.

AVIMOR LLC’S PREHEARING MEMORANDUM - 2



can be expected to be knowledgeable.” Rule 40.04.b.ii. The protestant must come forward with
evidence “of which the protestant can reasonably be expected to be more cognizant than the
applicant.” Id. See also In the Matter of Application for Permit No. 65-22357 in the name of
Westrock Associates, LLC (“Westrock”), p. 2 (December 20, 2002).
Section 42-202B(5)(c) defines a “municipal provider” as a “corporation or association
which supplies water for municipal purposes through a water system regulated by the state of
Idaho as a ‘public water supply’ as described in section 39-103(10)”(emphasis added).
“Municipal purposes réfers to water for residential, commercial ... irrigation of parks and open
space, and related purposes ... which a municipal provider is entitled or obligated to supply to
all those users within a service area . . . .” Idaho Code § 42-202B(6)(emphasis added). A
“public water supply” means
[AJll mains, pipes and structures through which water is obtained and
distributed to the public, including wells and well structures, intakes and
cribs, pumping stations, treatment plants, reservoirs, storage tanks and
appurtenances, collectively or severally, actually used or intended for use for
the purpose of furnishing water for drinking or general domestic use in
incorporated municipalities; or unincorporated communities where ten (10)
or more separate premises or households are being served or intended to be
served; or any other supply which serves water to the public and which the
department declares to have potential health significance.

Idaho Code § 39-103(10)(emphasis added).

THE CRITERIA

I Section 42-203A(5)(a) — If the proposed use “will reduce the quantity of water
under existing water rights?

Dr. Christian Petrich and Mr. Terry Scanlan have extensively studied the aquifer, which
is the source for this application and the surrounding aquifers. They will testify that the

proposed use will not reduce the quantity of water under any existing rights. See Exs. 26-42.

AVIMOR LLC'S PREHEARING MEMORANDUM - 3
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The Department has determined that the Payette is not an overdraft position, but contains
unappropriated water. Westrock Final Order, 4 31. Protestants have offered no witnesses or
exhibits to establish the contrary.

II.  Section 42-203A(5)(b) — If the water supply itself is insufficient for the purpose for
which it is sought to be appropriated?

Dr. Christian Petrich and Mr. Terry Scanlan have extensively studied this aquifer. The
water supply is sufficient for the intended purpose. See Exs. 26-42. Existing use has not
affected the water levels. They will show that the Willow Creek aquifer ts tributary to the
Payette River Basin. Protestants have offered no witnesses or exhibits to establish the contrary.

III. Section 42-203A(5)(c) — If the application was made in good faith or for delay or
speculative purposes?

The Westrock Order issued by the Director and Rule 45.01.c provide criteria for
evaluating this factor:

A.  Director must analyze the intentions of the application through the “substantive
actions that encompass the proposed project”

B.  Speculation is an “intention to obtain a permit ... without the intention of applying
the water to beneficial use with reasonable diligence” (This does not prevent the
applicant from selling the project for a profit)

C. Good Faith can be found when:

i The applicant has legal access fo the property;
ii. The applicant is in the process of obtaining other necessary permits;
il No obvious impediments prevent successful completion of the project
Mr. Taunton will explain Avimor’s legal rights of access, and the status of the permitting

process now underway. In addition, the Department has already determined that Avimor has

legal access to the property covered by the POU in this application. See Permit No. 63-31966.

AVIMOR LLC’S PREHEARING MEMORANDUM - 4



IV. Section 42-203A(5)(d) — If the applicant has sufficient financial resources with
which to complete the proposed project?

This criteria is not in doubt or challenge_d by Protestants. Mr. Taunton will testify
concerning Avimor’s financial ability to complete the project and commitment to the project.
See Exs. 2-3.

V. Section 42-203A(5)(e) — If the application will conflict with the local public
interest (defined as “the interests that the people in the area directly affected by a
proposed water use have in the effects of such use on the public water resource”).

It is unfortunate that the Department’s regulations, which date to 1993 on this criteria,
have not been updated to conform to the 2003 Amendments to Section 42-202B(3) and 42-
203A(5)(3). 2003 Sess. Laws, Chap. 298, § 2. The old rules (Rule 45.03) have been superseded
by the new statutory requirements and should not be considered. Protestants claim to be
interested in the “environmental impacts of the water right.” Protestants’ Response to Objection
to Motion for Extension of Time for Hearing, p. 2. Protestants have offered no exhibits or
testimony on the environmental impacts of the proposed water right, or any other environmental
impact.

The 2003 amendments to the water code were intended to focus the hearing solely on the
issue of impact to the water resources. Dr. Petrich and Mr. Scanlan will describe in detail the
impact to public water resource of this application. Protestants have no such expert testimony.
Idaho law is clear that application of water for irrigation or other beneficial uses is in the public

interest. In the Matter of Application of Permit to Appropriate Water No. 65-13971 in the name

of Greg and Lori Linsey (July 23, 2003). See Idaho Const., Art. XV, § 3 (right to appropriate

AVIMOR LLC’S PREBEARING MEMORANDUM - 5



unappropriated waters for beneficial uses shall never be denied). The evidence will show that

there is no conflict with the local citizens’ use of this public water resource.

V1. Section 42-203A(5)(f) — If the proposed use is contrary to conservation of water
resources?

The Department has promulgated no regulations applicable to this criterion. Since this is
a proposed municipal use, there is minimal consumptive use, so conservation will not be a
significant concern. Mr. Taunton will testify concerning Avimor’s water conservation efforts
and requirements. Mr. Scanlan will testify that this proposed use is consistent with or less than
similar projects approved by the Department.

VII. Section 42-203A(5)(g) — If the project will adversely affect the local economy of
the watershed or local area within which the sources of water for the proposed use
originates if the proposed use is outside the Jocal area?

This section was a 2003 addition to the statute. 2003 Sess. Laws, Chap. 298, § 2. The
Department has promulgated no regulations applicable to this criterion. This provision was
intended to allow the Director to consider local economic impacts if the appropriator intended to
take the water outside the local area and put it to use elsewhere. This section is irrelevant, as
Avimor intends to use the water in the same general locale.

VIIL. Section 42-202B(5)(c) — If Avimor qualifies as a municipal provider?

Section 42-202B(5)(c) requires the following elements to qualify as a “municipal
provider:”

1. That Avimor is or has a corporation or association which will provide water;

2. That the water is for “municipal purposes; "

3. That the water is delivered through a “public water supply” that is regulated by the

State. See Westrock Final Order (where Director granted municipal right to

developer upon condition that the developer conform to the Idaho Rules for Public
Drinking Water system in the future).

AVIMOR LLC’S PREHEARING MEMORANDUM - 6
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Avimor will show that it intends to use the water for residential, commercial, irrigation of
parks and open space, and related uses. Avimor will present evidence showing that it has formed
separate entities for the purpose of providing water and sewer to the development. Ex. 20. It
will demonstrate its plans to comply with the public water supply system requirements, including
providing water to a large residential, planned community. Avimor’s plans are at least as mature
as the public water supply plans approved by the Director in the Wesfrock Final Order.

Protestants seem to argue (although their position on this point is opaque at best) that
Avimor must have the public water supply authority confirmed by DEQ in advance of any water
right permit being issued. Protestants’ position is inconsistent with the Department’s previous
Westrock precedent, is inconsistent with Idaho Code Section 42-203A(5), which expressly
authorizes the Director to condition permits, see also Rule 50.01, and is inconsistent with the
DEQ procedures for recognizing public water systems. Avimor agrees that a proper condition to
a municipal water right is proof that the water delivery system meets DEQ’s public water supply
requirements.

CONCLUSION

Protestants’ nonwater-related concerns are irrelevant. Protestants have no proof of any
injury to any existing water supply or to the water resource. Applicant has a constitutional right
to appropriate unappropriated waters. The evidence is not in any real dispute that there 1s
unappropriated water available. Protestants’ efforts to contest Avimor’s right to obtain a
municipal water right evidence a misunderstanding of Idaho law and procedure. In any event,
the argument raises a pure legal issue of the power of the Department to condition a permit. This
is a power which the Department unquestionably has under the law, and has consistently applied

in the same manner requested herein.

AVIMOR L.LC’S PREHEARING MEMORANDUM - 7



DATED this 31 day of October, 2006.

BARKER ROSHOLT & SIMPSON, LLP

U

Albert P. Barker
Attomeys for SunCor Idaho, LI.C
now known as Avimor LLC

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 31% day of October, 2006, I served a true and correct
copy of the foregoing AVIMOR LLC’S PREHEARING MEMORANDUM on the person(s)
listed below, in the manner indicated below:

Idaho Department of Water Resources ____ U.S. Mail, Postage Prepaid
322 E. Front Street ____ Facsimile 287-6700
P. O. Box 83720 ___ E-Mail
Boise, ID 83720-0098 _X'Hand Delivery
Judith M. Brawer ____U.S. Mail, Postage Prepaid
1502 N. 7™ Street _ Facsimile 343-2070
Boise, ID 83702 _ E-Mail

_gHand Delivery
Phillip Fry __U.S. Mail, Postage Prepaid
4122 Homer Road ____ Facsimile
Eagle, ID 83616 :,E-Mailz idphil@earthlink.net

Hand Delivery

A

Albert P. Barker

AVIMOR LLC’S PREHEARING MEMORANDUM - 8



) )
State of Idaho
Department of Water Resources

ROSTER OF ATTENDANCE

N

IN THE MATTER OF APPLICATION FOR PERMIT NO. 63-32061 IN THE NAME
OF SUNCOR IDAHO, LLC

Date: QOctober 31, 2006

Time: 9:00 a.m.

Location: iIDWR Conference Rooms A&B
322 East Front Street, 6" Floor
Boise, 1D

Hearing Officer: L. Glen Saxton

** Please Print **

NAME ADDRESS REPRESENTING
(Applicant, Protestant)
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State of Idaho
DEPARTMENT OF WATER RESOURCES

322 East Front Street, P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 287-4800 Fax: (208) 287-6700 Web Site: www.idwr.idaho.gov.

JAMESE, RISCH
Governor

KARL J. DREHER
Director

October 30, 2006

Re:  Application for Permit No. 63-32061 in the name of Suncor Idaho, LLC.

Dear Parties:

Enclosed is a copy of an Amended Certificate of Service page for your information and
attachment to the “Denial of Motion for Extension of Time for Hearing and Approval of
Agreement to Extend Time for Filing Exhibits and Witness Lists,” as served on October 20,
2006.

If you have any questions, please do not hesitate to contact me at (208) 287-4942.
Sincerely,
Deborah J. Gibson }
Administrative Assistant

Water Allocation Bureau

Enclosure(s)



AMENDED
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ﬁ’ Q\P/qday of October, 2006, a true and correct copy
of the document described below was served by placing a copy of the same by facsimile or email,
as noted, to the following: :

Document Served: DENIAL OF MOTION FOR EXTENSION OF TIME FOR HEARING
AND APPROVAL OF AGREEMENT TO EXTEND TIME FOR FILING
EXHIBITS AND WITNESS LIST

SUNCORIDAHOLLC PHILLIP FRY

C/O ALBERT P BARKER 4122 HOMER RD
BARKER ROSHOLT & SIMPSON EAGLEID 83616

PO BOX 2139 Email: idphil@earthlink.net
BOISE ID 83701-2139

Fax: 344-6034

FURTHER, I HEREBY CERTIFY that on this g? 3f"day of October, 2006, a true and
correct copy of the document described below was served by hand delivering a copy of the same
to the following:

ROD DAVIDSON
GARTH BALDWIN
LYLE MULLINS

C/O JUDITH BRAWER
1502 N 7™ 8T

BOISE ID 83702 WQ gﬁ Z

Deborah J. Gibson ~
Administrative Assistant
Idaho Department of Water Resources

DENIAL OF MOTION FOR EXTENSION OF TIME FOR HEARING AND APPROVAL OF
AGREEMENT TO EXTEND TIME FOR FILING EXHIBITS AND WITNESS LIST —-Pg 3
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State of Idaho
DEPARTMENT OF WATER RESOURCES

322 East Front Street, P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 287-4800 Fax: (208) 287-6700 Web Site: www.idwr.idaho.gov.

JAMES E. RISCH
Governor

October 30, 2006 KARL J. DREHER
Director

JUDITH M. BRAWER via FACSIMILE
ATTORNEY AT. LAW 343-2070
1502 N 7"™" STREET

BOISE, ID 83702

Re:  Application to Appropriate Water no. 63-32061, Attendance of Department
Witnesses

Dear Ms. Brawer:

A hearing for protests filed against application to appropriate water no. 63-32061
(Suncor) is scheduled for October 31 and November 1, 2006. On October 26, 2006, you filed a
motion for issuance of subpoenas to the following employees of the Idaho Department of Water
Resources (IDWR): John Westra, Steve Lester, Jeff Peppersack, and Shelley Keen. In addition,
you also requested issuance of a subpoena for L. Glen Saxton, the hearing officer.

On October 27, 2006, I spoke to you on the telephone about issuance of the subpoenas.
Because of the short time between the date you filed your motion and the hearing date, I assured
you that the IDWR witnesses would be available to appear at the hearing upon two-hour notice.
We agreed that if the witnesses would be available, issuance of the subpoenas would be
unnecessary. We also agreed that the protestants would not expect to call the IDWR witnesses
until Wednesday, November 1, 2006.

The purpose of this letter is to document that the IDWR witnesses will be on-call on
Wednesday, November 1, 2006. Upon receiving verbal notice from you that a particular witness
will be called, the witness will be at the hearing location within two hours of my receiving
notice, This letter also confirms that it will not issue a subpoena for the hearing officer.

Because there is a pending objection to the issuance of subpoenas, the hearing officer
must determine whether the IDWR witnesses can testify.

Sincerely,
Gary Spackman

cc. Albert Barker (via fax: 344-6034)
Phil Fry (via email: idphil@earthlink.net)



IDAHO DEPARTMENT OF

WATER RESOURCES

FAX

To: Judith Brawer ' From: Deborah J. Gibsen
(208) 287-4942
Fax: 343-2070 Date: October 30, 2006
Phone: | Pages: 2
Re: Suncor & IDWR witnesses CC: Albert Barker & Phil Fry
O Urgent [0 For Review [ Please Comment O Please Reply [0 Please Recycle

Please see attached letter in response to your request for issuance of Subpoenas for the Suncor
hearing.

Please contact me at the above number if you have any problems with the transmission of this fax, or
if you have any questions.
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Judith M. Brawer (ISB # 6582) SeCE Y.

*1502 N. 7" Street VEpD
Boise, ID 83702 0CT 27 205
208-871-0596 (phone) e
208-343-2070 (fax) “TE RESOURGRS
Attorney for Protestants

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION | ) | PROTESTANTS’ MOTION TO
FOR PERMIT NO. 63-32061 INTHE ) | DISQUALIFY HEARING OFFICER
NAME OF SUNCOR IDAHO, LLC ) { FOR CAUSE
: )

Pursuant to Idaho Code § 67-5252 and IDAPA 37.01.101.412, protestants ROD
DAVIDSON, LYLE MULLINS and GARTH BALDWIN (hereinafter “Protestants™) hereby
respectfully move for the disqualification of Hearing Officer Glen Saxton for cause in the above
captioned contested case. Protestants are filing this petition promptly upon discovering facts
establishing grounds for disqualification, as explained below. Idaho Code § 67-5252(2)(b),
IDAPA 37.01.01.412.

Pursuant to § 67-5252, any party has a right to move to disqualify for bias, prejudice,
interest, substantial prior involvement in the matter other than as a presiding officer, status as an
employee of the agency hearing the contested case, or any cause for which a judge is or may be
disqualified. Here, Protestants have recently learned that Mr. Saxton may have bias, substantial
prior involvement in a matter of importance to this case, and was, until recently, an employee of
the Idaho Department of Water Resources (hereinafter “IDWR”) — the agency hearing the

contested case.
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Mr. Saxton may have bias and has prior involvement regarding the issue of whether
SunCor Idaho, LLC (hereinafter “SunCor™) is a municipal water provider under Idaho Code §
42-202B(5)(c), and whether SunCor’s application to appropriate water as a municipal water
provider is complete. Both of these issues are central to Protestants’ claims in this contested case.

Mr. Saxton’s bias and prior involvement is exemplified by several things recently
discovered by Protestants. First is a 2003 IDWR Memorandum directed to Mr. Saxton while he
was an employee at IDWR. See Declaration of Judith M. Brawer, Exhibit 1. This Memorandum
discusses IDWR’s interpretation of the laws regarding whether an applicant such as SunCor
qualifies for status as a municipal provider; aﬁd what information the applicant must provide to
IDWR and the public in its application before a public hearing and before being authorized to
~appropriate water as a municipal provider. It appears that Mr. Saxton signed off on this
memorandum — his initials are above his name with the word “OK” — possibly indicating his
agreement with this interpretation, which Protestants contest here.

Second, Mr. Saxton authored a 1998 Memorandum regarding IDWR’s interpretation of
the 1996 Amendments to the Idaho Code related to municipal providers and what must be
included in an application for appropriation of water as a municipal provider. See Brawer
Declaration, Exhibit 2. Again, this directly relates to Protestants’ claims that SunCor does not
qualify as a municipal provider and/or did not submit a complete application for IDWR to make
such a determination.

Third, while he was an employee of IDWR, Mr. Saxton signed SunCor’s previous water
permit, No. 63-31966, for Mr. Karl Dreher, the IDWR director. See Brdwer Declaration, Exhibit
3. This permit was issued without questioning whether Su;1C0r even qualifies as a municipal

provider, and allowing SunCor to complete its application and provide proof that it is a

PROTESTANTS’ MOTION TO DISQUALIFY HEARING OFFICER FOR CAUSE -- 2
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municipal provider at some later time. This permit is directly tied to the permit at issue. in this
contested case.

Accordingly, because Mr. Saxton’é previous sigﬁiﬁcant involvement in this matter as the
signatory of SunCor’s initial permit to appropriate water as a municipal provider; and because of
Mr. Saxton’s stated opinions and interpretations of law which are directly at issue in this
contested case, Protestants respectfully move that he be disqualified as the hearing officer in this

case,

Dated this 23™ of October, 2006. Respectfully submitted,

Jddith M. Braﬁrer

PROTESTANTS’ MOTION TO DISQUALIFY HEARING OFFICER FOR CAUSE -- 3
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Judith M. Brawer (ISB # 6582)
1502 N. 7" Street

Boise, ID 83702
208-871-0596 (phone)
208-343-2070 (fax)

Attorney for Protestants

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 63-32061 IN THE
NAME OF SUNCOR IDAHO, LLC

DECLARATION OF JUDITH M.
BRAWER

o’ N’ N’ N’

I, Judith M. Brawer, declare:

1. I am counsel of record for Protestants Rod Davidson, Lyle Mullins and
Garth Baldwin in this matter. [ have personal knowledge of the ﬁaﬁers set forth below.

2. Attached hereto as Exhibit 1 is a true and correct copy of a Memorandum,
dated August 15, 2003, to Jeff Peppersack and Glen Saxton, From Shelley W. Keen,
regarding Application for Municipal Water Use. | personally obtained this document
from the IDWR website.

3. Attached hereto as Exhibit 2 is a true and correct copy of a Memorandum
dated Ma.rch 18, 1998, to Water Allocation Bureau, Adjudication Bureau and Regional
Offices, from L. Glen Saxton, regarding Water Rights for Municipal Use. I personally
obtained this document from the Handbook on Idaho Water Law, © 2005 Givens

Pursley, LLP.
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4. Attached hereto as Exhibit 3, is the Permit to Appropriate Water, No. 63-

31966, issued to SunCor Idaho, LLC and signed by Glen Saxton for Karl Dreher. I
personally obtained this document from the IDWR website.
I declare under penalty of perjury under the laws of the United States that the

foi'egoing is true and correct. Executed this 23rd day of October, 2006, at Boise, Idaho.

Quﬁ:b\/\

th M. Brawer

DECLARATION OF JUDITH M. BRAWER -- 2



MEMORANDUM
DATE: August 15,2003 o
| % e
TO: Jeff Peppersack and Glen Saxton "

¥
FROM: Shelley W. chn@

RX:; Application for Municipal Water Use

Northern region has been receiving a considerable number of applications for permit for
municipal use in multiple ownership subdivisions. Other regions bave received a few similar
applications. The applications are submitted as “menicipal” use rather than “domestic” use
because the applicant purporis to be a nmunicipal provider under §42-202B(5)(c), Idaho Code,
which defines a municipal provider as:

A corporation or association which supplies water for municipal purposes through
a watez system regulated by the state of Idaho as a “public water supply” as
described in section 39-103(10), Idaho Code.

Developers, homeowners, or other individuals, who do not roest the requirement that owmicipal
provider nmst be a corporation or association, have submitted a number of the applications. We
have handled this issuc by asking the applicants to assign the application to an association or
corporation registered with the Secretary of State to do business in Idaho.

A slightly more complicated issue, however, is that Bob Haynes was told by IDEQ that it does
not necessarily issue a pubic water supply tumber until after the project is built and is serving
water to the users. Therefore, it is not alivays possible for the water 1ight applicants to provide
IDWR with a document stating that they are public water supplers. Bob Haynes and I discussed
the matter, and we propose that a copy of correspondence from IDEQ showing that it has been
contacted ebout the proposed municipal water use end that it is asserting jursdiction over the Cardidiin
well site, engineering plans and specs, etc., should be sufficient to demonstrate that the applicant Y
is being regulated as a public water supply. The permit could be issued with a condition that the 4
permit holder must provide a document from IDEQ with the public water supply number when
submitting proof of beneficial use, The only possible drawback that we can see is that if the
subdivision materializes in a smatler form than anticipated, resulting in IDEQ never
jssning a public water supply number, then the permit may have to be amended to show domestic
use instead of municipal use. Is this approach acceptable to you?

VADO6Vsers\SKee\WRMEMOSMunicipal Provider Questions doc



MEHORANDOM

To; Hater Allocatisn Bureay
Adjudicarion Burasay
Regienay Offices

From: L. Glen saytop M___
RE: WATER RIGHTS FPDR MONICIPAT, UsE
Date; March 18, 1o09p

1 ULE . . . o B general
quidange for Processing mMinicipa usa applicatinng and permipg and

0 address two Jiestions Cobcerning the application of thase
Concepte tg exi_s‘cing' Permits, : .

e g o? t righ
pProvide for Tuture develop_ment up to the Volume af watar Capable gf
being Produced by the installeg diverting Works, an effect of the
ameng : : N

a icipa
Any uestionable applicatign for Tnicipa) USe needs tq be
ACcompanieg by appropriate Supporting in.fomation. -

b) The intent of the applicant priep to ad‘&_re.rtisenant of an
application. If the application {e filed o accommodate Rary

e applicant needs o describe tha Saxvice arasa, Plannip
horizon, tpe & an quantity of pen in Connection with
future neads, e length of the p 9 horizo MBY vary

he ewtent of broposeg development Will be comnleted during
2 permit davelopmant beriod, the apblicant doag not need to
provida +he additiona) information relative 4o Ra¥N/PRH, .

<

HanpeooOK oN IDAHO WaTER Loy ©2005 Grens PursieyLLp Page 157
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Two specific gquestions have been raised concerning the 1996
amendments as follows:

Question 1. Can a municipal provider apply the concepts to an
existing permit?

An existing permit, held by an entity that ¢cualifies as a

. municlpal provider under Section 42-202B(3), Idaho Codsg, can
be awended toc provide for RAFN over a PH if the permit was
issued prior to the effective date of the municipal provider
amendments and proof of heneficial use of water haz peo® been
subpitted for the permit. Permits issued after the effective
date of the amendments may not bhe amended because the parmit
holder had the opportunity to use the proviejons when the
permit was obtained.

Question 2, Will the depariment issue a iicense for a diversion
rate laxger than has actually been installed if- the - permit was
isgued or subsequently amended to provide for RAFN/PR.

No. - 8ection 42-218(1), Idaho Code provides in pertinent part
an Tollows: -

‘A license may be issned to a municipal
provider for an amount up to the full capacity
of the system copgtructed -or used in
-aceortance with the original permit provided
that the director determines that the amount
is reasonably necessary to. provide for the
existing wuses znd reasonably anticipated
frture wuses within tha service areaz and
otherwise satisfies +the definitions and
requirements specified in this chapter for
such nse. (Emphasis added).

This saction should not be interpreted to mean that the
director will issue a license for a diversiom rate larger than
the installed capaclty of the diversion works as determined
.during the license examination.

c: Norman C. Young .

¥emo - Pg 2

HanpsooK oN loavo WATER Law ©2005 GivENS PURSLEY LLP
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State of Idaho
Department of Water Resources

Permit to Appropriate Water

NO. 63-31966
Priority:  May 21, 2004 Maximurn Diversion Rate: 5.00 CFS
This is to certify, that SUNCOR IDAHO LLC
485 E RIVERSIDE DR STE 300

EAGLE ID 83616
has applied for a permit to appropriate water from:

Source: GROUND WATER

and a permit is APPROVED for development of water as follows:

BENEFICIAL USE - PERIOD OF USE RATE OF DIVERSION
MUNICIPAL 01701 to 12/31 5.00CFS

LOCATION OF POINTS OF DIVERSION:
GROUND WATER L6 (NWY%SW%) Sec. 6, Twp 05N, Rge 02E, B.M., ADA County
GROUND WATER L7 (SWYSWY:) Sec. 6, Twp 05N, Rge 02E, B.M., ADA County

GROUND WATER NWXSEY Sec. 7, Twp O5N, Rge 02E, B.M., ADA County
GROUND WATER SEUSEY  Sec. 7, Twp 05N, Rge 02E, B.M., ADA County
GROUND WATER SWUNEY Sec. 18, Twp 05N, Rge 02E, B.M., ADA County
GROUND WATER SE%USEY%  Sec. 1, Twp 05N, Rge 01E, B.M., ADA County
GROUND WATER SEUSEY Sec. 1, Twp 05N, Rge 01E, B.M., ADA County

CONDITIONS OF APPROVAL

1. Proof of application of water to beneficial use shal be submitted on or before March 1, 2010.

2. Subject to all prior water rights. '

3. Project construction shall commence within one year from the date of permit issuance and shall
proceed diligently to completion unless it can be shown to the satisfaction of the Director of the
Department of Water Resources that delays were due to circumstances over which the permit
holder had no control.

4. Right holder shall comply with the drilling permit requlrements of Section 42-235, idaho Code and

~ applicable Well Construction Rules of the Department.

- 8. Water bearing zone to be appropriated is from 50 to 500 feet.

6. Place of use is within the area served by the public water supply system of Suncor ldaho, LLC for
use within Spring Valley Ranch. The place of use is generally located within Sections 1, 12, 13 and
24, Township 05N, Range 01E; Sections 5, 6, 7, 17, 18 and 20, Township 05N, Range 02E; Section
36, Township 06N, Range 01E; Sections 31 and 32, Township 06N, Range 02E.

7. The right holder shall not provide water diverted under this right for the irrigation of land having
appurtenant surface water rights as a primary source of irrigation water except when the surface
water rights are not available for use. This condition applies to all iand with appurtenant surface
water rights, including land converted from imrigated agricultural use to other land uses but stilt

requiring water to irrigate lawns and [andscaping.




Page 2 State of idaho ‘
Department of Water Resources 1

Permit to Appropriate Water I

NO. 63-31966

8. Prior to diversion of water under this right, the right holder shall provide a means of measurement ' |
acceptable to the Department from all authorized points of diversion which will aliow determination ‘

of the total rate of diversion.

9. Prior to or in connection with the proof of beneficial use statement to be submitied for municipal A ‘
water use under this right, the right holder shall provide the department with documentation showing
that the water supply system is being regulated by the Idaho Department of Environmental Quality
as a public water supply and that it has been issued a public water supply number.

10. The Director retains jurisdiction to require the right holder to provide purchased or leased natural ;
flow or stored water to offset depletion of Lower Snake River flows if needed for salmon migration !
purposes. The amaunt of water required fo be released into the Snake River or a tributary, i
needed for this purpose, will be determined by the Director based upon the reduction in ﬂow caused
by the use of water pursuant to this permit.

This permit is issued pursuant to the provigions of Section 42-204, Idaho Code. Witness the signature of ‘
the Director, affixed at Boise, this_{f %3y of T e—re N 2082 |

f"_ KARL J DREHER, Director

|
|
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CERTIFICATE OF SERYV ICE

I hereby certify that on this 23" day of October 2006, 1 caused a true and correct copy of
the foregoing PROTESTANTS’ MOTION TO DISQUALIFY HEARING OFFICER
FOR CAUSE, the DECLARATION OF JUDITH M. BRAWER, and a copy of the
exhibits attached thereto, to be served on the following persons via facsimile.

Albert P. Barker
Fax No. 208-344-6034

Glen Saxton, Hearing Officer
C/o Debbie Gibson
Fax No. 208-287-6700

I hereby certify that on this 24™ day of October 2006, I caused a true and correct copy of
the foregoing PROTESTANTS’ MOTION TO DISQUALIFY HEARING OFFICER
FOR CAUSE, the DECLARATION OF JUDITH M. BRAWER, and a copy of the
exhibits attached thereto, to be served on the following persons via first class mail,
postage pre-paid.

Albert P. Barker

BARKER ROSHOLT & SIMPSON
P.O. Box 2139

Boise, Idaho 83701-2139

Glen Saxton, Hearing Officer
C/o Debbie Gibson

IDWR

322 E. Front Street

Boise, ID 83702

Phillip Fry
4122 Homer Road
Eagle, ID 83616

1 . brawer
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RECEIVED
Judith M. Brawer (ISB # 6582) '
1502 N. 7" Street - 0CT 27 2@&5

Boise, ID 83702 ' \I\nrﬁ—;:l‘ht:;i}
208-871-0596 (phone) : =
208-343-2070 (fax)

Attorney for Protestants

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION | ) | PROTESTANTS’ RESPONSE TO
FOR PERMIT NO. 63-32061 INTHE |) | APPLICANT’S OPPOSITION TO
NAME OF SUNCOR IDAHO, LLC ) | MOTION TO DISQUALIFY HEARING
) { OFFICER FOR CAUSE

Protestants, Rod Davidson, Lyle Mullins and Garth Baldwin (hereinafter “Protestants™),
by and through their attorney of record, hereby respectfully file this Response to Applicant’s
Opposition to Protestants’ Motion to Disqualify Hearing Officer for Cause.

| Applicant continues to assert that Protestants are attempting to delay the hearing in this
case. This accusation is without ;nerit. Applicant appears to have forgotten that both it and
IDWR also disqualified hearing officers without cause. In addition, Protestants did not attempt
to vacate the hearing, but merely to postpone it for just over thirty days to provide time for
Protestants’ recently hired attorney to get up to speed and bé prepared for the hearing. Thus
there is no basis or evidence for Applicant’s repeated claims of delay — a short delay of an
administrative hearing upon request by newly appointed legal counsel is a common occurrenc'e,
as well as a common courtesy. Unfortunately, that courtesy was denied without explanation.

Instead, Applicant is attempting to forcefully push through its application for a water
right permit without Ia complete application and.-without providing adequate evidence of its status

as a municipal water provider. Contrary to Applicant’s assertion that Protestants’ claims are



-
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unclear, these, and Protestants® other claims, have been stated repeatedly and clearly throughout
the proceedings in this case.

Applicant attempts to further discredit Protestants’ motion by claiming that it was
untimely filed. It is true that Protestants’ counsel raised the issue of potential bias in the Motion
for Extension of Time for Hearing. Thié was to provide notice to both the Applicant and the
Hearing Officer that this was of concern to the Protestants, and it was merely a week before
Protestants filed their motion to disqualify Mr, Saxton for cause.. Upon Protestants’ counsel
finding further evidence of poténtial bias in the form of an additional memorandum that he
authored and the previous water right permit being signed by Mr. Saxton, counsel imrﬁediately
filed its motion to disqualify. This satisfies [DWR’s rule regarding when a party may petition
for disqualification, which states that “any party may promptly petition for the disqualification of
a hearing officer after receiving notice that the officer will preside at a contested casé or upon
discovering facts establishing grounds for disqualification, whichever is later. DAPA
37.01.01.412 (emphasis added).

Also contrary to Applicant’s assertions, Mr. Saxton has more than “some passing

familiarity” with these issues, and there is no “gamesmanship” here. Indeed, Mr. Saxton has

written IDWR policy interpretations of the issues of who may qualify as a municipal water

provider, and what proof must be provided, and when that proof must be provided, to
demonstrate that an aﬁplicant is a municipal provider. These issues are at the heart of this
contested case, and as stated in their motion, Protestants have serious concerns about Mr.
Saxton’s potential bias concerning them — this is evidenced by Mr. Saxton’s signing SunCor’s
previous water right permit, thus effectively agreeing that SunCor is a municipal provider

without requiring the necessary proof. In fact, Protestants’ counsel listed Mr. Saxton as a

PROTESTANTS’ RESPONSE TO APPLICANT’S OPPOSITION TO MOTION TO DISQUALIFY
HEARING OFFICER FOR CAUSE -- 2
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potential witness to testify regarding the two memorandums and IDWR’s municipal provider
policies at issue here.

Applicant attempts to provide insight into the interpretation of “for cause” by citing two
cases interpreting IRCP 40(d)(2). Yet, IDWR’s rule for disqualification of a hearing officer in a-
contested case is much broader than this. IDAPA 371.01.01.412. Indeed, the Rule states that in
addition to the reasons for which a judge is or may be disqualified, “hearing officers are subject
to disqualification for bias, prejudice, interest, substantial prior involvement in the case other
than as a presiding officer, étatus as an employee of the agency...” Id. Accordingly, the reasons
for disqualifying a hearing officer in an IDWR contested case such as this must be interpreted
more broadly than those for disqualifying a judge pursuant to the IRCP, and thus the two cases
cited by Applicant’s counsel, which are narrowly tailored to IRCP 40(d)(2), are not applicable
here.

Because of the reasons set forth in Petitioners’ Motion for Disqualification of Hearing
Officer for Cause, and in this Response, Petitioners respectfully request that Mr. Saxton be

disqualified as the hearing officer in the above captioned case.

Oy

h . Brawer
Attorney for Petitioners

Respectfully submitted this 25" day of October, 2006.

PROTESTANTS’ RESPONSE TO APPLICANT’S OPPOSITION T0 MOTION TO DISQUALIFY
HEARING OFFICER FOR CAUSE -- 3
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CERTIFICATE OF SERV ICE

I hereby certify that on this 25th day of October 2006, I caused a true and correct copy of
the PROTESTANTS’ RESPONSE TO APPLICANT’S OPPOSITION TO MOTION TO
DISQUALIFY HEARING OFFICER FOR CAUSE to be served on the following
persons via facsimile.

Albert P. Barker
Fax No. 208-344-6034

Glen Saxton, Hearing Officer
C/o Debbie Gibson
Fax No. 208-287-6700

I hereby certify that on this 25™ day of October 2006, I caused a true and correct copy of
the PROTESTANTS’ RESPONSE TO APPLICANT’S OPPOSITION TO MOTION TO
DISQUALIFY HEARING OFFICER FOR CAUSE to be served on the following
persons via first class mail, postage pre-paid. ‘

Albert P. Barker

BARKER ROSHOLT & SIMPSON
P.O. Box 2139

Boise, Idaho 83701-2139

Glen Saxton, Hearing Officer
C/o Debbie Gibson

IDWR, 6™ Floor

322 E. Front Street

Boise, ID 83702

Phillip Fry
4122 Homer Road

Eagle, ID 83616 ? \/\/\
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BARKER Boise, ID 837012139
208) 336-0700 telephone
John A Rasholt ROSHOLT ((208) $44-6034 facsimile
Albert P. Barker & brs@idahawaters com
John K. Simpson
Travis L. Thompson SIMPSON 115 M & West. Suite 303
Sheiley M. Davis LLP 7 erin Falls, D> £2303.6167
Paul L, Arrington n (] {208) 733-0700 telephone
(208) 735-2444 facsimile
jar@idshowaters.com
FACSIMILE COVER SHEET
DATE: October 27, 2006
RE: In the Matter of Application for Permit No. 63-32061/Avimor LLC
TO: Department of Water Resources Fax # 287-6700

Attn: Deborah Gibson

FROM: Albert P. Barker

NUMBER OF PAGES INCLUDING THIS COVER SHEET: 6

MESSAGE:

XX  Original will not be sent.
Original will be sent by first class mail.
Original will be sent by Federal Express.

Attached for filing is APPLICANT’S OBJECTION TO PROTESTANTS”

MOTION FOR ISSUANCE OF SUBPOENAS AND MOTION TO QUASH

SUBPOENAS in the above entitled action. If you have any questions. please

give me a call, Thank you.

P.BID;E

CONFIENTIALTTY NOTICE - TEE INFORMATION CONTADVED IN THIS FACSTMILE COMMIWNICATION T8 ATTORNEY/CLIENT PRIVILEGED ANDAOR
CONRIDENTIAL INFORMATION INTENDED ONLY FOR THE USE OF TOE INDIVIDUAL OR ENTITY NAMED ABOVE IF THE READER OF THIS COVER PAGE
1S NOT THE INTENDED RECIPIENT, OR THE EMT'LOYEE OR AGENT RESPONSIBLE TO DELIVER IT TO THE INTENDED RECIFIENT, YOU ARE NERELY
NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION OR THE INFORMATION CONTAINED HEREIN IS STRICTLY
PROHMITED. [F YOU RAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE DMMEDIATELY CALL (208) 3360700, AND RETIRN TAI5 PACSIMILE TO
US AT THE ABOYE ADDRESS. WE APFRECIATE YOUR COOPERATION.

C‘,Q'cﬁ/&@'/n~
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Albert P. Barker, ISB #2867

Paul L. Arrington, ISB #7198

BARKER ROSHOLT & SIMPSON LLp
1010 W. Jefferson, Suite 102

P.O.Box 2139

Boisz, Idaho 83701-2139

Telephone: (208) 336-0700

Facsimile: (208) 344-6034

Arntorneys for Suncor ldaho LLC (n.k.a. Avimor, LLC)

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
' )
IN THE MATTER OF APPLICATION ) APPLICANT’S OBJECTION TO
FOR PERMIT NO. 63-32061 IN THE ) PROTESTANTS’ MOTION FOR
NAME OF SUNCOR IDAHO, LLC ) ISSUANCE OF SUBFOENAS AND
} MOTION TO QUASH SUBPOENAS
)

Protestants have requested issuance of subpoenas for five employees of the Idabo
Department of Water Resowrces. These subpoenas are overbroad, unduly burdensome, seek to
get into hrelevant and inadmissible areas of testimony, and are part of the Protestants’ calculated
strategy to continue delay in the proceeding--particularly the proposed subpoena addressed to the
Hearing Officer, Glen Saxton. The subpoenas should be quashed.

Protestants® first problem is that they have failed to avail themselves of the procedures
available under the Department’s rules for obtaining evidence from the Department about the
Departraent’s position on issues involved in a disputed water rights case. The ru)e relied upon
by the Protestants for the subpoena is Rule 525, which merely authorizes the issuance of a

subpoena to any person. The more specific rule conceming obtaining information from the

APPLICANT'S OBIECTION TO PROTESTANTS® MOTION FOR ISSUANCE OF SUBPOENAS
AND MOTION TO QUASH SUBPOENAS - |
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Department is in Rule 602. Rule 602 provides that the parties are to be notified of the specific
Jacts at issue, if there is to be any reliance on agency staff memoranda or data. Protestants have
not complied with Rule 602. They did not request a staff memorandum and did not request that
the Hearing Officer take official notice of Department memoranda. Protestants have made no
effort to notify Applicant of any specific facts. They merely refer to agency memoranda and
give vague statements that Department employees are to testify about the agency memoranda.
The party against whom the material is offered then has the opportunity to rebut the facts or
materials noticed, including by cross-examination of the Department. Rule 602,

In this case, a prehearing conference was held. No party requested a staff memorandurh
be prepared. The Hearing Officer did not requesf that a staff memorandum be prepared. Neither
the Hearing Officer nor any party requested that agency staff reports be utilized at the hearing,. |
Accordingly, the presiding officer canmot take official notice of the agency staff memoranda and
staff reports, because Protestants’ have failed to follow the procedures in the Department’s rules
for contested cases. It is only when the Hearing Officer proposes to notice the agency staff
memoranda or staff reports that the responsible staff employees or agencies shall be made
available for cross-examination. Rule 602, Not otherwise. Since the Hearing Officer has not
proposed to take official notice of any agency staff memoranda or staff reports, there is no basis
for calling any of the staff employees or agencies for cross-examination.

For the Protestants to have the right to seek cross-examination of the witnesses preparing
those staff reports, it would be only if the Hearing Officer or the Applicant sought to seek official
notice of staff reports. That did not happen. Rather, the Protestanis are seeking to offer the

internal agency reports under the pretext of creating the opportunity to cross-examine

APPLICANT’S OBJECTION TO PROTESTANTS' MOTION FOR ISSUANCE OF SUBPOENAS
AND MOTION TO QUASH SUBPOENAS -2
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Department staff, The Protestants cannot try to ¢reate a conilict by offering evidence solely for
the purpose of cross-examining a witness.

Should the Department be inciincd to issue subpoenas for some of the Department
employees, Applicant strongly objects to the effort to subpoena Mr. Saxton as a witness. First, it
is apparent from the Protestants’ listing of the proposed testimony of the Departmént withesses
that Mr. Saxton, Mr. Peppersack, Ms, Keen, Mr. Lester, and Mr. Westra are all cumulative.
Indeed, Protestants state that Mr. Saxton, Mr. Peppersack, and Ms. Keen’s testimony is the
“same.” The agency has the anthority to exclude cumulative and unduly repetitious evidence.
Rule 600. Second, Mr. Saxton’s role in the Administrative Record for the Avimor water right is
decidedly sparse and does not rise to the level of participation that wéuld make Mr. Saxton a fact
witness in this proceeding. In fact, the Director himself observed, “The Director’s participation
in the reformulation and recalibration of the ESPA groundwater model and his use of the model
in preparing the Amended Order does not make him a potential fact witness in the present
proceeding.” Order on Petitions, p. 2 (June 3, 2005)(Surface Water Coalition Priority Call).
Likewise, use of the model runs under the direction of the Director, his reliance on information
gathered by Department employees, and his involvement in settlement discussions was not
sufficient to make the Director a fact witness in that case. Id Clearly, Mr. Saxton, and indeed
none of the Department employees, has had involvement in the application to the level of the
Director’s involvement in the Surface Water Priority Call, which did not authorize calling the
Director as a fact witness.

In the Clear Springs Delivery Call, the Director refused to disqualify himself and appoint
an independent hearing officer, even though the Director had prepared the original proposed

findings of fact and conclusions of law. As the Director noted in that Order, “The hearing

APPLICANT'S OBJECTION TO PROTESTANTS' MOTION FOR. ISSUANCE OF SURPOENAS
AND MOTION TO QUASH SUBPOENAS -3
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provides an opportunity for any party to demonstrate to the Director through the introduetion of
evidence and presentation of legal argnment why he should modify the oxder. . ..” Orderon
Request for Hearing and Appointment of Independent Hearing Officer (July 29, 2005)(Clear
Springs Delivery Call).

To the extent that Protestants claim that Avimor does not qualify as a municipal supplier
under Idaho statutes, they have the opportunity to produce factual evidence to support that theory
(if any can be presented). The employees of the Department of Water Resources have no
personal knowledge of Avimor’s municipal provider status and therefore would not be in any
position to provide any kind of competent factual testimony conceming Avimor’s status as a
municipal supplier. Their testimony on that ground would be excluded as irrelevant, Rule 600,
The Department employees are not Protestants’ expert witnesses, nor could they be. To the
extent the Protestants seek to elicit legal conclusions from the Department employees who are
lay witnesses, that, too, is inadmissible opinion evidence. IRE 701. See Richard J. and Esther E.
Wooley Trust v. Debest Plumbing, 133 Idaho 180 (1999)(error to atlow lay witnesses to give
opinion on ultimate legal issue), |

The Departinent witnesses are not offered as fact witnesses. Protestants propose to use
them to offer legal conclusions about Avimor’s status as a municipal provider. This evidence is
inadmissible and immaterial. Accordingly, for the reasons set forth herein, Avimor moves to
quash the subpoenas and Protestants’ motion for issuance of subpoenas. Additionally, no
subpoena can be issued for the Hearing Ofﬁcef for the reasons set forth in the Applicant’s
Opposition to the Motion to Disqualify Mr. Saxton and for the reasons set for in the Director’s

Orders in the Surface Water Priority Call and Clear Springs Delivery Call.

APPLICANTS OBJECTION TO PROTESTANTS® MOTION FOR ISSUANCE OF SUBPOENAS
AND MOTION TO QUASH SUBFOENAS - 4
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DATED this 27® day of October, 2006.

BARKER ROSHOLT & SIMPSON, LLP

y /7 22

Alb¥rt P. Barker
Attorneys for SunCor Idaho, LL.C
now known as Avimor LLC

- CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on the 27" day of October, 2006, I served a true and correct
copy of the foregoing APPLICANT’S OBJECTION TO PROTESTANTS’ MOTION FOR
ISSUANCE OF SUBPOENAS AND MOTION TO QUASH SUBPOENAS on the person(s)
listed below, in the manner indicated below:

Idaho Department of Water Resources _ U.S. Mail, Postage Prepaid
322 E. Front Street "% Facsimile 287-6700
P. 0. Box 83720 " E-Mail
Boise, ID 83720-0098 ___Hand Delivery
Judith M. Brawer __ 1.8, Mail, Postage Prepaid
1502 N. 7" Street )_ZFacsimile 343-2070
Boise, ID 83702 “___E-Mail

" ___ Hand Delivery
Phillip Fry __ U.S, Mail, Postage Prepaid
4122 Homer Road _Hacsimile
Eagle, ID 83616 /Zfz-mm; idphil@earthlink.net

7 __ Hand Delivery

U

Albétt P. Barker

APPLICANT’S OBJECTION TO PROTESTANTS® MOTION FOR ISSUANCE OF SUBPOENAS
AND MOTION TO QUASH SUBPOENAS - 5

*% TOTAL PAGE.BBE k%



Oct 25 D6 02:28p Judith M. Brav,\"') 2{"‘)43-2070

To;  Debbie Gibson, IDWR, Fax # 287-6700

From: Judith M. Brawer

Date; October 25, 2006

Re:  Permit No. 63-32061, Protestants’ Response to Appellant’s Opposition to Motion to
Disqualify Hearing Officer for Cause.

p.1

Please find included in this facsimile the following:

1. Revised Ceztificate of Service — 1 page

pAl
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CERTIFICATE OF SERYV ICE

] hereby certify that on this 25th day of October 2006, I caused a true and correct copy of
the PROTESTANTS’ RESPONSE TO APPLICANT’S OPPOSITION TO MOTION TO
DISQUALIFY HEARING OFFICER FOR CAUSE to be served on the following
persons via faesimile.

Albert P. Barker
Fax No. 208-344-6034

Glen Saxton, Hearing Officer
C/o Debbie Gibson
Fax No. 208-287-6700

I hereby certify that on this 25" day of October 2006, I caused 2 true and correct copy of
the PROTESTANTS’ RESPONSE TO APPLICANT’S OPPOSITION TC MOTION TO
DISQUALIFY HEARING OFFICER FOR CAUSE to be served on the following
persons via first class mail, postage pre-paid. '

Albert P, Barker

BARKER ROSHOLT & SIMPSON
P.O. Box 2139

Boise, [daho 83701-2139

Glen Saxton, Hearing Officer
C/o Debbie Gibson

IDWR, 6™ Floor

322 E. Front Street

Boise, ID 83702

Phillip Fry
4122 Homer Road
Eagle, ID 83616

g
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To:

Judith M. Bra ?_“343-2070 p.1
\ .

S
Judith M. Brawer

Attorney & Counselor at Law
1502 N. 7" Street * Boise, Idaho 83702
208-871-0596 (P) » 208-343-2070 (F)
jbrawer@jbrawerlaw.com
www.jbrawerlaw.com

Debbie Gibson, IDWR, Fax # 287-6700

From: Judith M, Brawer

Date:
Re:

October 25, 2006
Permit No. 6§3-32061, Protestants’ Motion to Disqualify Hearing Officer for Cause.

Please find included in this facsimile the following:

1.

Protestants’ Response o Applicant’s Opposition to Motion to Disqualify Hearing Officer
for Cause — 3 pages

2. Certificate of Service — 1 page

00
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Judith M. Brawer (ISB # 6582)
1502 N. 7™ Street

Boise, 1D 83702

208-871-0596 (phone)
208-343-2070 (fax)

Attorney for Protestants

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION |) | PROTESTANTS’ RESPONSE TO

FOR PERMIT NO. 63-32061 INTHE | ) | APPLICANT’S OPPOSITION TO

NAME OF SUNCOR IDAHO, LLC } | MOTION TO DISQUALIFY HEARING
) | OFFICER FOR CAUSE

Protestants, Rod Davidson, Lyle Mullins and Garth Baldwin {hereinafter “Protestants™),
by and through their attorney of record, hereby respectfully file this Response to Applicant’s
Opposition to Protestants’ Motion to Disqualify Hearing Officer for Cause.

Applicant continues to assert that Protestants are attempting to delay the hearing in this
case. This accusation is without x;nerit. Applicant appears to have forgotien that both it and
[DWR also disquatified hearing officers without cause. In addition, Protestants did not attempt
to vacate the hearing, but merely to postpone it for just over thirty days to provide time for
Protestants’ recently hired attorney to get up to speed and be prepared for the hearing. Thus
there is no basis or evidence for Applicant’s repeated claims of delay — a short delay of an
administrative hearing upon reqﬁest by newly appointed legal counsel is a common oCCULIence,
as well as a common courtesy. Unfortunately, that courtesy was denied without explanation.

Instead, Applicant is attempting to forcefully push through its application for a water
right permit without a complete application and' without providing adequate evidence of its staius

as a municipal water provider. Contrary to Applicant’s assertion that Protestants’ claims are
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unclear, these, and Protestants’ other claims, have been stated repeatedly and clearly throughout
the proceedings in this case.

Applicant attempts to further discredit Protestants’ motion by claiming that it was
untimely filed. It is true that Protestants’ counsel raised the issue of potential bias in the Motion
for Extension of Time for Hearing. Thls was to provide notice to both the Applicant and the
Hearing Officer that this was of concemn to the Protestants, and it was merely a week before
Protestants filed their motion to disqualify Mr. Saxton for cause.. Upon Protestants’ counsel
finding further evidence of potential bias in the form of an additional memorandum that he
authored and the previous water right permit being signed by Mr. Saxton, counsel immediately
filed its motion to disqualify. This satisfies IDWR’s rule regarding when a party may petition
for disqualification, which states that “any party may promptly petition for the disqualification of
a hearing officer after receiving notice that the officer will preside at a contested case or upon
discovering facts establishing grounds for disqualification, whichever is later. DAPA
37.01.01.412 (emphasis added).

Also contrary to Applicant’s assertions, Mr. Saxton has more than “some passing
familiarity” with these issues, and there is no “gamesmanship” here. Indeed, Mr. Saxton has
written IDWR policy interpretations of the issues of who may qualify as 2 municipal water
provider, and what proof must be provided, and when that proof must be provided, to
demonstrate that an applicant is a municipal provider. These issues are at the heart of this
contested case, and as stated in their motion, Protestants have serious concerns about Mr.
Saxton’s potential bias concerning them — this is evidenced by Mr. Saxton’s signing SunCor’s
previous water right permit, thus effectively agreeing that SunCor is 2 municipal provider

without requiring the necessary proef. In fact, Protestants’ counse] listed Mr. Saxton as a

PROTESTANTS’ RESPONSE TO APPLICANT’S OPPOSITION T0 MOTION TO DISQUALIFY
HEARING OFFICER FOR CAUSE —2
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potential witness to testify regarding the two memorandums and [DWR’s municipal provider
policies at issue here.

Applicant attempts to provide insight into the interpretation of “for cause” by citing two
cases interpreting IRCP 40(d)(2). Yet, IDWR’s rule for disqualification of a hearing officerin a
contested case is much broader than this. IDAPA 371.01.01.412. Tndeed, the Rule states that in
addition to the reasons for which a judge is or may be disqualified, “hearing officers are subject
to disqualification for bias, prejudice, interest, substantial prior involvement in the case other
than as a presiding officer, status as an employee of the agency...” fd. Accordingly, the reasons
for disqualifying a hearing officer in an IDWR contested case such as this must be interpreted
more broadly than those for disqualifying a judge pursuant to the IRCP, and thus the two cases
cited by Applicant’s counsel, which are narrowly tailored to IRCP 40(d)(2), are not applicable
here.

Because of the reasons set forth in Petitioners’ Motion for Disqualification of Hearing
Officer for Cause, and in this Response, Petitioners respectfully request that Mr. Saxton be
disqualified as the hearing officer in the above captioned case.

Respectfully submitted this 25" day of October, 2006.

W~

J{dith ¥, Brawer
Attorney for Petitioners

PROTESTANTS’ RESPONSE TO APPLICANT’S OPPOSITION TO MOTION TO DISQUALIFY
HEARING OFFICER FOR CAUSE -- 3
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CERTIFICATE OF SERV ICE

I hereby certify that on this 25th day of October 2006, I caused a true and correct copy of
the foregoing PROTESTANTS’ RESPONSE TO APPLICANT’S OPPOSITION TO
MOTION TO DISQUALIFY HEARING OFFICER FOR CAUSE to be served on the
following persons via facsintile.

4
Albert P. Barker
Fax No. 208-344-6034

Glen Saxton, Hearing Officer
C/o Debbie Gibson
Fax No. 208-287-6700

I hereby certify that on this 25™ day of October 2006, I caused a true and correct copy of
the foregoing PROTESTANTS’ MOTION TO DISQUALIFY HEARING OFFICER
FOR CAUSE, the DECLARATION OF JUDITH M. BRAWER, and a copy of the
exhibits attached thereto, to be served on the following persons via first class mail,
postage pre-paid.

Albert P. Barker

BARKER ROSHOLT & SIMPSON
P.O. Box 2139

Boise, Idaho 83701-2139

Glen Saxton, Hearing Officer
Clo Debbie Gibson

IDWR, 6™ Floor

322 E. Front Street

Boise, ID 83702

Phillip Fry
4122 Homer Road
-Eagle, ID 83616

udi rawer

g0
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: Pogt Office Box 279398
BARKER Bokse, ID 83701-2130

08} 338-0700 taleph
john A Rosholt ROSHOLT (z(p_gg) 244 5034 fa.;si:ﬁg

ﬁgirgs IB;;!;%; & bra@idahowaters.com

Travis L. Thompson SIMPSON 113 Main Avenus West, Sukte 303

Shelley M. Davis LLP Twin Falls, (0 §3301-6167
Fauf L Arringlon - u {208) 733-0700 telephone
—— — (208) 735-2444 facsimile

jar@idahowaters.com

FACSIMILE. COVER SHEET

DATE: November 6, 2006
RE: Int the Mutter of Application for Permit No. 63-32061/Avimor LLC

TO: Department of Water Resources Fax #287-6700
Atin: Deborah Gibson

FROM: Albert P. Barker
NUMBER OF PAGES INCLUDING THIS COVER SHEET: 7
XX  Original will not be sent.

Original will be sent by first class maﬂ
Original will be sent by Federal Express,

MESSAGE:

Attached is a copy of APPLICANT’S OPPOSITION 70O PROTESTANTS’

MOTION TO DISQUALIFY HEARING OFFICER FOR CAUSE in the aboyve
entitled action. Thank vou.

LONPMENTIALITY NOTICE - T2 INFORMATION CONTAINED IN THS PACCIMIE COMMUNICATION 18 ATTORNEY/LIENT PRIVILEGED ANDAR
CONFIDENTIAL INFORMATION INTENDED ONLY FOR THRE USE OF THE INDIVIRUAL OR ENTITY NAMED AEOVE ¥ THE READER OF THIS COVER TAGE
5 NOT THE INTENDED RECIFIENT, OR THE EMFLOVAE OR AGENT RESPORSIRLE TO DELIVER iT TO THE INTJENDED RECTPIENT, YOU ARE WEREEY
NOTIRIED THAT ANY DISSEMINATKI, DISTRIBUTION ORCOPYING OF THIS COMMUNICATION OR THE INFORMATION CONTAINED HERFIN 15 SYRKCTLY
PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR. FLEARE IMMEDIATELY CAL)L (208) 3364700, AND RETURN TX1§ FACSIMILE TO
US AT THEABOVE ADDRESR. WE AFPRECIATE YOUR COOPRRATION.

P.81paD
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Albert P. Barker, ISB #2867

Paul L. Arrington, ISB #7198

BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson, Suite 102

P.O. Box 2139

Boise, Idaho 83701-2139

Telephone: (208) 336-0700

Facsimile: (208) 344-6034

Attorneys for Suncor Idaho LLC (n.ka Avimor, LLC)

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

APPLICANT’S OPPOSITION TO
PROTESTANTS’ MOTION TO )
DISQUALIFY HEARING OFFICER FOR:
CAUSE

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 63-32061 IN THE
NAME OF SUNCOR IDAHO, LLC

S et St S N !

COMES NOW, Avimor, Inc., fom-_;erly known as SunCor Idaho, LLC, by and through
its attorneys of record, and hereby opposes Protestants’ Motion to Disqualify Hearing Officer for
Canse. Messrs. Davidson, Mullins, and Baldwin are engaged in a long-nmning effort to do
whatever they can to delay the hearing in this case. Thus, each have filed successive raotions for
disqualification of successive hearing officers witbout cause, even though they share the same
interest. Then, upon hiting a lawyer, their attorney moved 1o vacate the hearing, Now that the
motion to vacate the hearing is denied, Protestants are indirectly attexapting to vacate the hearing
by disqualifying the hearing officer for canse. Applicant has been trying to get this application

heard for over a year, and all these Protestants want to do is delay the procesdings. This motion

APPLICANT’S OPPOSITION TO PROTESTANTS® MOTION TO
DISQUALIFY HEARING OFFICER FOR CAUSE - 1
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to disqualify Glen Saxton as the hearing officer for cause is another in a long lire of efforts to
delay this proceeding.

The petition for disqualification must be brought within fourteen ( 14) days after receipt
of motice indicating the person who will preside in the contested case or prompily on discovering
facts establishing grounds for disqualification. Idabo Code § 67-5252(2)(a) & (b).

Glen Saxton was appointed the Hearing Officer ip this matter on April 27, 2006 by the
Director. An informal prehearing conference was held on July 26, 2006 before Glen Saxton. At
that time, Mr. Saxton advised all the parties that he had previously been an employee of the
Department, that he was now retired, and that he had, in his capacity working for the water rights
bureau for the Department, some passing familiarity with the issues in the case.

The motion to disqualify asserts that Protestants only “recently leatned™ that Mr. Saxton
may be biased, may have a substantial prior involvement in a matter of importance, and was an
employee of the Department. Interestingly, before the Hearing Officer acted on the motion to
vacate, counsel for Protestants stated in writing that she was aware of grounds for bias, citing the
samme memo then she cites now. Now that the Hearing Officer has ruled on that motion and
determined that the hearing should proceed, Protestants seek to disqualify him. Jtis
gamesmanship at jts worst to ask the Hearing Officer for relief, and, when it is denied, try to
remove the Heating Officer. The facts also shows the motion to disqualify was not brought
“promptly” as required by Idaho Code § 67-5232(2)(b). |

There is no way that, given Mr. Saxton’s disclosures at the July Prehearing Conference or
even with & minimal amount of due diligence by the Protestants, they did not know that Mr.
Saxton was a former employee of the Department. The motion to disqualify Mr. Saxton as &

previous employee of the Department is not brought promptly and not brought within fourteen

APPLICANT*S QPPOSITION TO PROTESTANTS' MOTION TO
DISQUALIFY HEARING OFFICER FOR CAUGE -2
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(14) days of his appointrent as required by Idaho Code Section 67-5252(2). Therefore,
Protestants’ motion cannot be granted on that requested ground.

The second basis for the Protestants’ motion to disqualify is the allegation that Mr.
Saxton is biased and had a prior involvement in a significant issue (not in this matter, however).
This allepation relates to fwe memoranda in the Department’s files concerning the criteria for
qualification as a municipal provider.

The one document authored by Mr, Saxton involving the qualifications of an applicant as -
a mmunicipal provider merely says “any questionable application for municipal use needs fo be
accompanied by appropriate supporting information.” There is nothing in that 1998
memorandum which expresses any bias or any prior disposition concerning the Avimor
application bere. The other document is 8 2003 memorandum from Shelley Keen which
discusses a potential condition 1o be placed upon the application requiring proof of IDEQ
approval of the municipal water source prior to application of the water to beneficial use. This _
policy is consistent with Department policy involving every other type of permit required by an
outside agency. There is no indication that the Mr. Saxton has made a determination on the
extent to which Avimor qualifies as a municipal provider under Idaho Code Section 42-
202(b)(5)X¢) then or now. However, the murﬁciﬁal provider statute does nof require that the
entity be an incotporated city, but it is written more expansively to include a corporation or
association which supplies water for municipal purposes as a public water supplier deseribed in
the Idsho DEQ statutes. Idaho Code § 42-202(b)(5)(c). Avimor qualifies as such a corporation
or association

The only other allegation raised by the Protestants is that Mr. Saxton signed Permit No.

63-31966 on behalf of Director when that permit was issned to SunCor, That permit was

APPLICANT'S OPPOSITION TO PROTESTANTS® MOTION TO
DISQUALIFY HEARING OFFICER FOR CAUSE -3



NOU B8 2BWBBE 1:31 PM FR BH;F*:}'ERROSHOLT&SIMF'SON44 BE@34 TO P-?)B?S?B P.BEQ)D

e

protested but all the protests were withdrawn. There was no hearing, The Hearing Officer has
ot had to make a decision on Protestants’ objections to Avimor’s status as a municipal water
provider (whatever those objections might be, and their objections are unclear, as Protestants
have not articulated any legal basis for denying Avirmor that status).

The Director of the Department made it clear in his Order on Petitions dated June 3,
2005, involving the delivery call by the Surface Water Users, that involvement in the policies of
the Department is insufficient grounds to chatlenge the hearing officer for bias and, indeed,
that case, even the Director’s involvement in seftiement negotiations among the parties was
insufficient to require disqualification for canse. Order, p. 3. Protestants have not shown any
“cause’” for bias, as that term has been construed by the courts.

While there is no law specifically addressing Idaho Code Section 67-5252(2), court
decisiops interpreting the “for caunse” disqualification provisions of IRCP 40(d)(2) provide
valuable insight. See IDAPA with Comments and Model Rules at p. 36. (“A presiding officer
may be disqualified for any cause sufficient for disqualifying a hearing officer™).

A party may move to disqualify a judge from presiding on the

grounds of bias. ... Adverse rulings, by themselves, do not

demonstrate disqualifying bias, [] To be disqualifying, the

alleged bias “mnst stem from an extrajudicial source and result in

an opinion on the merits on some basis other than what the judge

learped from his participation in the case.” ([} A judge's

participation in prior legal proceedings involving related parfies

or issues is not grounds for disqualification for bias.
Samuel v. Hepworth, Nungester & Lezamiz, Inc., 134 Tdaho 84, 88, 996 P.2d 303, 307
(2000)(emphasis added); see also, e.g., Roselle v. Heirs and Devisees of Grover, 117 Idaho 530,

534 789 P.2d 526, 530 (Ct. App. 1990) (“Merely because a judge has participated in prior legal

APPLICANT’S OPPOSITION TO PROTESTANTS” MOTION TO
DISQUALIFY HEARING OFFICER FOR CAUSE - 4



NOU B8 2@86 1:52 PM FR BQFM)'?.RROSHOLT&SINPSONAM E@34 TO =2RB7YE76G8

proceedings involving related parties or issues does not provide grounds for the judge to recuse
himself”}.

Protestants’ claim that Mr. Saxton’s involvement with the Department, its municipal
provider guidelines or in signing the prior SunCor permit for the Director fails, as a matter of
law, of rising to the level of “cause.”

The Protestants’ blatant attempt to cause further delay and disruption to this application
proceeding should not be permitted, the motion to disqualify the hearing officer shou_ld be

denied, and the hearing should take place as scheduled on October 31, 2006. All parties have

P . oEp.0

exchanged exhibits, identified witnesses, and the general scope of their testimony. The hearing

is scheduled to go forward, and there is simply no just reason for delay.

DATED this 24™ day of October, 2006.
BARKER ROSHOLT & SIMPSON, LLP

Y 2 A

Albert P. Barker
Attorneys for SunCor Idaho, LLC
how known as Avimor LLC

APPLICANT®S OPPOSITION TO PROTESTANTS® MOTION TO
DISQUALIFY HEARING OFFICER FOR CAUSE - 5
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 24% day of Qctober, 2006, I served a true and correct
copy of the foregoing APPLICANT’S OPPOSITION TO PROTESTANTS’ MOTION TO
DISQUALIFY HEARING OFFICER FOR CAUSE on the person(s) listed below, in the

manmer indicated below: .

1daho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, ID 83720-0098

Judith M. Brawer
1502 N. 7" Street
Boise, ID 83702

Phillip Fry
4122 Homer Road
Fagle, ID 83616

.5, Mail, Postage Prepaid
_XFacsimile 287-6700
____E-Mail

__Hand Delivery

____U.S. Mail, Postage Prepaid
_AFacsimile 343-2070

__ E-Mail

____Hand Delivery

.S, Mail, Postage Prepaid
___ Facsimile

>/ BE-Mail: idphil@earthiink.net
___ Hand Delivery

Y /

Albert P. Barker

APPLICANT S OPPOSITION TO PROTESTANTS MOTION TO
DISQUALIFY HEARING OFFICER FOR CAUSE - 6
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= u 1010 W. Jefferson St., Suite 102

Post Office Box 2139

BARKER Boise, Idaho 83701-2139

Albert P. Barker > ()6 (208) 336-0700 telephone

J il & brs@idahowaters.com
John K. Simpson

Travis L. Thompson SIMPSON 113 Main Avenue West, Suite 303

; i Post Office Box 485

Shelfey M. Davis LLP Twin Falls, Idaho 83303-0485

Paul L. Arrington o = (208) 733-0700 telephone

(208) 735-2444 facsimile

jar@idahowaters.com

Albert P, Barker

apb(@idahowaters.com
October 23, 2006

oCt 2 3 2006

DEPARTMENT OF
Vid HAND DELIVERY VATER RESOURRES

Idaho Department of Water Resources
322 E. Front St.

P.O. Box 83720

Boise, Idaho 83720-0093

Re: In the Matter of Application for Permit No. 63-32061
In the Name of SunCor Idaho LLC

Ladies and Gentlemen:

Enclosed you will find two (2) copies of the Appellant’s Exhibits in the above matter—
one of which is for the Hearing Officer, L. Glen Saxton. If you have any questions, please feel
free to give me a call. Thank you.

Very truly yours,
BARKER ROSHOLT & SIMPSON LLP

Albert P. Barker

APB/cp

Enclosure (4isder) w /[ ZIDLog Ty
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Judith M. Brawer
Attorney & Counselor at Law
1502 N. 7" Street * Boise, Idaho 83702
208-871-0596 (P) « 208-343-2070 (F)
jbrawer@jbrawerlaw.com
www.jbrawerlaw.com

To: IDWR, ATTN: DEBBIE GIBSON, Fax # 287-6700

From: Judith M. Brawer

Date: October 23, 2006

Re:  Permit No. 63-32061, Protestants’ Motion to Disqualify Hearing Officer for Cause.

p.1

Please find included in this facsimile the following:

Protestants® Motion to Disqualify Hearing Officer for Cause - 3 pages
Declaration of Judith M. Brawer — 2 pages

Exhibits 1, 2 and 3 to Brawer Declaration — 5 pages

Certificate of Service — 1 page

p-B
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Judith M. Brawer (ISB # 6582)
1502 N. 7™ Street

Boise, ID 83702
208-871-0596 (phone)
208-343-2070 (fax)

Attorney for Protestants

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION |) | PROTESTANTS’ MOTION TO

FOR PERMIT NO. 63-32061 IN THE | ) .| DISQUALIFY HEARING OFFICER
NAME OF SUNCOR IDAHO, LLC ) | FOR CAUSE
)

Pursuant to Idaho Codé § 67-5252 and IDAPA 37.01.101.412, protestants ROD

DAVIDSON, LYLE MULLINS and GARTH BALDWIN (hereinafter “Protestants™) hereby
respectfully move for the disqualification of Hearing Officer Glen Saxton for cause in the above
captioned contested case. Protestants are filing this petition promptly uﬁon discovering facts
establishing grounds for disqualification, as explained below. Idaho Code § 67-5252(2)(5),
IDAPA 37.01.01.412.

Pursuant to § 67-5252, any party has a right to move to disqualify for bias, prejudice,
interest, substantial prior involvement in the matter other thanas a presiding officer, status as an
employee of the agency hearing the contested case, or any cause for which a judge is or may be
disqualified. Here, Protestants have recently learned that Mr, Saxton may have bias, substantial
prior involvement in a matter of importance 10 this case, and was, until recently, an employee of
the Idaho Department of Water Resources (hereinafter “IDWR") — the agency hearing the

contested case,
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Mr. Saxton may have bias and has prior involvement regarding the issue of whether
SunCor [daho, LLC (hereinafter “SunCor”) isa municipal water provider under Idaho Code §
42-202B(5)(c), and whether SunCor’s application to appropriate water as a municipal water
provider is complete. Both of these issues are central to Protestants’ claims in this contested case.

Mr. Saxton's bias and prior involvement is exemplified by several things recently
discovered by Protestants. First is a 2003 IDWR Memorandum directed to Mr. Saxton while he
was an employee at IDWR. See Declaration of Judith M. Brawer, Exhibit 1. This Memorandum
discusses IDWR’s interpretation of the Jaws regarding whether an applicant such as SunCor
qualifies for status as a municipal provider; arLd what information the applicant must provide to
IDWR and the public in its application before a public hearing and before being authorized to
appropriate water as a municipal provider. It appears that Mr. Saxton signed off on this
memorandum — his initials are above his name with the word “QK* — possibly indicating his
agreement with this interpretation, which Protestants contest here.

Second, Mr. Saxton authored a 1998 Memorandum regarding IDWR’s interpretation of
the 1996 Amendments to the Idaho Code related to municipal providers and what must be
included in an application for appropriation of water as a municipal provider. See Brawer
Declaration, Exhibit 2. Again, this directly relates to Protestants’ claims that SunCor does not
qualify as a municipal provider and/or did not submit a complete application for [DWR to make
such a determination.

Third, while he was an employee of IDWR, Mr. Saxton signed SunCor’s previous water
permit, No. 63-31966, for M. Karl Dreher, the IDWR director. See Brawer Declaration, Exhibit
3. This permit was issued without questioning whether SunCor even qualifies as a municipal

provider, and allowing SunCor to complete its application and pfovide proofthatitisa

PROTESTANTS® MOTION TO DISQUALIFY HEARING OrFICER FOR CALSE -- 2
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municipal provider at some later time. This permit is directly tied to the permit at issue- in this
contested case.

Accordingly, because Mr. Saxton’s previous significant involvement in this matter as the
signatory of SunCor’s initial permit to appropriate water as a municipal provider; and because of
Mr. Saxton’s stated opinions and interpretations of law which are directly at issue in this
contested case, Protestants respectfully move that he be disqualified as the hearing officer in this
case.

Dated this 23" of October, 2006. Respectfully submitted,

J
Tddh M. Brawer

PROTESTANTS’ MOTION TO DISQUALIFY HEARING OFFICER FOR CAUSE --3
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Judith M. Brawer {ISB # 6582)
1502 N. 7" Street

Boise, ID 83702
208-871-0596 (phone)
208-343-2070 (fax)

Attorney for Protestants

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 63-32061 IN THE
NAME OF SUNCOR IDAHO, LLC

DECLARATION OF JUDITH M.
BRAWER

R N

L, Judith M. Brawer, declare:

1. I am counsel of record for Protestants Rod Davidson, Lyle Mullins and
Garth Baldwin in this matter. I have personal knowledge of the maters set forth below.

2. Attached hereto as Exhibit 1 is a true and correct copy of a Memorandum,
dated August 15, 2003, to Jeff Peppersack and Glen Saxton, From Shelley W. Keen,
regarding Application for Municipal Water Use. I personally obtained this document
from the IDWR website.

3. Attached hereto as Exhibit 2 is a true and correct copy of a Memorandum
dated Mﬁch 18, 1998, to Water Allocation Bureau, Adjudication Bureau and Regional
Offices, from L. Glen Sax‘ton, regarding Water Rights for Municipal Use. I perscnally
obtained this document from the Handbook on Idaho Water Law, © 2005 Givens

Pursley, LLP.
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4. Attached hereto as Exhibit 3, is the Permit to Appropriate Water, No. 63-
31966, issued to SunCor Idaho, LLC and signed by Glen Saxton for Karl Dreher. [
personally obtained this document from the IDWR website.

1 declare under penalty of perjury under the laws of the United States that the

foregoing is true and correct. Executed this 23rd day of October, 2006, at Boise, Idaho.

O~

ith M. Brawer

DECLARATION OF JUDITH M. BRAWER -- 2

g0 |
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MEMORANDUM
DATE: Angust 15,2003 )
. |
TO: Jeff Peppersack and Glen Saxton ¢ ;
¥

FROM: Shelley W. Keen

RYE: Application for Municipal Water Use

Northern region has been receiving a considezable number of applications for permit for
prumicipal use in multiple ownership subdivisions. Other regions have received a fow similar
spplications. The applications are submitted 2s “mremicipal” use rather than “domestic” use
because the applicent purporistobe a municipal provider under §42-202B(5)(c), Idaho Code,
which defines a municipal provider as:

A carporation o associstion which supplies water for mexnicipal purposes through
a watex system regulated by the state of Idaho &5 a “public water supply” as
desciibed in section 39-103(10), Idaho Code.

Tevelopers, homeowners, of athier individuals, who do not mest the requirement that & mumicipat
provider must be 2 carporation or assoefation, have submitted a munber of the appﬁqaﬁon& We

have handled this issue by asking the epplicants to assign the application to an association or
corporation registered with the Sccretery of State to do business in Idaho.

A slightty more complicated issue, however, is that Bob Haynes was told by IDEQ that it does

7ot necessarily issne a pubic water supply mumnber until after the project is built and is serving

“eater to the users, Therefore, it is not always possible for the water right applicants to provide

IDWR with 2 document stating that they are public water suppliets. Bob Haynes and I discussed

the matter, and we propose that a capy of correspondence fiom IDEQ showing that it has been

contacted about the proposed mumicipal water use and that it is asserting jurisdiction over the Corbdiin
well site, engineering plans and specs, eic., should be sufficient to demonstrate that the applicent 4
is being regulated as a public watex supply. The permit could be issued with a condition that the -~ :*,?‘5
permit holder must provide a docnnent from IDEQ with the public water supply purnber whest

submitting proof of beneficial use. The only possible drawback that we can see is that if the

propased subdivision materializes in a smaller form than anticipated, resplting in IDEQ never

issning a public water supply mumber, then the permit may have to be amended to show domestic

nse instead of municipal use. Is this approach accepiable to you?

N 0OEUscrs\SKee\ WRMEMOS Wimitipal Provider Questions doc
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HEMORANDIH

TO: Water Allocation Buraan
adjudication Bureay
Regionat Offices

¥rom: L. Glen Saxton %

RE: WATER RIYGRTS Foxy HONICIPATL UsH

Date: March 18, 1894

ter rights

for _;—aas:mm}-u‘b‘ﬁt;' auticipateq JLUturs neege (REFN) for g.'.'..argg:ng

horizop (sx), Changas relative to ~iyad use appear §

code sectiops inm1s hurey A2-202, 42-2028, 42-217, 4731
itaho Cogde, The purpose 9L this wamg is $o rrovide
Juidance for Drocessing mnieinal uge applications ang pPermits ang

to address tWa  questiong “ohcerning +ha application oF these
Concepts to existing permits,

In +the 2as5t, municipal water right holders generally have
2lready urilizeg the benef*'ts_ cEfferad b e

since “the department has igsueq municipa) water rightg which

RAFN/PH in the 3Fplication. In gpgep o elarify the intent of ap
applicant, the regional offics shoulq detarmine +xa following;

a)  That the aPplicant gqualifies ag A MUicips) providar,
Any questionahle amplication for mmicipal yuea heeds to he |
accompanied by BpRropriate Supporting informatian, .

) The intent of ppe applicant prisr kg 2dvertisapent of an .
application. If the 2pplication {g £iled +o accommodate RATN
thes apniicant needs tn descripa the sexvics area, the Planning
horizon, the type and quantity of use in connection with
fuature neags. The lengfh oF the blanning berizon may v, )
gocording to spasisie heeds aof a given municipal Provider. I¥
the erternt or Droposed Aevelopmert Wwill b completed during
the permit davelopment bariod, the Iplicant doas not need to
provide ths additional information Telative iq RAPN/PE, .

T

T

&b .
2

- HaNDBOOK on IpAHG WATER Law ©2005 Givens Pursi ey P Page 157
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Tyo spacific guestions hava bheen raised concerning the 1238
amendments as follows:

Quastion i. Can a municipzl provider apply- the concepts to an
existing permit?

An existing permit, held by an entity that gnalifies as a

. murdcipal provider under Sectlon 42-202B(3), Idsho Codme, can
he apended to provide for RARN over a PH if the permit was
issuned prior to the effective date of the muhicipal provider
amendments and proof of beneficial use of water has nct beed
submittsd for the permit. Fermits issued after the effsctivs.
date of the amendments may not be amended hecause the permit
polder had +the opportunity to nse the provisions when the
peymit was obtalned.

Question 2, Wiil the depariment iss‘ue a license for a diversion
tate lirger than bhas actually been installed if- the - permit wes
issuad or subsamuently axended to provide for RAFN/PH.

. No. Section 42-219%(1), Idaho Code provides in pertinent part
- aa follows: , .

A license may be desued 4o a municipal -
provider for an amount up to the full capacity
of the system copst : sed in
.agcordance with the original permit provided
that the director determinss that the amount
is remsonebly necessary bo. provide for the
exlsting wuses and reasomably anticipated
future usss within tho service araa angd
otherwise satisfies the definltions and
reguirements epecified in this chapter Zor
such use, (Emphasis added).

mhis section should not be interpreted to mean that the
director will issue 2 license for = diversion rate lawgazr than
the installed capacity of the giversion works as determinsed
.during the license examination. : '

¢: MNorman C. Young

MBage -~ Pg 2

HanoBook o lbaso WATER LAw ©2005 Gvens PURSLEY LLP Page 158
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State of Idaho
Department of Water Resources

Permit to Appropriate Water

NO. 63-31966
Priority: May 21,2004 Maximum Diversion Rate: 5.00 CFS
This is to cerlify, that SUNCOR IDAHO LLC
485 E RIVERSIDE DR STE 300

EAGLE ID 83616
has applied for a permit to appropriate water from:

Source: GROUND WATER
and a permit is APPROVED for development of water as follows:

BENEFICIAL USE . PERIOD OF USE RATE OF DIVERSION
MUNICIPAL 01/01 to 12431 500CFS

LOCATION QF POINTS OF DIVERSION:
GROUND WATER L6 {NWYXSWY) Sec. 6, Twp D5N, Rge 02E, B.M., ADA County

GROUND WATER L7 (SW¥%SW) Sec. 6, Twp 05N, Rge 02E, B.-M., ADA County

GROUND WATER NWYSEY% Sec.7, Twp 06N, Rge 02E, B.M., ADA Counfy
GROUND WATER SEV%SEY Sec.7, Twp 05N, Rge 02E, B.M., ADA County
GROUND WATER SWYNEY:  Sec. 18, Twp DSN, Rgo 02E, B.M., ADA County
GROUND WATER SEVSEY: Sec. 1, Twp 05N, Rge 01E, B.M., ADA County

GROUND WATER SEYSEY% Sec. 1, Twp 05N, Rge 01E, B.M., ADA County

CONDITIONS OF APPROVAL.

1. Proofof application of water to beneficial use shall be submitted on or before March 01, 2010.

2. Subject to ail prior water rights.

3. Project construction shafl commence within one year from the date of permit issuance and shall
proceed diligently to completion unless it can be shown 1o the satisfaction of the Director of the
Department of Water Resources that delays were due fo circumstances over which the permit
holder had no confrol.

4. Right hoider shall comply with the driliing permit requirements of Section 42-235, ldaho Code and
applicable Well Construction Rules of the Department.

5. Water bearing zone to be appropriated is from 50 to 500 feet.

6. Place of use is within the area served by the public water supply system of Suncor ldaho, LLC for
use within Spring Valley Ranch. The place of use Is generally tocated within Sections 1, 12, 13 and
34, Township 05N, Range 01E; Sections 5, §, 7, 17, 18 and 20, Township 05N, Range 02E; Section
38, Townshlp 06N, Range 01E; Sections 31 and 32, Township OBN, Range 02E

7. The right holder shall not provide water diverted under this right for the irrigation of land having
appurtenant surface water rights as a primary seurce of irfigation water except when the surface
water rights are not available for use. This condition applies to all and with appurtenant surface
water rights, including land converted from imigated agricuttural use to other tand uses but still

requiring water to irrigate lawns and landscaping.
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Page 2 State of idaho

0.

' Department of Water Resources
Permit to Appropriate Water
NO. $3-31966

Prior to diversion of water under this right, the right holder shali provide a means of measurement
acceptable to the Department from all authorized points of diversion which will allow determination
of the total rate of diversion. .

Prior to o In connection with the proof of beneficial use statement to be submitted for municipal
watter use under this right, the right holder shall provide the department with documentation showing
that the water supply system is being regulated by the Idaho Department of Environmentat Quality
as a public water supply and that it has been issued a public water supply number.

The Director retains jurisdiction to require the right helder to provide purchased or leased natural
flow or stored water o offset depletion of Lower Snake River flows if neaded for salmon migration
purpcses. The amount of water required to be released Into the Snake River or a tributary, If
needed for this purpose, will be determined by the Director based upon the reduction in flow caused
by the use of water pursuant fo this permit.

" This permit Is issued pursuant to the p isions of Section 42-204, Idaho Code. Witness the sjiﬂnature of

ihe Director, affixed at Boise, this ‘F ~fay of w 2 o

=.
f ’ KARL J DREHER, Director




Oct 23 06 08:54p Judith M. Braw j 20" 432070 p.12

J

CERTIFICATE OF SERV ICE

I hereby certify that on this 23" day of Qctober 2006, [ caused a true and correct copy of
the foregoing PROTESTANTS> MOTION TO DISQUALIFY HEARING OFFICER
FOR CAUSE, the DECLARATION OF JUDITH M. BRAWER, and a copy of the
exhibits attached thereto, to be served on the following persons via facsimile.

Albert P. Barker
Fax No. 208-344-6034

Glen Saxton, Hearing Officer
C/o Debbie Gibson
Fax No. 208-287-6700

I hereby certify that on this 24% day of October 2006, 1 caused a true and correct copy of
the foregoing PROTESTANTS’ MOTION TO DISQUALIFY HEARING OFFICER
FOR CAUSE, the DECLARATION OF JUDITH M. BRAWER, and a copy of the
exhibits attached thereto, to be served on the following persons via first class mail,
postage pre-paid. '

Albert P. Barker

BARKER ROSHOLT & SIMPSON
P.O. Box 2139

Botse, Idaho 83701-21395

Glen Saxton, Hearing Officer
C/c Debbie Gibson

IDWR

322 E. Front Street

Boise, I 83702

Phillip Fry
4122 Homer Road
Eagle, ID 83616

TE&it/hM’Erawer

0.k
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Judith M. Brawer
Attorney & Counselor at Law
1502 N. ™ Strect * Boise, [daho 83702
208-871-0596 (P) « 208-343-2070 (F)
jbrawer@jbrawerlaw.com
www. jbrawerlaw.com

T Whhie 6 bton , Tl » 2L
Moot Borleer™ ayy -pogy
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P okaBmts (@%% [ormases 3
Dlnilts boC Bormitnde2-32.00/

Oyk



Oct 23 06 05:43p Judith M. Bre,"\)r ;\_,)343-2070 p.2 g0

—

CERTIFICATE OF SERVICE

I hereby certify that on this 23rd day of October 2006, I caused a true and correct
copy of the foregoing PPROTESTANTS’ LIST OF WITNESSES AND EXHIBITS, and A
COPY OF EACH EXHIBIT, to be served on the following persons via HAND DELIVERY

Albert P. Barker

BARKER ROSHOLT & SIMPOSON LLP
205 N. Tenth 8t., Suite 520

Boise, Idaho 83701-2139

Glen Saxton, Hearings Officer
C/o Debbie Gibson

IDWR

322 E. Front Street

Boise, 1D 83702

I hereby certify that on this 23rd day of October 2006, I caused a true and correct copy of
the foregoing PPROTESTANTS’ LIST OF WITNESSES AND EXHIBITS, and A COPY
OF EACH EXHIBIT, to be served on the following persons via FIRST CLASS MAIL,
postage pre-paid

Phillip Fry
4122 Bomer Road
Eagle, ID 83616

Hhdith M. Br\g\}zer \



Albert P. Barker, ISB #2867

Paul L. Arrington, ISB #7198

BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson, Suite 102

P.O. Box 2139

Boise, Idaho 83701-2139

Telephone: (208) 336-0700

Facsimile: (208) 344-6034

Attorneys for Suncor Idaho LLC (n.k.a. Avimor, LLC)'

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
. )
IN THE MATTER OF APPLICATION )
FOR PERMIT NO. 63-32061 IN THE ) APPLICANT’S INITIAL DISCLOSURES
NAME OF SUNCOR IDAHO, LLC )
) .
)

COMES NOW, SUNCOR IDAHO LLC (n.k.a. Avimor, LLC), by and through its
attorneys of record; BARKER ROSHOLT & SIMPSON, LLP, pursuant to the Notice of hearing
and Pre-Hearing Order issued by the Hearing Officer on August 7, 2006, and hereby submits the
following initial disclosures:

Idaho Code § 42-203 A(5)(e) permits the Department to consider the impact to the local
public interests arising from the application for a permit. The authority of the Director is limited
to issues relating to water resources within the State of Idaho and the Department has not been
granted the authority to act as a super-zoning agency. Consequently, Applicant objects to
consideration of issues outside the area of expertise of thé Department under the guise of local

public interest.

' On March 7, 2006, Suncor Idaho, LLC filed an Articles of Amendment to Articles of Organization with the Idaho
Secretary of State to effectuate a name change to Avimor, LLC.

APPLICANT’S INITIAL DISCLOSURES 1



) )
POTENTIAL HEARING WITNESSES

1. Bob Taunton, General Manager, Avimor, LLC, 485 E. Riverside Dr., Suite 300,
Eagle, ID 83616. In the event that Mr. Taunton is unavailable, Mike Wardle, Vice President of
Planning and Governmental Affairs, SunCor Idaho, Inc., will testify about these same matters.

Mr. Taunton will be called to testify that Avimor, LLC is a limited liability corporation,
formerly known as Suncor Idaho LLC (which is also formerly known as Spring Valley
Development LLC), created to develop the Avimor development which will initially include 840
home sites, parks and other common areas. That such municipal purposes will require water
which will be delivered by a water delivery system set up to comply with applicable regulations
imposed by the relevant city, county and state authorities. Mr. Taunton will further testify that
future development of the surrounding areas, also controlled by Avimor, LLC, will lead to
development of approximately 4000 homes over the next 20 years, that this planning horizon
requires more water than is immediately necessary, and that the appropriate planning and zoning
requirements are in the processing of being met reéarding both the initial phase of the
development as well as future development on the property.

Mr. Taunton may testify regarding any and all of the elements required by Idaho Code §
42-203A. In particular, Mr. Taunton will testify to the application process that Avimor, LLC has
undertaken for this water right. He may testify concerning any matters described on the
Application.

Mr. Taunton will testify that Avimor, LLC has obtained the right to develop the property
pursuant to an agreement with the former owners of the property, Spring Valley Livestock

Company, Inc., and that the property is held in trust for the benefit of Avimor LLC. He will also

APPLICANT’S INITIAL DISCLOSURES 2
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testify concerning Avimor’s right of access to the well sites, where those sites are not on Avimor
property.

Mr. Taunton will testify concerning the steps taken to obtain other permits necessary for
the project and the status of the permit applications. In particular, as to those permits, he will
testify that the initial phase of development has received a Comprehensive Plan Amendment,
rezoning to PC (Planned Community) and Specific Plan approval by Ada County. He will
describe the status of that plan approval as of the time of the hearing in this matter. He will
testify concerning the other permit approvals, including the grading permit, preliminary plat, 404
permit, IDEQ approvals, ACHD approvals, NPDES permits. Mr. Taunton will also describe the
status of the Ada County Comprehensive Plan process, the North Ada County Foothills planning
process, and the City of Eagle visioning and scenario planning process, and how Avimor’s
development plans are consistent with this planning process.

Mr. Taunton will testify concerning the design and specifications for the project. He will
also describe the water needs of the project and the conservation measures that Avimor has
committed to in the Avimor specific plan approved by the County.

Mr. Taunton will explain that Suncor has incorporated a separate water company to
provide drinking water and irrigation water to the planned community and the status of obtaining
approvals to supply water to the community and a separate sewer company for the community.

Mr. Taunton or the expert witnesses will discuss the agreement with the North Ada
County Foothills Association to and the neighborhood association’s protest in exchange for an
agreement to monitor wells (which is on file with the Department, and previously served on the

parties) and the resolution of other protests, including the City of Eagle’s.

APPLICANT’S INITIAL DISCLOSURES 3
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Mr. Taunton will discuss the estimated project construction costs and Avimor, LLC’s
financial resources to complete the work associated with the project.

Mr. Taunton will testify concerning the need for the project and the community benefits
arising from the construction of this project and conclude that the project is in the local public
interest.

Mr. Taunton will testify regarding the water conservation measures to be incorporated
into the development regarding irrigation of lawns, gardens, and other outside areas, and
Suncor’s long history of encouraging water conservation in its other developments.

Mr. Taunton will discuss the local economy of the watershed and local area and
how this project will improve the economy with the influx of residents to boost local
business growth, to provide more potential employees for the workforce, increase tax
revenues to the local commimity and to develop otherwise vacant land.

Mr. Taunton will testify concerning the nature of this water right and how it fits
into the overall strategy to supply water to this development. He will testify that Avimor
has elected not to seek a POD for two proposed PODs in the Northern Margin aquifer.

Terry Scanlan and Christian Petrich, SPF Water Engineering, LLC, 600 E. River Park
Lane, Suite 105, Boise, ID 83706 will testify as expert witnesses on behalf of the Applicant.

Mr. Scanlan and Mr. Petrich will testify about the preparation of the application,
including the points of diversion and the place of use of the water right and responses to
questions raised by the Department. They will discuss the aquifer studies that they have
performed in this area and the information available concerning the aquifers in the Treasure
Valley and in this locale. They will testify concerning the assumptions relative to the water

needs of the Avimor Development and how this application is consistent with the conservation of

APPLICANT’S INITTIAL DISCLOSURES 4
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water resources in the area. They will explain the different aquifers in the area, and the impact of
Avimor’s decision to withdraw the application with respect to the two proposed points of
diversions in the Northern Margin aquifer. Mr. Scanlan and Mr. Petrich will discuss the
characteristics of the aquifers in the area, including the Willow Creek, Northern Margin, and
Treasure Valley aquifers. They will explain that the Willow Creek aquifer (and other Foothills
aquifers are hydrologically distinct from the Northern Margin aquifers. They will discuss the
impacts to the aquifers from the application, and explain the extent of the recharge and the
capacity of the aquifer to support the proposed withdrawals. They will explain why the
withdrawals proposed will not impact the Treasure Valley aquifers. They will explain why the
water withdrawals will not injure the Willow Creek aquifer users or reduce the quantity of water
available under existing water rights. They will explain that the Protestants” water rights will not
be injured by the proposed water withdrawals and the basis for these conclusions. They may
explain how and why the other protests have been resolved.

Mr. Scanlan and Mr. Petrich will explain how the application is consistent with the
Department’s handling and granting of previous municipal water right applications. They will
explain the relationship between this application for Permit No. 63-32061 and Permit No. 63-
31966 for the Sandy Hill aquifer, including the potential for aquifer recharge.

Mr. Scanlan and Mr. Petrich will provide the factual and technical support for these
conclusions and may testify concerning any of the factual and technical material in the exhibits
supplied contemporaneously herewith. They will also testify about their qualifications to draw

the conclusions to be presented at the hearing.

APPLICANT’S INITIAL DISCLOSURES 5



DATED thjsz_f;fﬁ/ay of October, 2006.

BARKER ROSHOLT & SIMPSON, LLP

Y 74

Albert P. Barker
Attorneys for SunCor Idaho, LLC
now known as Avimor LLC

CERTIFICATE OF SERVICE

1 hereby certify that on the Zfréy of October, 2006, I served a true and correct copy of
the foregoing APPLICANT’S INITIAL DISCLOSURES AND APPLICANT’S EXHIBITS

on the person(s) listed below, in the manner indicated below:

Idaho Department of Water Resources
322 E. Front Street

P. O. Box 83720

Boise, ID 83720-0098

Judith M. Brawer
1502 N. 7% Street
Boise, ID 83702

Phillip Fry
4122 Homer Road
Eagle, ID 83616

APPLICANT’S INITIAL DISCLOSURES

____U.S8. Mail, Postage Prepaid
__ Facsimile 287-6700

_ E-Mail

_ Y Hand Delivery

____U.S. Malil, Postage Prepaid
____ Facsimile

___E-Mail

_XHand Delivery

.S. Mail, Postage Prepaid
[ Facsimile
__ E-Mail
____Hand Delivery

U

AlB&rt P. Barker



IDAHO DEPARTMENT OF

WATER RESOURCES

FAX

To: Albert Barker & Judith Brawer From: Deborah J. Gibson
(208) 287-4942
Fax: 344-6034 & 343-2070 Date: October 20, 2006
Phone: Pages: 4
Re: Suncor Idaho Appl. For Permit CC:
No. 63-32061
E\’U/rgent Iﬂéor Review O Please Comment [ Please Reply [ Please Recycle

Attached is the hearing officer’s order entitled Denial of Motion for Extension of Time for Hearing
and Approval of Agreement to Extend Time for Filing Exhibits and Witness Lists. This copy is the
only service copy of this order you will receive.

Please contact me immediately at the above number if you have any problems with the transmission
of this fax.



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION ) DENIAL OF MOTION FOR EXTENSION OF
FOR PERMIT NO. 63-32061 IN THE ) TIME FOR HEARING AND APPROVAL OF
NAME OF SUNCOR IDAHO, LLC ) AGREEMENT TO EXTEND TIME FOR FILING
) EXHIBITS AND WITNESS LISTS

On August 7, 2006, the hearing officer in the above captioned matter issued a Notice of
Hearing and Pre-Hearing order as follows:

1. The hearing will be conducted on:
Date: October 31 and November 1, 2006
Time: 9:00 a.m.
Place: IDWR Conference Rooms “A & B”
322 East Front Street, 6™ Floor
Boise, 1D
2, The parties shall identify and exchange the names of expert and lay witnesses
at least 14 days before‘the hearing and shall provide the information to the hearing
officer.

3. The parties shall exchange proposed exhibits and shall provide a copy to the
hearing officer at least 14 days before the hearing.

On October 13, 2006, Judith M. Brawer filed a Motion for Extension of Time For
Hearing on behalf of protestants Rod Davidson and Lyle Mullins.

On October 13, 2006, the applicant, Suncor Idaho, LLC filed an Objection to Motion For
Extension of Time For Hearing.

On October 16, 2006, protestants Rod Davidson, Lyle Mullins and Garth Baldwin filed
Protestant’s Response to Objection to Motion For Extension of Time For Hearing.

On October 16, 2006, the protestants including protestant Phillip Fry submitted a
Stipulated Agreement to Extend Time For Filing Exhibits and Witness List to October 23, 2006.

DENIAL OF MOTION FOR EXTENSION OF TIME FOR HEARING AND APPROVAL OF
AGREEMENT TO EXTEND TIME FOR FILING EXHIBITS AND WITNESS LIST-Pg 1



On October 19, 2006, the applicant submitted Consent to the Extension of Time for |
Filing Exhibits and Witness Lists agreeing to extend the date to October 23, 2606.

ORDER

Having reviewed the above described motion, objection, response, and consent, the
hearing officer hereby orders as follows:

1. The protestants’ motion to extend the date of the hearing scheduled to start on
October 31, 2006 is DENIED.

2. The agreement of the parties to extend the date for the exchange of exhibits and to
identify witnesses is APPROVED extending the date to October 23, 2006. The parties shall also
serve the hearing officer by this date.

Dated this 2 Q E[ay of October, 2006.

= S

L. GLEN SAXTON, P.L. /
Hearing Officer /

DENIAL OF MOTION FOR EXTENSION OF TIME FOR HEARING AND APPROVAL OF
AGREEMENT TO EXTEND TIME FOR FILING EXHIBITS AND WITNESS LIST —Pg 2



CERTIFICATE OF SERVICE

THEREBY CERTIFY that on this 927‘_’% day of October, 2006, a true and correct copy
of the document described below was served by placing a copy of the same by facsimile or email
to the following:

Docunient Served: DENIAL OF MOTION FOR EXTENSION OF TIME FOR HEARING
AND APPROVAL OF AGREEMENT TO EXTEND TIME FOR FILING
EXHIBITS AND WITNESS LIST

SUNCOR IDAHO LLC PHILLIP FRY

C/O ALBERT P BARKER 4122 HOMER RD
BARKER ROSHOLT & SIMPSON EAGLEID 83616

PO BOX 2139 Email: idphil@earthlink.net
BOISE ID 83701-2139

Fax: 344-6034

ROD DAVIDSON
GARTH BALDWIN
LYLE MULLINS

C/0 JUDITH BRAWER
1502 N 7™ ST

BOISE ID 83702

Fax: 343-2070

Nofsteld 2 Uhoooo
Deborah J. Gibson

Administrative Assistant
Idaho Department of Water Resources

DENIAL OF MOTION FOR EXTENSION OF TIME FOR HEARING AND APPROVAL OF
AGREEMENT TO EXTEND TIME FOR FILING EXHIBITS AND WITNESS LIST —Pg 3
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Albert P. Barker, ISB #2867

BARKER ROSHOLT & SIMPSON LLp
205 N. 10™ St., Suite 520

P.O. Box 2139

Boise, ID 83701-2139

Telephone: (208) 336-0700

Facsimile: (208) 344-6034

Attorneys for SunCor Idaho LLC

BEFORE THE DEPARTMENT OF WATER RESQURCES

FOR THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )} CONSENT TO THE

FOR PERMIT NO. 63-52061 IN THE ) EXTENSION OF TIME

NAME OF SUNCOR, IDAHQ, LLC. ) FOR FILING EXHIBITS
) AND WITNESS LISTS

Comes now the applicant Suncor Idaho LLC, now known as, Avimor, LLC by
and through its counsel of record and hereby consents to the Protestants’ proposal that
exhibits filing and exchange, and identification of witness be moved to Monday October
23, 2006, for all parties. :

DATED this 19 day of October, 2006,
BARKER ROSHOLT & SIMPSON LLP

AL

Albért P. Barker
Attorneys for SunCor Idaho LLC
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CERTIFICATE OF SERVICE

I HERERY CERTIFY that on this |4 day of October, 2006, T served 4 true
and correct copy of the CONSENT TO THE EXTENSION OF TIME FOR
FILINGEXHIBITS AND WITNESS LISTS upon:

Judith M. Brawer — U.8. Mail, Postage Prepaid
Facsimile

1502 N. 7" St. ;
Boise, ID 83702 —— E-mail
Attomey for Davidson, Mulling & Baldwin

Phillip Fry U.S. Mail, Postage Prepaid
4122 Homer Road ' Facsimile
Bagle, ID 83616 ___ E-Mail

Albert P. Barker

NOTICE OF APPEARANCE - 1

#x TOTAL PAGE.B3 *xx
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L . 1010 W Jeffersoor;f St, Suite 102
Post Oifice Box 2139
BARKER : Soise, ID 837012139
John A. Rosholt ROSHOLT (208) 336-0700 telephone
- {208) 344-5034 facsimile
?égir% P'Sﬁg;irn & ) brg@idahewaters.cc;m
Travis L, Thompsan SIMPSON 113 bain Avanue Woet, Sulta 303
—~ . ain Avenue Wagt, Suita
Sheliey M, Davis LLP Twin Falls, 1D 83301-6167
Paul L. Arringfon n n (208) 733-0700 tetephone
: (208) 735-2444 facsimile
jar@idahowaters som
FACSIMILE COVER SHEET
DATE: October 19, 2006
RE: Permit No. 63-32061, Suncor, Idaho, LLC/ Avitmor, LLC
TO: Debbie Gibson FACSIMTILE#: 287-6700

FROM:  Albert Barker

NUMBER OF PAGES INCLUDING THIS COVER SHEET: 3

[]  Original will not be sent. .
] Original will be sent by first class mail
[]  Original will be sent by Federal Express.

MESSAGE:

CONFIGENTIALTY BOICE - THE INFORMATION CONTAINID IN THIS FACHIMILE CUMMUNICATION [5 ATTORNGYALIENT PRIVILEGED ANDOR DONFIDENTIAL IPORMATION DNTENDED ONLY FOR
THE USE OF THE TWOIVIDUAL O ENTITY NAMED ABOVE IF THE READER OF THTS COVER PAGE TENQT THF, INTENDED RECIHENT, QR THE EMPLOYEE QR AGENT NESROHSIELE. TOTELIVER, IF
7O THE INTENDED RECIPSNT, YOU ARE HEREBY NOTIFED THAT ANY DISEEMINATICN DISTRIBUTION OROOFYING OF THIE COMMUNICATION CR THE INFORMATION CONTANED HERETR 16
STRICTLY FRGHISITED, T YOU HAVE RECEIVED THTS COMMUNICATION DN ERRAM, PLEASE DAWEDIATELY CALL (0% 3360000, AND NETURN THIS PACSIMILE 7 U5 AT THEAROVE AUDRFSS WE
AMNECATE YOUR COOPERATICN.
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Judith M. Brawer (ISB # 6582) . RECEIVED
1502 N. 7™ Street

Boise, ID 83702 . » oCT 1 9 2006
208-871-0596 (phone) : DEPARTMENT OF
208-343-2070 (fax) _ | WATER RESOURCES

/c).e,clpé [‘# C/M %ﬁ/eb

Attorney for Protestants

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 63-32051 IN THE
NAME OF SUNCOR IDAHO, LLC

STIPULATED AGREEMENT TO
EXTEND TIME FOR FILING
EXHIBITS AND WITNESS LIST

T

Protestants ROD DAVIDSON, LYLE MULLINS and GARTH BALDWIN, hereby file
this Stipulated agreement to extend the time for identifying and exchanging the names of expert
and lay witness and for exchanging proposed exhibits in the above-captioned case.

On August 7, 2006 the Hearing Ofﬁcer issued a Pre-Hearing order scheduling a hearing
for October 31 and November 1, 2006 in this case, and rec/;[uiring the parties to identify and
exchange the names of expert and lay witnesses and to exchange proposed exhibits at least 14
days before the hearing, which is October 17, 2006. On October 12, 2006 the Protestants filed a
Motion for Extension of Time for Hearing, which the Applicant opposed.

The Hearing Officer is currently out of town and unable to rule on the Motion for
Extension of Time prior to the October 17, 2006 filing deadline. At the request of counse] for
Protestants Davidson, Mullins and Baldwin, the parties have agreed to postpone this filing and
exchange until Monday, October 23, 2006. Protestants’ counsel, Judith M. Brawer, conferred
with the other parties in this case, Mr. Albert Barker, counsel for SunCor Idaho, LLC, and Mr.
Phillip Fry and all have agreed to this ;axtension and that the extension will apply to all parties.

The Hearing Officer will have an opportunity to rule on Protestants’ Motion for Extension of
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Time for Hearing, and Protestants’ éttorney will have an opportunity to compile the required
exhibits and witness list.

This Stipulation does not replace or amend Protestants’ Motion for Extension of Time for
Hearing, or Applicant’s opposition thereto.

Dated this 16™ Day of October, 2006. Respectfully Submitted,
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CERTIFICATE OF SERVICE WATER A OE

I HEREBY CERTIFY that on this [_ 6“&1;}’ of October, 2006, a true and correct copy of the
STIPULATED AGREEMENT TO EXTEND TIME FOR FILING EXHIBITS AND WITNESS
LIST were served by placing a copy of the same in the United States mail, postage prepaid and
properly addressed to the following:

SUNCOR IDAHO LLC PHILLIP FRY

C/0 ALBERT P. BARKER ' 4122 Homer Road
BARKIER ROSHOLT & SIMPSON Eagle, ID 83616
P.O.Box 2139

Boise; ID 83701-2139
Via Facsimile: 344-6034

ROD DAVIDSON LYLE MULLINS .
2220 Laan Lane 1574 Ellington Way
Nyssa OR 97913-5526 Eagle, ID 83616
GARTH BALDWIN IDWR — WESTERN REGION
6050 HWY 55 ATTN: L. GLEN SAXTON
Horseshoe Bend, ID 83629 HEARING OFFICER
322 E. Front Street
BeeBhen=f3700

Boise, ID 83720-0098
Via Facsimile: 287-6700

u ith\ﬁ\gréwer S~
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Judith M. Brawer (ISB # 6582)
1502 N. 7% Street

Boise, ID 83702

208-871-0596 (phone)
208-343-2070 (fax)

Attorney for Protestants

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

['IN THE MATTER OF APPLICATION | ) | STIPULATED AGREEMENT TO
FOR PERMIT NO. 63-32061 INTHE |) | EXTEND TIME FOR FILING
: NAME OF SUNCOR IDAHO, LLC } EXHIBITS AND WITNESS LIST

) S e

Protestants ROD DAVIDSON, LYLE MULLINS and GARTH BALDWIN, hereby file

this stipulated agreement to extend the time for identifying and exchanging the names of expert
and lay witness and for exchanging proposed exhibits in the abové-captioned case.

On August 7, 2006 the Hearing Officer issued a Pre-Hearing order scheduling a hearing
for October 31 and November 1, 2006 in this case, and requiring the parties to identify and
exchange the names of expert and lay witnesses and to exchange proposed exhibits at least 14
days before the hearing, which is October 17, 2006. On October 12, 2006 the Protestants filed a
Motion for Extension of Time for Hearing, which the Applicar.n opposed.

The Hearing Officer is currently out of town and unable to rule on the Motion for
Extension of Time prior to the October 17, 2006 filing deadline. At the request of .counsel for
Protestants Davidson, Mullins and Baldwin, the parties have agreed to postpone this filing and
exchange until Monday, October 23, 2006. Protestants’ counsel, Judith M. Brawer, conferred
with the other parties in this case, Mr. Albert Barker, caunsel for SunCor Idaho, LLC, and Mr,
Phillip Fry and all have agreed to this ;axtension and that the extension will apply to all parties.

The Hearing Officer will have an opportunity to rule on Protestants® Motion for Extension of



(Ot 19.06 02857 Judih M. Bray ) 2" \5-2070 p3 gl

J

Time for Hearing, and Protestants’ z;.ttomey will have an opportunity to compile the requiréd
exhibits and witness list.

This Stipulation does not replace or amend Protestants’ Motion for Extension of Time for
Hearing, or Applicant’s opposition thereto.

Dated this 16" Day of October, 2006. Respectfully Submitted,

£ v/\
udift! N& Brawer—
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this day of October, 2006, a true and correct copy of the
STIPULATED AGREEMENT TO EXTEND TIME FOR FILING EXHIBITS AND WITNESS
LIST were served by placing a copy of the same in the United States mail, postage prepaid and
properly addressed to the following:

SUNCOR IDAHOLLC PHILLIP FRY
C/O ALBERT P. BARKER 4122 Homer Road
BARKER ROSHOLT & SIMPSON Eagle, ID 83616
P.C. Box 2139

Boise, ID §3701-2139
Via Facsimile: 344-6034

ROD DAVIDSON LYLE MULLINS
2220 Laan Lane 1574 Ellington Way
Nyssa OR 97913-5526 Eagle, ID 83616
GARTH BALDWIN IDWR — WESTERN REGION
6050 HWY 55 ATTN: L. GLEN SAXTON
Horseshoe Bend, ID 83629 HEARING OFFICER

2735 Airport Way

Boise, ID 83705-5082
Via Facsimile: 287-6700

)
Ju\@l M. Brawer e
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Judith M. Brawer (ISB # 6582)
1502 N. 7™ Street

Boise, ID 83702

208-871-0596 (phone)
208-343.2070 (fax)

Attorney for Protestants

BEFORE THE DEPARTMENT OF WAT I;IR RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION | ) PROTESTANTS’ RESPONSE TO
FOR PERMIT NO. 63-32061 INTHE {) | OBJECTION TO MOTION FOR
NAME OF SUNCOR IDAHO, LLC ) { EXTENSION OF TIME FOR
) | HEARING

COMES NOW, the Protestants ROD DAVIDSON, LYLE MULLINS and GARTH
BALDWIN! (bereinafter “Protestants”), by and through their attorney, Judith M. Brawer, hereby
file this Response to Applicant, SunCor Idaho 1.1L.C’s abjection to petitioners’ request an
extension of time for the hearing in the above-captioned case. Petitioners also urge the
Department to act on this motion for extension and objection prior to Tnesday, October 17, when
the parties are required to exchange exhibits and identify witnesses.

In its objection, the Applicant attempts to paint the Protestants in a negative light by
accusing them of deliberately attempting to delay the hearing by filing subsequent notices of
disqualifications of hearing officers. What the Applicant does not admit is that it also filed a
notice of disqualification of hearing officer on October 7, 2005. As the IDWR regulations make

clear, any party may petition for the disqualification of a hearing officer. IDAPA 37. 01.01.412.

l protestant Garth Baldwin joins in the previously filed request by Petitioners Davidson and
Mullins to extend the hearing.
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It is unconscionable for Applicant to attack Protestants for simply exercising this right, especially
when the Applicant has done the same thing,.

It is common pzactice to postpone a hearing when one party retains new legal counsel.
This is simply commaon courtesy (o enable the new counsel to learn the facts and intricacies of
the case and adequately prepare for the hearing.

Protestants did not bring in counsel in a way that would cause disruption or delay the
praceedings, as the Applicant accuses. The Protestants, individual local landowners concerned
with the environmental impacts of the requested water right, attempted to do as much work as
possible pro se because of the high costs of retaining legal counsel. Yet it has now come o a
point where engaging legal counsel is necessary. As stated in the Motion for Extension of Time
for Hearing, Protestants began their effort to retain counsel immediately after the Prehearing
Conference. Because of conflicts of interest of a number of attomeys that Protestants contacted,
however, they were unable to find counsel until recently.

Postponing the bearing for a mere 30 to 40 days will not prejudice the Applicant, as it
claims here. To the contrary, #0f postponing the hearing will prejudice the Protestants because
their counsel will not have adequate time to become familiar with the intricacies of this case and
prepare the exhibits and list of witnesses as required by the Prehearing Order. One of the issues
in this case — the claim by Applicant that it is a municipal water user — is a novel issue that is of
concern to both the Protestants and to IDWR, as is evident by a number of IDWR memos in
Protestants” possession. Indeed, one such memo, dated August 15, 2003, was addressed to the
hearing officer, Glen Saxton, and raises the issue of whether Mr. Saxton should be disqualified

as the hearing officer and instead be called as a witness in this case. Thus, given the novelty of
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this issue and the potential conflict of interest of the Hearing Officer, additional time is necessary
to research this issue further.

Again, Protestants respectfully request that their Moﬁoﬁ for Extension of Time for
Hearing be granted. Further, Protestants respectfully request that the Hearing Officer rule on this
motion before the exchange of exhibits and identification of wilnesses.

DATED thisl@aa}' of October, 2006, Respectfully submitted,

udith M. Brawer
Attorney for Protestants
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Judith M. Brawer (ISB # 6582)
1502 N. 7" Street

Boise, 1D 83702
208-871-0596 (phone)
208-343-2070 (fax)

Attorney for Protestants

BEFORE THE DEPARTMENT OF WATER RESQURCES

OF THE STATE OF IDAHO
TN THE MATTER OF APPLICATION PROTESTANT’S NOTICE OF
FOR PERMIT NO. 63-32061 IN THE ATTORNEY APPEARANCE

NAME OF SUNCOR IDAHO, LLC

™ e e S

Protestant GARTH BALDWIN (hereinafter “protestants™”) hereby give notice of
the appearance of Judith M. Brawer as counsel for protestant in the above captioned case.

Service of all papers by U.S. Mail and Federal Express should be addressed as
follows:

Judith M. Brawer

Attorney & Counselor at Law

1502 N. 7™ Street

Boise 1D 83702

Facsimiles may be transmitted to Ms. Brawer at 208-343-2070.

Respectfully submitted this l_b day of October, 2006.

uccl!'th M. Braweer
Attbroey for Protestants
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CERTIFICATE OF SERVICE

WA
[ HEREBRY CERTIFY that on this J_ day of
PROTESTANTS' RESPONSE TO OBJECTIO

October, 2006, a true and correct COpy of the
N TO MOTION FOR EXTSION OF TIME FOR

HEARING and PROTESTANT’S NOTICE OF ATTORNEY APPEARANCE were served by
placing a copy of the same in the United States mail, postage prepaid and properly addressed to

the following:
_S_UNCOR IDAHGLLC . PHILLIP FRY
/O ALBERT P. BARKER 4122 Homer Road

BARKER ROSHOLT & SIMPSON
P.0.Box 2139

Boise, ID 83701-2139

Via Facsimile: 344-6034

Eagle, ID 83616

ROD DAVIDSON
2220 Laan Lane
Nyssa OR 97913-5526

LYLE MULLINS
1574 Ellington Way
Eagle, ID 83616

GARTH BALDWIN
6050 HWY 55
Horseshoe Bend, ID 83629

IDWR — WESTERN REGION
ATTN: L. GLEN SAXTON
HEARING OFFICER

2735 Airport Way

Boise, ID 83705-5082

Via Facsimile: 287-6700
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FACSIMILE COVER SHEET
DATE: October 13, 2006
RE: In the Matter of Application for Permit No. 63-32061/SunCor Idaho LLC
TO: Department of Water Resources Fax # 287-6760
FROM: Albert P. Barker

NUMBER OF PAGES INCLUDING THIS COVER SHEET: 3

XX  Original will not be sent.
Original will be sent by first class mail.
Original will be sent by Federal Express.

MESSAGE:

P.o1pp

Attached for filing is an QBJECTION TQO MOTION FOR EXTENSION OF

TIME FOR HEARING in the above entifled action. If vou have any questions,

please give me a call. Thank vou.

CONFIDENTIALITY NOTICE « THE INFORMATION CONTAINED IN THIS PACSIMILE COMMUNICATION IS ATTORNEY/CLIENT FRIVILEGED AND/OR
CONFIDENTIAL INFORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE IF THE RRADER OF THIS {OVER FAGE
IS NOT THE ISTENDED RECIFIENT, OR ‘TAZ EMPLOYEE OR AGENT RESPONSIDLE TO DELVER TT TO THE INTENDED FECYPMIENT, YOU ABRE HERERY
MOTIFIED THAT ANY (HSSEMINATION, DISTRIBUTION ORCOTYING OF THIS COMMUNICATION OR THE (NFORMATION CONTAINED HEREIN 1S STRICTLY
PRORIGITED. [F YOU HAVE RECEIVED THIS COMMUMCATION IN ERROR. FLEASE WMMEDIATELY CALL (20%) 3360100, AND RETURN THIS RACSIMILE TO

US AT THEABOVE ADURESS WE AFPRECIATE YOUR COOPERATION.
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Albert P. Barker, 1SB #2867

Paul L. Arrington, ISB #7198

BARKER ROSHOLT & SIMPSON LLP
205 North Tenth 8t., Suite 520

P.O. Box 2139

Boise, Idaho 83701-2139

Telephone: (208) 336-0700

Facsimile: (208) 344-6034

Attorneys for SunCor Idaho, LLC

BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO
)
IN THE MATTER OF APPLICATION FOR Y  OBJECTION TO MOTION FOR
PERMIT NOQ. 63-32061 IN THE NAME OF ) EXTENSION OF TIME FOR
SUNCOR IDAHO, LLC } HEARING
)
)

COMES NOW, the Applicant, SunCor Idaho LLC, now known as Avimor LLC, by and
through its attorneys of record, Barker Roﬁholt & Simpson, and hereby objects to the Request for
Extension of Time by Davidson and Mullins. Applicant also urges the Department to act on this
motion for extension and objection prior to Tuesday, October 17, when the parties are required to
exchange exhibits and identify witnesses.

The Application for Permit was filed January 23, 2005, more than. 20 months ago. Mr.
Davidson and Mr. Mullins filed a joint Protest May 19, 2005, more than 16 months ago. A
Prehearing Conference was held in September L:)f 2005, at which time Mr. Davidson and Mz,
Mullins had the opportunity to learn about the administrative process.

Even though Mr. Davidson and Mr. Mullins have been acting in concert, they have been

engaged in an active effort to delay the hearing of this matter by filing subsequent notices of

OBJECTION TO MOTION FOR EXTENSION OF TIME FOR HEARING 1
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disqualification of hearing officers. Mr. Davidson filed his Notice of Disqualification on
November 21, 2005. Mr. Mullins filed a separate Notice of Disqualification on February 6,
'2006. These Notices of Disqualification substantially delayed the hearing. Now we have
another atternpt to delay the hearing with a last minute request for delay, occasioned by the last
rminute retention of an attorney. A Prehearing Conference was held nearly three months ago, at
which time 2 hearing date was attempted to be established. Some of the Protestants raised
possibility that the Protestants would retain counse! even asking them to show up at the hearing
with counsel unannounced. The Hearing Officer advised Protestants that they could bring in
counsel, but stated that bringing in counsel at the last minute would not be done in a way that
would cause disruption or delay to the proceedings. Now, the Protestants are attempting to do
exactly what they were told they would not be permitted to do——delay and disrupt the proceeding
and further prejudice the Applicant. At the Prebearing, Applicant requested the hearing be set in
September. The Hearing Officer set the hearing date in the latter part of October because the
Protestants asserted that they could not be present for a hearing in September. Now, Protestants
are seeking a further delay until December of 2006, placing the hearing nearly two years after
filing of the original Application.

While counsel might bave only been recently retained, the Protestants have known about
this matter for a long time. They have had more than adequate time, since the filing of their
Protest in May of 2005, to retain counsel. It is unconscionable for them to request a delay in the
proceedings only a handful of days before the deadline for ideptifying witnesses and exhibits
after being told that retaining counsel would not be a reason for delay. SunCor is ready to
proceed. SunCor is entitled to proceed without further delay. The Motion for Extension of Time

should be denied, and Protestants be held to the date that they requested. Applicant requests that

OBJECTION TO MOTION FOR EXTENSION OF TIME FOR HEARING 2
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the Hearing Officer rule on this motion before the exchange of exhibits and identification of

withesses.

DATED this 13% day of Octobet, 2006,

BARKER ROSHOLT & SIMPSON, LLP

Albert P. Barker

Attorneys for SunCor Idaho, LLC

OBJECTION TO MOTION FOR EXTENSION OF TIME FOR HEARING

P.B4p.]
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CERTIFICATE OF SERVICE

I hereby certify that on the 15" day of October, 2006, I served a true and correct copy of
the foregoing OBJECTION TO MOTION FOR EXTENSION OF TIME FOR HEARING
on the person(s) listed below, in the manner indicated below:

Idaho Department of Water Resources
322 E. Front Street

P. O. Box 83720

Boise, ID 83720-0098

Garth Baldwin
6050 Hiway 55
Horseshoe Bend, ID 83629

Phillip Fry
4122 Homer Road
Eagle, ID 83616

Judith M. Brawer
1502 N. 7" Street
Boise, ID 83702

___U.8. Mail, Postage Prepaid
% Facsimile 287-6700
____E-Mail

_L(U.S. Mail, Postage Prepaid
___Facsimile
_ E-mail

_gU.S. Mail, Postage Prepaid
___ Facsimile
___E-Mail

1.8, Mail, Postage Prepaid
" Facsimile
__E-Mail

Albert P. Barker

OBJECTION TO MOTION FOR EXTENSION OF TIME FOR HEARING

P.2SpA0

¥k TOTAL PAGE.BS *x
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RE
OCT 16 2006 CEIVED
Judith M. Brawer (ISB # 6582) DEPARTMEN, OCT 1 ~
1502 N. 7" Street WATER RES™ 17 " 3 200
Boise, ID 83702 WESTE s GuECES

208-871-0596 (phone)
208-343-2070 (fax)

Attorney for Protestants

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 63-32061 IN THE

) | MOTION FOR EXTENSION OF TIME

)
NAME OF SUNCOR IDAHO,LLC  |)

)

FOR HEARING

For the reasons set forth below protestants ROD DAVIDSON and LYLE MULLINS
(hereinafter “protestants™), by and through their attofney, Judith M. Brawer, hereby respectfully
request an extension of time for the hearing in the above-captioned case.

Until now, protestants have been operaﬁng pro se in all administrative procedures related
to this matter. Upon receipt of the August 7, 2006 Notice of Hearing and Pre-Hearing Order and
' with all other parties represented by legal counsel, howéver, protestants realized that it is in their
best interest to retain an attorney. Protestants have been diligently looking for an attorney since |
the August 7, 2006 Notice of Hearing. Nonetheless, it was not until recently that they were able
to find legal counsel who did not have a conflict of interest and who could represent them in this
matter.

Pursuant to the Notice of Hearing and Pre-Hearing Order, the hearing is currently
scheduled for Oc¢tober 31 and November 1, 2006. VFur'ther, all expert and lay witnesses and

exhibits must be identified and exchanged 14 days before the hearing, or by October 17, 2006.
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This gives petitioners’ recently retained legal counsel very limited time to learn the details of this
case and to comply with the requirements of the Pre-Hearing Order.

Thus, protestants respectfully request that the hearing be postponed until the beginning of
" December. Specifically, because one of the protestants will be out of town for most of
NO\.lember, we respectfully request that the hearing be held some time between December 4 and
. December 15, 2006,

Respectfully submitted this @\gy of October, 2006.

M. Brawer
rney for Protestants

Motion for Extension of Time For Hearing -- 2
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Judith M. Brawer (ISB # 6582) 0CT 13 2005
1502 N. 7" Street T -
Boise, ID 83702 WESTERN SrmCES

208-871-0596 (phone) |
208-343-2070 (fax)

Attorney for Protestants

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION | ) | PETITIONERS’ NOTICE OF
FOR PERMIT NO. 63-32061 INTHE |) | ATTORNEY APPEARANCE
NAME OF SUNCOR IDAHO, LLC ) '

)

Protestants ROD DAVIDSON and LYLE MULLINS (hereinafter “protestants™)
hereby give notice of the appearance of Judith M. Brawer as counsel for protestants in the
above captioned case.

Service of all papers by U.S. Mail and Federal Express should be addressed as
follows:

 Judith M. Brawer

Attorney & Counselor at Law

1502 N. 7" Street

Boise ID 83702

Facsimiles may be transmitted to Ms. Brawer at 208-343-2070.

o.dzl/\
Respectfully submitted this '_ day of October, 2006.

/\—/_\
Jidith M. Braweer

ttorney for Protestants




CERTIFICATE OF SERVICE

Mo
I HEREBY CERTIFY that on this\‘i day of October, 2006, a true and correct copy of the
MOTION FOR EXTSION OF TIME FOR HEARING and PETITIONERS’ NOTICE OF
ATTORNEY APPEARANCE were served by placing a copy of the same in the United States
mail, postage prepaid and properly addressed to the following:

SUNCOR IDAHO LLC

C/O ALBERT P. BARKER
BARKER ROSHOLT & SIMPSON
P.O. Box 2139

Boise, ID 83701-2139

PHILLIP FRY

4122 Homer Road
Eagle, ID 83616

ROD DAVIDSON
2220 Laan Lane .
Nyssa OR 97913-5526

LYLE MULLINS
1574 Ellington Way
Eagle, ID 83616

GARTH BALDWIN
6050 HWY 55
Horseshoe Bend, ID 83629

IDWR - WESTERN REGION
ATTN: L. GLEN SAXTON
HEARING OFFICER

2735 Airport Way

Boise, ID 83705-5082

A

udith M. Brawer
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR PERMIT NO. 63-32061 IN THE ) NOTICE OF HEARING AND
NAME OF SUNCOR IDAHO, LLC ) PRE-HEARING ORDER

)

On January 25, 2005, SunCor Idaho, LLC ("applicant"), submitted the above captioned
application to the Department of Water Resources ("Department"). The Department
subsequently received protests against approval of the application. Since two pre-hearing
conferences did not resolve the contested matter, the Department has scheduled a hearing as
described below. The presiding officer at the hearing will be L. Glen Saxton.

ORDER

IT IS THEREFORE HEREBY ORDERED as follows:

1. The hearing will be conducted on:
Date: October 31 and November 1, 2006
Time: 9:00 a.m.
Place: {IDWR Conference Rooms “A & B”
322 East Front Street, 6™ Floor
Boise, ID
2. The parties shall identify and exchange the names of expert and lay witnesses at
least 14 days before the hearing and shall provide the information to the hearing
officer.

3. The parties shall exchange proposed exhibits and shall provide a copy to the
hearing officer at least 14 days before the hearing.

The hearing will be held in accordance with provisions of Chapters 2 and 17, Title 42 and
Chapter 52, Title 67, Idaho Code, the adopted Rules of Procedure of the Department and IDAPA
37.03.08040 and 37.03.08045 (Water Appropriation Rules 40 and 45). A copy of the rules is
available on the Department's internet homesite at www.idwr.state.id.us or may be obtained from
the Department upon request.
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) )

The hearing will be conducted in a facility that meets the accessibility requirements of the
Americans with Disabilities Act. If you require special accommodations in order to attend,
participate in or understand the hearing, please so advise the Department within (10) days prior to
the hearing.

Failure to comply with this Notice of Hearing and Pre-Hearing Order is cause for the
hearing officer to issue a Notice of Proposed Default to dismiss a party's pleading as provided in
IDAPA 37.01.01700 (Rule of Procedure 700).

Dated this _/ % day of August, 2006.

= S

L. GLEN SAXTON, P.E. '
Hearing Officer

NOTICE OF HEARING AND PRE-HEARING ORDER, Page 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this M day of August, 2006, a true and correct copy of
the document(s) described below was served by placing a copy of the same in the United States
mail, postage prepaid and properly addressed to the following:

Document(s) Served: NOTICE OF HEARING AND PREHEARING ORDER

SUNCOR IDAHO LLC PHILLIP FRY
C/O ALBERT P BARKER 4122 HOMER RD
BARKER ROSHOLT & SIMPSON EAGLE ID 83616
PO BOX 2139
BOISE ID 83701-2139 LYLE MULLINS
1574 N ELLINGTON WAY
ROD DAVIDSON EAGLEID 83616
2220 LAANLN
NYSSA OR 97913-5526 IDWR — WESTERN REGION
2735 AIRPORT WAY
GARTH BALDWIN BOISE ID 83705-5082
6050 HWY 55

HORSESHOE BEND ID 83629

( [ . *
Deborah J. Gibson 2( '

Administrative Assistant
Idaho Department of Water Resources

NOTICE OF HEARING AND PRE-HEARING ORDER, Page 3
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SUNCOR/IDWR PREHEARING CONFERENCE

07/26/06

Protestant: Lyle K. Mullins

Issues and questions relating to SunCor ID, LLC’s application No. 63-32061 for
permit to appropriate the public waters of the State of 1daho:

General questions:

1) What is the status of SunCor’s discussions with the IPUC regarding SunCor’s
delivery of water to Avimor as a “municipal provider'?

2) What is the status of SunCor’s discussions with the IDEQ regarding SunCor’s
delivery of water to Avimor as a “municipal provider'?

Issues and questions relating to reduction of the quantity of water under the
existing senior water rights of the Lexington Hills subdivision.

1) My primary concern as it relates to this “junior water rights” application is the
absolute protection of the Lexington Hills subdivision’s “senior water rights”. |
believe that it is the legal responsibility of IDWR under ldaho Administrative
Code IDAPA 37.03.11 Conjunctive Management of Surface and Ground
Water Resources to protect the long-term senior water rights of the Lexington
Hills subdivision. SunCor’s application will require 5cfs (10 total cfs) 365 days
a year into the future. Add another 5cfs for the SunCor application No. 63-
31966 that has already been approved for a grand total of 10 cfs.

a) Does this requirement for water have the potential for impacting the
Lexington Hills subdivision’s water supply in the future?

b) Does SunCor or IDWR have water studies that shows there is enough
water in water area 63 where the SunCor wells will be exiracting water to
provide for the total 10 cfs without any impact now or in the future to the
Lexington Hills subdivision's senior water rights?

c) As the demand for water increases in the future wilt there be enough water
to meet the needs of the current users?

d} Will IDWR assure the citizens of the Lexington Hills subdivision that there
is enough water in area 63 to supply the current users and SunCor's
proposed development of 700 new homes plus an undetermined number
{up to 14,000 in the foothills) of additional homes?

e) If the application is approved, how will IDWR and/or SunCor monitor the
usage and depletion of the aquifers (Sandy Hill and Big Gulch) to ensure
that the rights of senior water users are protected?

f}  Who will pay for the monitoring?

g) How will SunCor mitigate any consumptive use issues in the future?

Page 1 0f 3
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SUNCo?z/IDWR PREHEARING CONFERENCE

07/26/06

SunCor’s application states: “The applicant proposes that this ground water is

tributary to the Payette River instead of the Boise River.” My understanding is

that water area 63 is tributary to the Boise River.

a) What is IDWR's position on this statement?

b) If area 63 is considered tributary to the Boise River then this application
could have significant impact on an already heavily utilized aquifer.

¢) Who decides which tributary the ground water flows toward?

d) What basis was/will be used to make this determination?

| also have questions that relate to the ldaho Administrative Code for the

Department of Water Resources IDAPA 37.03.11 (Conjunctive Management

of Surface and Ground Water Resources).

a) Under rule 010.10.01 Area Having A Common Ground Water Supply, can
[DWR explain how this rule pertains o SunCor’s application and its impact
on current senior water rights holders?

b) Under rule 010.10.09 Ground Water Management Area, is IDWR
contemplating defining area 63 as a ground water management area? |
believe that area 63 should be considered as a unique ground water
management area now.

¢) Under rule 010.10.15 Mitigation Plans, what is SunCor’s plan for mitigation
and what would IDWR demand from SunCor to protect the senior water
rights hoiders?

d) Under rule 010.10.18 Reasonable Ground Water Pumping Level, what is
IDWR’s plan to establish and enforce a reasonable level for SunCor’s
proposed extraction of water resource so the senior water rights holders
are protected in the future?

e) Under rule 010.10.19 Reasonably Anticipated Average Rate Of Future
Natural Recharge, what has IDWR done to establish the monitoring of the
rate of annual recharge?

Issues and questions relating to the quality of water delivered to the
Lexington Hills subdivision.

1)

I have significant concerns about the arsenic levels in the Big Gulch area

where the wells will be located.

a) Has there been any testing of the new wells that SunCor has drilled?

b} If so what do these tests show?

c) If these tests have not been completed, will IDWR require tests be
completed before making a decision on the application?

d} What is IDWR’s plan for requiring ongoing testing of water quality in the
future?

e} How will IDWR guarantee through testing and monitoring that there will be
NO future cross contamination of arsenic, mercury, or other heavy metals

Page20of 3
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SUNCOR/IDWR PREHEARING CONFERENCE

07/26/06

that may have migrated down slope into the Sandy Hill and Big
Gulch/Willow Creek aquifers from the intensively mined area at Pearl?

Document and information requests:

1) Copies of all formal and informal correspondence (including email) between
SunCor and any ldaho state government agency (IDWR, IDEQ, IPUC, Idaho
State Senators and Representatives) relating to SunCor ID, LLC’s application
No. 63-32061 for permit to appropriate the public waters of the State of Idaho.

2) Copies of all formal and informal correspondence (including email) between
any Idaho state government agency (IDWR, IDEQ, IPUC, Idaho State
Senators and Representatives} and SunCor relating to SunCor ID, LLC's
application No. 63-32061 for permit to appropriate the public waters of the
State of Idaho.

Page 3 of 3
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State of Idaho

Department of Water Resources m

ROSTER OF ATTENDANCE

IN THE MATTER OF APPLICATION FOR PERMIT NO.
63-32061 IN THE NAME OF SUNCOR IDAHO, LLC

Date: July 26, 2006

Time: 9:00a.m.

Location: IDWR Conference Rooms “C & D”
322 East Front Street, 6™ Floor
Boise, ID

Hearing Officer: L. Glen Saxton
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )

FOR PERMIT NO. 63-32061 INTHE ) NOTICE OF

NAME OF SUNCOR IDAHO, LLC ) PREHEARING CONFERENCE
)

On January 25, 2005, Suncor Idaho, LLC filed with the Idaho Department of
Water Resources (“IDWR” or “Department”} an application for permit to appropriate the
public waters of the State of Idaho. The application was protested by Rod Davidson,
Garth Baldwin, Philip Fry and Lyle K. Mullins.

The heaﬁng officer for IDWR has set the matter of protest for a second informal
prehearing conference to be held on July 26, 2006, beglnnmg at 9:00 am at IDWR
Conference Rooms “C & D”, 322 East Front Street, 6™ Floor, Boise, Idaho.

The purpose of the conference is to formulate and simplify the issues, obtain
concessions of fact, identify documents to avoid unnecessary proof, schedule discovery
(if allowed), arrange for the exchange of proposed exhibits and prepared testimony,
identify and limit witnesses, discuss settlement offers, schedule the hearing, establish
procedure at hearing and address other matters which may expedite orderly conduct
and disposition of the proceeding or its settiement.

The conference will be held in accordance with provisions of Chapters 2 and 17,
Title 42, and Chapter 52, Title 67, of the Idaho Code, the adopted Rules of Practice of
IDWR, and Rules 40 and 45 of the adopted Water Appropriation rules of IDWR.

The conference will be conducted in a facility that meets the accessibility
requirements of the Americans with Disabilities Act. If you require special
accommodations in order to attend, participate in or understand the conference, please
advise the Department within (10) days prior to the conference.

Dated this_ 782 day of % ; , 2006.

L GLEN SAXTON, P.E.
Hearing Officer
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this éé’iﬁ day of June, 20086, a true and
correct copy of the document(s) described below was served by placing a copy
of the same in the United States mail, postage prepaid and properly addressed to
the following:

Document(s) Served: NOTICE OF PREHEARING CONFERENCE

SUNCOR IDAHO LLC PHILLIP FRY
C/O ALBERT P BARKER 4122 HOMER RD
BARKER ROSHOLT & SIMPSON EAGLE ID 83616
PO BOX 2139
BOISE ID 83701-2139 LYLE MULLINS
1574 N ELLINGTON WAY
ROD DAVIDSON EAGLE ID 83616
2220 LAAN LN
NYSSA OR 97913-5526 IDWR — WESTERN REGION
2735 AIRPORT WAY
GARTH BALDWIN BOISE ID 83705-5082
6050 HWY 55

HORSESHOE BEND ID 83629

Deborah J. Gibs% ' :

Administrative Assistant
Idaho Department of Water Resources

NOTICE OF PREHEARING CONFERENCE, Page 2



) | N D

State of Idaho
DEPARTMENT OF WATER RESOURCES

322 East Front Street, P.O. Box 83720, Boise, ID 8§3720-0098
Phone: (208) 287-4800 Fax: (208) 287-6700 Web Site: www.idwr.idaho.gov.

JAMES E. RISCH
Governor

June 6, 2006 KARL J. DREHER
Director
- WILLOWBROOK HILLSDALE ESTATES @
DEVELOPMENT INC ROY B JOHNSON @
210 MURRAY ST 210 MURRAY ST @
BOISE ID 83714 BOISE ID 83714 y

RE: In the Matter of Application for Permit No. 63-32061 in the
name of Suncor Idaho, LLC.

Dear Protestants:

Enclosed is a Default Order, issued against both of you by the
hearing officer on behalf of the department in the above-referenced
matter. The department did not receive a response from you regarding its
Notice of Proposed Default Order, dated May 24, 2006. Therefore, this
order officially sets aside your protests according to IDAPA Rule
37.01.01.702, which states in part, “all further proceedings necessary to
complete the contested case shall be conducted without participation of
the party in default.”

Sincerely,

Deborah J. Gibson
Administrative Assistant
Water Allocation Bureau

Enclosure
c Certificate of Service List
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO @

IN THE MATTER OF APPLICATION ) é y

FOR PERMIT NO. 63-32061IN THE ) DEFAULT ORDER

NAME OF SUNCOR IDAHO, LLC. )
)

This matter having come before the Idaho Department of Water Resources
("Department"), the Department makes the following Findings of Fact, Conclusions of Law and
Order:

FINDINGS OF FACT

1. On May 24, 2006, the Department served a Notice of Proposed Default Order
upon Willowbrook Development (“Willowbrook™) and Hillsdale Estates Homeowners
(“Hillsdale™) for failure to appear at a Prehearing Conference held on September 8, 2005, in
Boise, Idaho in the above captioned matter.

2. The protestants did not respond to the Notice of Proposed Default Order.
CONCLUSIONS OF LAW

1. IDAPA Rule 37.01.01702 (Rule of Procedure 702) authorizes the Department to
issue a Default Order for failure to timely respond to the Notice of Proposed Default Order.

2. The Department should issue a Default Order.
ORDER

IT IS THEREFORE, HEREBY ORDERED that Willowbrook Development and
Hillsdale Estates Homeowners are in default, and that the protests of Willowbrook Development
and Hillsdale Estates Homeowners are SET ASIDE and will not be further considered in the
above captioned matter by the Department.

Dated this 6th  dayof June , 2006.

\ :
" L. Glen Saxton, P.E. /
Hearing Officer £

Default Order, Page 1
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this (0%’& day of June, 2006, a true and correct copy of

the document(s) described below were served by placing a copy of the same in the United
States mail, postage prepaid and properly addressed to the following:

Document(s) Served: DEFAULT ORDER

SUNCOR IDAHO LLC LYLE MULLINS
C/O ALBERT P BARKER 1574 N ELLINGTON WAY
BARKER ROSHOLT & SIMPSON EAGLEID 83616
PO BOX 2139
BOISE ID 83701-2139 IDWR — WESTERN REGION
2735 AIRPORT WAY
ROD DAVIDSON BOISE ID 83705-5082
2220 LAANLN
NYSSA OR 97913-5526 DEFAULTED PARTIES:
WILLOWBROOK DEVELOPMENT
GARTH BALDWIN 210 MURRAY ST
6050 HWY 55 BOISE ID 83714
HORSESHOE BEND ID 83629
HILLSDALE ESTATES
PHILLIP FRY ATTN ROY B JOHNSON
4122 HOMER RD _ 210 MURRAY ST
EAGLEID 83616 BOISE ID 83714

Deborah J. Gibson &
Administrative Assistant

Idaho Department of Water Resources

Default Order, Page 2
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION

)
FOR PERMIT NO. 63-32061 IN THE ) NOTICE OF PROPOSED
NAME OF SUNCOR IDAHO, LLC. ) DEFAULT ORDER

)

On June 22, 2005, the Idaho Department of Water Resources (“Department™) served
all parties to this matter, including Willowbrook Development (“Willowbrook™) and
Hillsdale Estates Homeowners (“Hillsdale™), a Notice of Prehearing Conference
(“conference™). The notice contained a certificate of mailing showing the parties were duly
served. The notice scheduled a Prehearing Conference for September 8, 2005.

On September 8, 2005, beginning at 10:00 a.m., John Westra, Manager of the
Department’s Western Region, conducted a Prehearing Conference for settlement of the
protests filed against Application for Permit No. 63-32061. Protestants Willowbrook and
Hillsdale did not appear at the conference.

Based upon these facts, the Department notifies protestants Willowbrook and
Hillsdale that the following default order is proposed to be issued because of the failure of
the protestants to appear at the time and place set for conference pursuant to IDAPA
37.01.01.700.

PROPOSED DEFAULT ORDER

Based upon Protestants Willowbrook and Hillsdale’s failure to appear at the time and
place set for hearing, it is ORDERED that Willowbrook and Hillsdale are dismissed as
parties to the contested case.

RIGHT TO CHALLENGE

Pursuant to IDAPA 37.01.01.701, Protestants Willowbrook and Hillsdale have seven
(7) days after the service of this Notice of Proposed Default Order to file a written petition
requesting that a default order not be entered. The petition must state the grounds why the
petitioning party believes that default should not be entered.

Dated this ;gféay of /Mm{ 2006. -

\
" L. Glen Saxton, P.E. [

Hearing Officer

Notice of Proposed Default Order — Page 1



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this < 5/ —%flay of WM , 2006, a true
and correct copy of the above and foregoing documents describetlyﬁelow were served on the
following by placing a copy of the same in the United States mail, postage prepaid and
properly addressed to the following:

Document(s) Served: Notice of Proposed Default Order

SUNCOR IDAHO LLC PHILLIP FRY
C/O ALBERT P BARKER 4122 HOMER RD
BARKER ROSHOLT & SIMPSON EAGLE ID 83616
PO BOX 2139
BOISE ID 83701-2139 LYLE MULLINS
1574 N ELLINGTON WAY
ROD DAVIDSON EAGLE ID 83616
PO BOX 2026
EAGLE ID 83616 DAVID HEAD
N ADA COUNTY FOOTHILLS ASSN
GARTH BALDWIN 855 STILLWELL DR
6050 HWY 55 EAGLE ID 83616

HORSESHOE BEND ID 83629

I FURTHER CERTIFY that on this g’f% day of W?W , 2006, a true

and correct copy of the above and foregoing documents described bglow were served on the
following by placing a copy of the same in the United States mail, certified with return receipt
requested, postage prepaid and properly addressed to the following:

Document(s) Served: Notice of Proposed Default Order

WILLOWBROOK DEVELOPMENT HILLSDALE ESTATES
210 MURRAY ST ATTN ROY B JOHNSON
BOISE ID 83714 210 MURRAY ST

BOISE ID 83714

MQJ&LW

Deborah J. Gibson
Administrative Assmtant

Notice of Proposed Default Order — Page 2
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BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO

IN THE MATTER OF APPLICATION ) ORDER
FOR PERMIT NO. 63-32061 IN THE ) APPOINTING HEARING
NAME OF SUNCOR IDAHO, LLC. ) OFFICER

)

This matter having come before the Director of the Idaho Department of Water
Resources (“Department”), as a result of protests filed against the referenced application, the
Department makes the following Order:

ORDER
IT IS THEREFORE, HEREBY ORDERED that L. Glen Saxton, is appointed effectively
April 25, 2006 to serve as hearing officer, and is authorized to hear this matter on behalf of the
Department pursuant to IDAPA Rules 37.01.01.410-413 and the provisions of chapter 52, title
67, Idaho Code.

Dated this 27" "day of April, 2006.

KARL J. JREHER

Director

ORDER APPOINTING HEARING OFFICER, Page 1



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this J2& LéAday of April, 2006, a true and correct copy of
the above and foregoing document was served on the following by placing a copy of the same in
the United States mail, postage prepaid and properly addressed to the following

Document(s) Served: Order Appointing Hearing Officer

SUNCOR IDAHO LLC

C/O ALBERT P BARKER
BARKER ROSHOLT & SIMPSON
PO BOX 2139

BOISE ID 83701-2139

Fax: (208)344-6034

ROD DAVIDSON
PO BOX 2026
EAGLE ID 83616

GARTH BALDWIN
6050 HYW 55
HORSESHOE BEND ID 83629

PHILLIP FRY
4122 HOMER RD
EAGLE ID 83616

WILLOWBROOK DEVELOPMENT
210 MURRAY ST
BOISE ID 83714

HILLSDALE ESTATES
ROY B JOHNSON

210 MURRAY ST
BOISEID 83714

LYLE MULLINS
1574 N ELLINGTON WAY
EAGLE ID 83616

(:XU .S. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

(\/)/ U.S. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

(.¥U.S. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

(L/ U.S. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

() U.S. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

(vf U.S. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

(. U.S. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

Deborah J. GibsoA
Administrative Assistant

ORDER APPOINTING HEARING OFFICER, Page 2



State of Idaho
DEPARTMENT OF WATER RESOURCES

322 East Front Street, P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 287-4800 Fax: (208) 287-6700 Web Site: www.idwr.idaho.gov.

DIRK KEMPTHORNE
Governor

May 2.2006 KARL J. DREHER
’ Director

David Head

North Ada County Foothills Association
855 W. Stillwell Drive

Eagle, ID 83616

VIA FACSIMILE TO (208) 939-9727 AND FIRST CLASS MAIL

Re:  Request for Comprehensive Ground Water Resource Evaluation
and Consideration of New Water Rights Moratorium

Dear Mr. Head:

I am writing in response to your two letters to me dated January 25, 2006, and February
21, 2006, requesting a comprehensive ground water resource evaluation and moratorium on
authorizing new appropriations of ground water in northern Ada County (area bounded on the
south by Beacon Light Road, on the north by the Ada/Gem county line, on the west by State
Highway 16, and on the east by State Highway 55). I apologize for my delay in responding to
you and for not being available to meet with you as you requested in your February 21 letter.

I agree with you that when an area such as northern Ada County is subject to significant
development and land use change, it is important to understand the availability of water for new
uses and how those new uses may affect established uses under prior rights before authorizing
the new uses. That is why I initiated collaborative hydrogeologic studies extending from 1996
through 2004 comprising what was called the “Treasure Valley Hydrologic Project” and why I
have initiated a similar effort currently underway in north Idaho in cooperation with the State of
Washington and the U. S. Geological Survey called the “Spokane Valley — Rathdrum Prairie
Aquifer Study.” This is also why Idaho Code § 42-203 A requires that an applicant for a new
appropriation of surface water or ground water, whether such application is protested or not,
show that based on technical evidence the new appropriation will not reduce the quantity of
water under existing water rights and that the water supply available is sufficient for the purpose
for which it is sought to be appropriated.

While accurately determining the extent of available water for new uses will reduce
future conflicts, such conflicts cannot be entirely avoided. As you know, the State of Idaho has
adopted and implemented the prior appropriation doctrine as the basis for its laws regarding the
appropriation and use of both surface and ground water. The prior appropriation doctrine is



David Head
May 2, 2006
Page 2 of 3

based on the presumption that there will always be time periods when there will not be sufficient
water supplies for all uses, hence the priority dates for water rights are used to distribute the
available supply in accordance with the principle that “first in time is first in right.”

Another fundamental principle of the prior appropriation doctrine is “optimal utilization”
of available water resources. Although water supplies in the west are not sufficient at all times
for all uses, this does not mean that that finite water resources are over-appropriated or that at
some point in time additional appropriations of a water source are prohibited because the
established rights and uses might need the water at some time in the future. Rather, new
appropriations are allowed when there is unappropriated water available to make optimal use of
the water resource, recognizing that such newer rights are subject to curtailment when older
rights from the same source of water are not receiving the water to which they are entitled. Asa
result, every year in every state that has implemented the prior appropriation doctrine to allocate
water, junior rights are curtailed in favor of senior rights, which creates conflicts.

Regarding the northern Ada County area, the Treasure Valley Hydrologic Study did not
focus on this area, but rather was directed at the regional aquifer system underlying the valley
floor. The Treasure Valley study was not intended to provide a detailed evaluation of the unique
local aquifer conditions in the Boise foothills. Because of anticipated land use changes and the
associated new appropriations of ground water that will be sought in the northern Ada County
area, as well as the adjacent areas to the west in Canyon County and around Emmett in Gem
County, I have assigned staff the task of preparing a plan of study for developing comprehensive
hydrogeologic characterizations of these areas. Like the studies I mentioned in the second
paragraph of this letter, the approach will be collaborative and is envisioned to include a public
information/ education component.

Some of the aquifers in northern Ada County have different geologic and hydraulic
characteristics than the regional aquifer system underlying the Treasure Valley. There are at
least four aquifers that have been identified in northern Ada County that to various degrees are
hydraulically isolated from one another. The aquifers have been referred to as the: (1) Northern
Margin Aquifer; (2) Willow Creek Aquifer; (3) Sandy Hill Aquifer; and (4) Spring Valley
Aquifer. The composition of these aquifers ranges from interbedded sand, silt, and clay
sediments in the Northern Margin Aquifer to coarse-grained, highly transmissive sediments in
the Willow Creek and Sandy Hill aquifers. Because of the geologic complexities and limited
hydraulic connection between some of these aquifers, it is not clear that a ground water model of
the area would be appropriate. However, additional hydrogeologic characterization,
development of water budgets, and ongoing monitoring of ground water levels and surface water
flows are needed. These are key components for which funding will be requested in the
Department’s upcoming budget request for FY2008 (beginning on July 1, 2007) that will be
submitted in August. Your association’s support of the Department’s budget request for this
effort would be appreciated and helpful in securing the needed funding.

In the meantime, and based on presently available information, I have determined that a
moratorium on new applications for permits to appropriate ground water is not warranted for
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northern Ada County. Article XV, Sec.3, of the Idaho Constitution states: “The right to divert
and appropriate the unappropriated waters of any natural stream to beneficial uses, shall never be
denied ... .” In furtherance of this constitutional provision, Idaho Code § 42-226 states in part
“while the doctrine of ‘first in time is first in right’ is recognized, a reasonable exercise of this
right shall not block full economic development of underground water resources.” Current
information indicates unappropriated ground water is available in northern Ada County. While
additional studies and ongoing monitoring are warranted, as discussed above, it would be
inappropriate at this time to deny applicants the opportunity to present technical evidence to
demonstrate that unappropriated ground water is available and that additional appropriations can
be made without reducing the quantity of water under existing water rights. If sufficient
technical evidence is not submitted by an applicant to demonstrate that unappropriated ground
water is available and can be developed without reducing the quantity of water under existing
water rights, or any of the other requirements in Idaho Code § 42-203 A are not satisfied, in
accordance with Idaho law I will reject such application and refuse to issue a permit to
appropriate water.

When the plan of study for the hydrogeologic characterization and development of water
budgets for the aquifers in northern Ada County is completed, a copy will be provided to your
association. In that regard, it would be helpful if you would provide my office with information
about the exact location of the 8 wells that will be monitored by SunCor, a description of the
wells to be monitored and their uses, together with the agreed upon protocol for monitoring.

Thank you for expressing your concerns on these important topics.

Director

c: Senator Brad Little
Senator Hal Bunderson
Representative Stan Bastion
Ada County Commissioner Judy Peavey-Derr
Ada County Commissioner Fred Tiolman
Ada County Commissioner Rick Yzaguirre
Mayor Dave Bieter
Mayor Tammy de Weerd
Mayor Nancy Merrill
John Westra — IDWR Western Regional Manager
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7 ; ) Post Office Box 485

BARKER REC Twin Falls, Idaho 83303-0485

Abart L ek ROSHOLT || F=CEIVEgyom oo

John A. RQShO” & jar@idahowaters.com
John K. Simpson . ‘ MAY 1 5 2006

Travis L. Thompson SIMPSON R ——

: ; reet, Suite

Shelley M. Daws LLP WATER RESOURGES Post Office Box 2139

Paul L. Arrington " m Boise, Idaho 83701-2139

(208) 336-0700 telephone

(208) 344-6034 facsimile

f‘Ubf.’I‘?f P Barker brs@idahowaters.com
apb(@idahowaters.com

May 11, 2006

Idaho Department of Water Resources
322 E. Front St.

P.O. Box 83720

Boise, Idaho 83720-0098

Re: In the Matter of Application for Permit No. 63-32061
In the Name of SunCor Idaho LLC

Ladies and Gentlemen:

Enclosed for filing is the original copy of the Renewed Request for Pretrial Conference
and Hearing and Renewed Motion to Dismiss Protests in the above entitled case. If you have
any questions, please feel free to give me a call. Thank you for your assistance in this regard.

Very truly yours,
BARKER ROSHOLT & SIMPSON LLP
(Lot Vs (M.@U/C/O—J
Albert P. Barker
APB/cp

Enclosures



RECEIVED

MAY 1 5 2006

Albert P. Barker, ISB #2867 DEPARTMENT OF WATER RESOURCES
Paul L. Arrington, ISB #7198

BARKER ROSHOLT & SIMPSON LLP

205 North Tenth St., Suite 520

P.O. Box 2139

Boise, Idaho 83701-2139

Telephone: (208) 336-0700

Facsimile: (208) 344-6034

Attorneys for SunCor Idaho, LLC

BEFORE THE DEPARTMENT OF WATER RESOURCES
FOR THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 63-32061 IN THE NAME OF
SUNCOR IDAHO, LLC

RENEWED MOTION TO
DISMISS PROTESTS

S S S S S S

COMES NOW, SunCor Idaho, LLC, by and through its attorneys of record, Barker
Rosholt & Simpson LLP, and hereby renews its MOTION TO DISMISS PROTESTS. This
motion is renewed following the lengthy series of disqualifications of hearing officers. Now that
all parties have exhausted their disqualification motions, this matter is ready to proceed. SunCor
seeks the dismissal of protests filed by Willowbrook Development and Hillsdale Estates
Homeowners Association (collectively “Protestants™) as the Protestants have failed to appear or
participate in this matter despite a express request from the Department of Water Resources
(hereinafter “Department™).

In a Prehearing Conference held on September 8, 2005, the Protestants failed to appear or
otherwise participate. The Department recognized this failure in a letter dated that same day and

order that the Protestants “submit to the Department in writing just cause why [they] failed to

RENEWED MOTION TO DISMISS PROTESTS 1



appear.” (Emphasis in original). The letter further provided that if “no response is received by
October 11, 2005, the Department will consider dismissing your protest.” (Emphasis in
original). Then, on September 9, 2005, the Department issued a Notice of Failure to Appear at
the Prehearing Protest Conference.

As of May 11, 2006, the Protestants have still not filed any response to the notice or
made any attempt to justify their failure to appear or participate in this matter. The Department
should dismiss the protests of the Protestants in accordance with the Notice.

Respectfully submitted this 1 1% day of May, 2006,

BARKER ROSHOLT & SIMPSON, LLP

U

Albert P. Barker
Attorneys for SunCor Idaho, LLC

RENEWED MOTION TO DISMISS PROTESTS



CERTIFICATE OF SERVICE

I hereby certify that on the 1 e day of May, 2006, I served a true and correct copy of the
foregoing RENEWED TO DISMISS PROTESTS on the person(s) listed below, in the manner

indicated

Rod Davidson
P. 0. Box 2026
Eagle, ID 83616

Garth Baldwin
6050 Hiway 55
Horseshoe Bend, ID 83629

Phillip Fry
4122 Homer Road
Eagle, ID 83616

Willowbrook Development
210 Murray Street
Boise, ID 83714

Hillsdale Estates
Roy B. Johnson
210 Murray Street
Boise, ID 83714

Lyle Mullins
1574 N. Ellington Way
Eagle, ID 83616

X U.S. Mail, Postage Prepaid
___ Facsimile
___ E-malil

X U.S. Mail, Postage Prepaid
___ Facsimile
__ E-mail

X U.S. Mail, Postage Prepaid
____ Facsimile
__ E-Mail

_ <U.S. Mail, Postage Prepaid
"~ Facsimile
__ E-mail

_ XU.S. Mail, Postage Prepaid
____ Facsimile
~ E-Mail

+ U.S. Mail, Postage Prepaid
" Facsimile
___ E-Mail

AP

Albert P. Barker

RENEWED MOTION TO DISMISS PROTESTS

(W8]



Albert P. Barker, ISB #2867

Paul L. Arrington, ISB #7198

BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 520

P.O. Box 2139

Boise, Idaho 83701-2139

Telephone: (208) 336-0700

Facsimile: (208) 344-6034

Attorneys for SunCor Idaho, LLC

BEFORE THE DEPARTMENT OF WATER RESOURCES
FOR THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR RENEWED REQUEST FOR
PERMIT NO. 63-32061 IN THE NAME OF PRETRIAL CONFERENCE &
SUNCOR IDAHO, LLC HEARING

S’ N N N N N

COMES NOW, SunCor Idaho, LLC, by and through its attorneys of record, Barker
Rosholt & Simpson LLP, and hereby renews its REQUEST FOR PRETRIAL CONFERENCE &
HEARING. This request is renewed following the lengthy series of disqualifications of hearing
officers. Now that all parties have exhausted their disqualification motions, this matter is ready
to proceed. SunCor requests that the Department set a Pretrial Conference pursuant to
[.D.A.P.A.37.01.01.510. A pretrial conference is necessary to discuss the current status of the
protests and set a hearing date. The previous tentative hearing date of December 2005 has long

since passed.

RENEWED REQUEST FOR PRETRIAL CONFERENCE & HEARING 1



DATED this 11® day of May, 2006.

BARKER ROSHOLT & SIMPSON, LLP

iyl

Albert P. Barker
Attorneys for SunCor Idaho, LLC

RENEWED REQUEST FOR PRETRIAL CONFERENCE & HEARING



CERTIFICATE OF SERVICE

I hereby certify that on the 11™ day of May, 2006, I served a true and correct copy of the
foregoing RENEWED REQUEST FOR PRETRIAL CONFERENCE & HEARING on the
person(s) listed below, in the manner indicated

IéU.S. Mail, Postage Prepaid
____Facsimile
___ E-mail

Rod Davidson
P. O. Box 2026
Eagle, ID 83616

_\/U.S. Mail, Postage Prepaid

Garth B_aldwin Facsimile

6050 Hiway 55 T Bmail

Horseshoe Bend, ID 83629 I

Phillip Fry _¥ U.S. Mail, Postage Prepaid
4122 Homer Road __ Facsimile

Eagle, ID 83616 ___ E-Malil

Willowbrook Development _¥'U.S. Mail, Postage Prepaid
210 Murray Street ___ Facsimile

Boise, ID 83714 _ E-malil

Hillsdale Estates ¥ U.S. Mail, Postage Prepaid
Roy B. Johnson ___ Facsimile

210 Murray Street _ E-Mail

Boise, ID 83714

Lyle Mullins fU.S. Mail, Postage Prepaid
1574 N. Ellington Way ___ Facsimile

Eagle, ID 83616 E-Mail

e

Albert P. Barker

RENEWED REQUEST FOR PRETRIAL CONFERENCE & HEARING

V'S



State of Idaho February 16, 2006 Y
Department of Water Resources A\ %
% Deborah Gibson 7‘2\%‘9 ‘g) @
P.O. Box 83720 55 2 -
Boisc, Idaho 83720 S
2 o

2L 2

20 & O
Deborah; @

I received a notice from Albert Barker who represents Sun Cor LLC in the water issues
concerning this project, requesting a pre-trial con & hearing.

We had a pre conference hearing at Eagle and see no reason for you allowing another
one, as it was Sun-Cors feeling at that hearing they would work with us to get this
resolved and this has not happened, at least with a few of the protestants?

Also, I do not believe that there is any law because Willowbrook Dev. And Hillsdale
Estates did not show up at that conference that they should be dismissed from this case?

Therefore I do not believe water resource dept. would have the authority to dismiss them
as a protestant?

Please keep me informed of your decision on these two items.

Thank You .

s e o e
Garth Baldwin
6050 Hi way 55

Horseshoe Bend, Id. 83629



Garth Baldwi 2 %
a aldwin 2o
6050 Hyw 55 5 R
Horseshoe Bend, ID 83629 %\% o L
%0 @ ©
Protestant W
BEFORE THE DEPARTMENT OF WATER RESOURCES
FOR THE STATE OF IDAHO
IN THE MATTER OF APPLICATION ) NOTICE OF DISQUALIFICATION
FOR PERMIT NO. 63-32061 IN THE ) WITHOUT CAUSE OF HEARING
NAME OF SUNCOR, IDAHO, LLC. ) OFFICER
)

COMES NOW, Garth Baldwin, Protestant, hereby provides notice that | have elected to
exercise my right to disqualify without cause the Hearing Officer designated to serve as
presiding officer in this matter. This notice is brought pursuant to ldaho Code § 67-5252.
This motion is also brought pursuant to the authority under that statute recognized in the
Order of the Director dated January 25, 2005 in the following action: In the Matter of
Request for Water Right Administration of Water District No. 120 and Petition for Water
Right Administration and Designation of the Eastern Snake Plain Aquifer as a
Groundwater Management Area, p. 4.

This notice is brought within fourteen (14) days of the date of the Order Appointing the
Hearing Officer, which Order is dated February 8, 2006. This notice is filed and served on
February 17, 2006, the ninth day following the date of the Order. Accordingly, this notice is
both legally valid and timely. Protestant, Garth Baldwin requests that the Director appoint
a new Hearing Officer as expeditiously as possible.

DATED this 17" day of February 2006.

S ai [ il I

Garth Baldwin
Protestant

NOTICE OF DISQUALIFICATION WITHOUT CAUSE OF HEARING OFFICER -1



CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 17" day of February, 2006, the above and foregoing
NOTICE OF DISQUAILIFICATION WITHOUT CAUSE OF HEARING OFFICER was
served on the following by placing a copy of the same in the United States mail, postage
prepaid and properly addressed to the following:

SUNCOR IDAHO LLC
C/O Albert P. Barker
Barker Rosholt & Simpson
PO Box 2139

Boise, ID 83701-2139

Rod Davidson
PO Box 2026
Eagle, ID 83616

Phillip Fry
4122 Homer Road
Eagle, ID 83616

Willowbrook Development
210 Murray Street
Boise, ID 83714

Hillsdale Estates
Roy B. Johnson
210 Murray Street
Boise, ID 83714

Lyle Mullins
1574 N Ellington Way
Eagle, ID 83616

e /)/ %
— ) / e e,
‘___,_.—-/ g A B -

Garth Baldwin
Protestant

_AS. Mail, Postage Prepaid
Facsimile

~ E-mail

.S. Mail, Postage Prepaid
~_ Facsimile
_ E-mail
J-/U.S. Mail, Postage Prepaid
~ Facsimile
~ E-mail

_-_AJ.S. Mail, Postage Prepaid
__ Facsimile
_ E-mail

.~ U.S. Mail, Postage Prepaid
~ Facsimile
~_ E-mail

'_AJ.S. Mail, Postage Prepaid
~_ Facsimile
E-mail

NOTICE OF DISQUALIFICATION WITHOUT CAUSE OF HEARING OFFICER - 2



RECEIVED

= B 113 Main Avenue West, sﬁgﬁsﬂ l‘ 2[]08
Post Office Box 485
BARKER Twin Falls, (I)c?aho 83303:0485TMENT OF
Albert P. Barker ROSHOLT (208) 733-0700 telephgnelESOURCES
john A. Rosholt : (208) 735-2444 facsimile
‘] h ‘}{ si & jar@idahowaters.com
ohn K. Simpson
Travis L. Thompson SIMPSON s Mot A% St 84 520
5 : 0 reet, Suite
ihe”ey M. ‘,Daws LLP Post Office Box 2139
Paul L. Arrington = n Boise, Idaho 83701-2139
(208) 336-0700 telephone

(208) 344-6034 facsimile
brs@idahowaters.com

Albert P. Barker

apb@idahowaters.com

February 10, 2006

Idaho Department of Water Resources
322 E. Front St.

P.O. Box 83720

Boise, Idaho 83720-0098

Re: In the Matter of Application for Permit No. 63-32061
In the Name of SunCor Idaho LLC

Ladies and Gentlemen:

Enclosed for filing is the original copy of the Request for Pretrial Conference and
Hearing and Motion to Dismiss Protests in the above entitled case. If you have any questions,
please feel free to give me a call. Thank you for your assistance in this regard.

Very truly yours,
BARKER ROSHOLT & SIMPSON LLP
" ) A |
lan £ P Baikoen [ep/
Albert P. Barker

APB/cp

Enclosures



RECEIVED

FEB 1 4 2006
Albert P. Barker, ISB #2867 N
Paul L. Arrington, ISB #7198 WATER eSS URGES
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 520
P.O. Box 2139
Boise, Idaho 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034

Attorneys for SunCor Idaho, LLC

BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO
)
IN THE MATTER OF APPLICATION FOR ) REQUEST FOR PRETRIAL
PERMIT NO. 63-32061 IN THE NAME OF ) CONFERENCE & HEARING
SUNCOR IDAHO, LLC )
)
)

COMES NOW, SunCor Idaho, LLC, by and through its attorneys of record, Barker,
Rosholt & Simpson, LLP, and hereby enters this REQUEST FOR PRETRIAL CONFERENCE
& HEARING. SunCor requests that the Department set a Pretrial Conference pursuant to
[LD.A.P.A.37.01.01.510. A pretrial conference is necessary so that parties may discuss the
current status and set a hearing date. The previous tentative hearing date of December 2005 has
long since passed.

DATED this 10" day of February, 2006.

BARKER ROSHOLT & SIMPSON, LLP

3, S

Albert P. Barker
Attorneys for SunCor Idaho, LL.C

REQUEST FOR PRETRIAL CONFERENCE & HEARING 1



CERTIFICATE OF SERVICE

I hereby certify that on the 10™ day of February, 2006, I served a true and correct copy of
the foregoing REQUEST FOR PRETRIAL CONFERENCE & HEARING on the person(s)
listed below, in the manner indicated

lU.S. Mail, Postage Prepaid
____Facsimile
_ E-mail

Rod Davidson
P. O. Box 2026
Eagle, ID 83616

.S. Mai tage P 1d
Garth Baldwin —\<J S. Mail, Postage Prepai

Facsimil
6050 Hiway 55 ot
Horseshoe Bend, ID 83629 S
Phillip Fry XUS Mail, Postage Prepaid
4122 Homer Road ___ Facsimile
Eagle, ID 83616 __E-Mail
Willowbrook Development _\’/US Mail, Postage Prepaid
210 Murray Street __ Facsimile
Boise, ID 83714 _ E-mail
Hillsdale Estates _\’/U_S. Mail, Postage Prepaid
Roy B. Johnson ___ Facsimile
210 Murray Street _ E-Mail
Boise, ID 83714
Lyle Mullins _\’U/S Mail, Postage Prepaid
1574 N. Ellington Way ____ Facsimile
Eagle, ID 83616 _ E-Mail

s

Albert P. Barker

REQUEST FOR PRETRIAL CONFERENCE & HEARING )



RECEIVED
FEB 1 4 2006

DEPARTMENT
Albert P. Barker, ISB #2867 WATER RESOURCES
Paul L. Arrington, ISB #7198
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 520
P.O. Box 2139
Boise, Idaho 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034

Attorneys for SunCor Idaho, LLC

BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO
)
IN THE MATTER OF APPLICATIONFOR ) MOTION TO DISMISS PROTESTS
PERMIT NO. 63-32061 IN THE NAME OF )
SUNCOR IDAHO, LLC )
)
)

COMES NOW, SunCor Idaho, LLC, by and through its attorneys of record, Barker,
Rosholt & Simpson, LLP, and hereby enters this MOTION TO DISMISS PROTESTS. SunCor
seeks the dismissal of protests filed by Willowbrook Development and Hillsdale Estates
Homeowners Association (collectively “Protestants™) as the Protestants have failed to appear or
participate in this matter despite a express request from the Department of Water Resources
(hereinafter “Department™).

In a Prehearing Conference held on September 8, 2005, the Protestants failed to appear or
otherwise participate. The Department recognized this failure in a letter dated that same day and

order that the Protestants “submit to the Department in writing just cause why [they] failed to

appear.” (Emphasis in original). The letter further provided that if “no response is received by

October 11, 2005, the Department will consider dismissing your protest.” (Emphasis in

MOTION TO DISMISS PROTESTS 1



original). Then, on September 9, 2005, the Department issued a Notice of Failure to Appear at
the Prehearing Protest Conference.

As of February 9, 2006, the Protestants have not filed anything with the Department or
made any attempt to justify their failure to appear or participate in this matter. The Department
should dismiss the protests of the Protestants in accordance with the Notice.

Respectfully submitted this 10" day of February, 2006,

BARKER ROSHOLT & SIMPSON, LLP

Albert P. Barker
Attorneys for SunCor Idaho, LLC

MOTION TO DISMISS PROTESTS



CERTIFICATE OF SERVICE

I hereby certify that on the 10" day of February, 2006, I served a true and correct copy of
the foregoing MOTION TO DISMISS PROTESTS on the person(s) listed below, in the manner

indicated

Rod Davidson
P. 0. Box 2026
Eagle, ID 83616

Garth Baldwin
6050 Hiway 55
Horseshoe Bend, ID 83629

Phillip Fry
4122 Homer Road
Eagle, ID 83616

Willowbrook Development
210 Murray Street
Boise, ID 83714

Hillsdale Estates
Roy B. Johnson
210 Murray Street
Boise, ID 83714

Lyle Mullins

1574 N. Ellington Way
Eagle, ID 83616

MOTION TO DISMISS PROTESTS

'_/U.S. Mail, Postage Prepaid
__ Facsimile
_ E-mail

" U.S. Mail, Postage Prepaid
~ Facsimile
~ E-mail

_VG S. Mail, Postage Prepaid
____ Facsimile
_ E-Mail

aq U'S. Mail, Postage Prepaid
~ Facsimile
___E-mail

-
_ & U.S. Mail, Postage Prepaid
___ Facsimile

_ E-Mail

% .S. Mail, Postage Prepaid
__ Facsimile
E-Mail

4

Albert P. Barker

(O8]



Lyle Mullins

py!
= -1 m
o '3 O
1574 N Ellington Way 22 o ™M
Eagle, ID 83616 88 L, <
Telephone: 208-939-3190 5, @ m
Protestant

BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO

IN THE MATTER OF APPLICATION

) NOTICE OF DISQUALIFICATION
FOR PERMIT NO. 63-32061 IN THE ) WITHOUT CAUSE OF HEARING
NAME OF SUNCOR, IDAHO, LLC. ) OFFICER

)

COMES NOW, Lyle Mullins, Protestant, hereby provides notice that | have elected to
exercise my right to disqualify without cause the Hearing Officer designated to serve as
presiding officer in this matter. This notice is brought pursuant to Idaho Code § 67-5252.
This motion is also brought pursuant to the authority under that statute recognized in the
Order of the Director dated January 25, 2005 in the following action: In the Matter of
Request for Water Right Administration of Water District No. 120 and Petition for Water

Right Administration and Designation of the Eastern Snake Plain Aquifer as a
Groundwater Management Area, p. 4.

This notice is brought within fourteen (14) days of the date of the Order Appointing the
Hearing Officer, which Order is dated January 30, 2006. This notice is filed and served on

February 6, 2006, the seventh day following the date of the Order. Accordingly, this notice

is both legally valid and timely. Protestant, Lyle Mullins requests that the Director appoint
a new Hearing Officer as expeditiously as possible

DATED this 6™ day of February 2006.

Lyle Mullins
Protestant
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 6" day of February, 2006, the above and foregoing
NOTICE OF DISQUAILIFICATION WITHOUT CAUSE OF HEARING OFFICER was
served on the following by placing a copy of the same in the United States mail, postage
prepaid and properly addressed to the following:

SUNCOR IDAHO LLC
C/O Albert P. Barker
Barker Rosholt & Simpson
PO Box 2139

Boise, ID 83701-2139

Rod Davidson
PO Box 2026
Eagle, ID 83616

Garth Baldwin
6050 Hiway 55
Horseshoe Bend, |ID 83629

Phillip Fry
4122 Homer Road
Eagle, ID 83616

Willowbrook Development
210 Murray Street
Boise, ID 83714

Hillsdale Estates
Roy B. Johnson
210 Murray Street
Boise, ID 83714

David Head

N. Ada County Foothills Association

855 Stillwell Drive
Eagle, ID 83616

o M

Lyle Mullins
Protestant

U.S. Mail, Postage Prepaid
_ Facsimile
___ E-mail

~U.S. Mail, Postage Prepaid
Facsimile

~ E-mail

/ 0.S. Mail, Postage Prepaid
Facsimile

~ E-mail

As. Mail, Postage Prepaid

Facsimile

 E-mall

_r/U.S. Mail, Postage Prepaid
~ Facsimile
~ E-mail

M/(].S. Mail, Postage Prepaid
Facsimile

~ E-mail

LAS. Mail, Postage Prepaid
~ Facsimile
~ E-mail
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