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RE: APPLICATION FOR PERMIT 63-32499. FOR MARTY GOLDSMITH 

Dear Mr. King: 

Our office received the above application for permit for Mr. Goldsmith on 7/28/2006. At 
the time the application was received, staff had been re-allocated to address department 
obligations to the Snake River Basin Adjudication (SRBA). Most of those obligations 
have been satisfied, and I have been asked to review this application for permit. During 
my initial review, several questions and concerns have been raised that will need to be 
addressed before processing can continue. Please address the following items: 

The application is in the sole name of Many Goldsmith. Idaho code 5 42-202B. section 
(5) describes a municipal provider as: 

( a )  A municipality that provides water for municipal purposes to its residents and other users 
within its service area; 

(b )  Any corporation or association which supplies walerfor municipal purposes, or a 
political subdivision of the state of Idaho authorized to supply waterfor municipal 
purposes, and which does supply water, for municipal purposes through a wafer system 
regulated to users within its service area; or 

( c )  A corporation or association which supplies waterfor municipal purposes through a 
water system regulated by the slate of Idaho as a ''public water supply" as described in 
section 39-103(10, Idaho Code. 

According to the above code, and individual cannot under Idaho law be a municipal provider. 
Therefore, Mr. Goldsmith will need to meet the requirements of this section of Idaho Code to 
qualify as a municipal provider, and allow processing of this application to continue. 
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This application does not state whether or not this application is for current beneticial needs or for 
future anticipated needs for this development. If the application were for future anticipated 
needs, then documentation that could be used to demonstrate substantial planning, design, and 
investment in the unconstructed capacity of the complete system would be required. This 
documentation would include the following. 

a.) Provision of an overall detailed design of the full capacity system for meeting 
reasonably anticipated future needs; 

b.) Financing plan demonstrating ability to fully pay the costs of the constructing the full 
capacity system needed to meet reasonably anticipated needs; 

c.) Completed environmental studies needed to satisfy legal or permitting requirements 
for some unconstructed portion or for all of the full capacity system; 

d.) Acquisition of lands needed for future wells, pumping stations, and other facilities 
consistent with the overall design for he full capacity system; 

e.) Substantial construction of distribution mains shown to be essential and integral 
potions of the full capacity system through water distribution network analysis; 

f.) Construction for distribution system or regulatory storage consistent with the overall 
design of the full capacity system; and development of operations protocol and 
infrastructure needed to operate the full capacity system consistent with the overall 
system design. 

I have enclosed a copy of Administntive Memorandum 63, which discusses reasonably 
anticipated future needs in more details. However, if the project will be fully completed within 
the 5-year development period, then the above information would not be needed. 

We will also need additional information required by I. C. 5 42-203A(5)(a-e) for "large 
diversion projects." This requirement includes the following items discussed in the 
enclosed copy of Water Appropriation Rule 40, Rule Subsections 0 4 0 . 0 5 ~  through 
040.05g: 

1. effect on existing water rights 
2. sufficiency of water supply 
3. good faith, delay or speculative purposes 
4. financial resources 
5. local public interest. 

For local public interest factors, please provide information as follows: 

Describe work the applicant has completed or will complete to become a 
municipal provider pursuant to I. C. 5 42-202B(5). 
Describe work the applicant has completed or will complete to satisfy Elrnore 
County approval requirements. 
Send a comment letter to IDEQ. Provide a copy of that letter, and any response, to 
IDWR. 
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Also include information for the following points in your response: 

The proposed wells are close to the Mountain Home Ground Water Management 
Area boundary. Describe what impacts, if any, could be expected on this boundary 
by pumping up to 10.0 cfs over time. Would aquifer dynamics cause the boundary 
to migrate andlor change in other ways? 
Provide information about long-term sustainability of the water supply for this 
project to show that mining of the aquifer will not occur. 
The above two bullets address individual impacts of the proposed project. Also 
provide information for the same two issues but about cumulative impacts for 
Application 63-32499 when combined with the adjacent Mayfield Springs project 
that was recently approved under Permit 63-32225. 

We will need the above information to continue processing your application for permit. 
This information will be reviewed and may require the department to request even more . A 

information, if more clarification is required. Due to the large amount of information 
requested in this letter, we will extend the 30-day standard deadline to return this 
information out to 60 days. 

Please submit the requested information to allow final evaluation of your application to . . 

be completed. You may seek additional time to provide the information by making a 
written request to delay or interrupt processing. Your written response including the 
requested information, or a request for more time to seek the information must be 
received by July 24,2007. The application will be voided without a timely reply. 

If you have any questions or concerns please contact me at the above address. 

&&/L 
Daniel A. Nelson 
Sr. Water Right Agent 

Enclosures: Water Appropriation Rules 50.05.c though 40.05.g 
Administrative memo Application Processing No. 63 



Water Appropriation Rules 40.05.c through 40.05.g 

c. Information relative to the effect on existing water righb, Section 42-203A(5)(a), Idaho Code, shall be 
submitted as follows: 

i. For applications appropriating springs or surface streams with five ( 5 )  or fewer existing users, either 
the identification number, or the name and address of the user, and the loeation of the point of diversion and 
nature of use for each existing water right shall be submitted. 

ii .  For applications appropriating groundwater. a plat shall be submitted locating the proposed well 
relative to all existing wells and springs and permitted wells within aone-half mile radius of the proposed well. 

iii. Information shall be submitted concerning any design, consh.uction, or operation techniques which 
will be employed to eliminate or reduce the impact on other water rights. 

d. Information relative to sufficiency of water supply, Section 42-203A(5)(b), Idaho Code, shall be 
submitted as follows: 

i. Information shall be submitted on the water requirements of the proposed project, including, but not 
limited to, the required diversion rate during the peak use period and the average use period, the volume to be 
diverted per year, the period of year that water is required, and the volume of water that will be consumptively 
used per year. 

ii. Information shall be submitted on the quantity of water available from the source applied for, 
including, but not limited to, information concerning flow rates for surface water sources available during 
periods of peak and average project water demand, information concerning the properties of the aquifers that 
water is to be taken from for groundwater sources, and information on other sources of supply that may be used 
to supplement the applied for water source. 

e. Information relative to good faith, delay, or speculative purposes of the applicant, Section 42- 
203A(5)(c), Idaho Code, shall be submitted as follows: 

i. The applicant shall submit copies of deeds, leascs, easements or applications for rights-of-way from 
federal or state agencies documenting a possessory interest in the lands necessary for all project facilities and the 
place of use or if such interest can be obtained by eminent domain proceedings the applicant must show that 
appropriate actions are being taken to obtain the interest. Applicants for hydropower uses shall also submit 
information required to demonstrate compliance with Sections 42-205 and 42-206. Idaho Code. 

ii. The applicant shall submit copies of applications for other needed permits, licenses and approvals, 
and must keep the department apprised of the status of the applications and any subsequent approvals or denials. 

f. Information Relative to Financial Resources, Section 42-203A(5)(d), Idaho Code, shall be submitted as 
follows: 

i. The applicant shall submit a current financial statement certified to show the accuracy of the 
information contained therein, or a financial commitment letter along with the financial statement of the lender or 
other evidence to show that it is reasonably probable that financing will be available to appropriate the water and 
apply it to the beneficial use pmposed. 

ii. The applicant shall submit plans and specifications along with estimated construction costs for the 
project works. The plans shall be definite enough to allow for determination of project impacts and implications. 

g. Information Relative to Conflict with the Local Public Interest Section 42-203A(5)(e), Idaho Code, 
shall be submitted as follows: 

The applicant shall seek comment and shall submit all letters of comment on the effects of the 
construction and operation of the proposed project from the governing body of the city andor county and tribal 
reservation within which the point of diversion and place of use are located, the Idaho Department of Fish and 
Game, the Idaho Department of Environmental Quality, and any irrigation district or canal company within 
which the proposed project is located and from other entities as determined by the director. 
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ADMINISTRATIVE MEMORANDUM 

Application Processing No. 63 

To: Distribution List 

From: L. Glen Saxton, P.E. 

RE: MUNICIPAL WATER RIGHTS 

Date: June 15, 1999 

- Attached is the Director's June 14, 1999, letter to Christopher H. Meyer in connection with 
municipal water rights. This letter provides guidance how the department will treat system 
capacity and other aspects of municipal uses. 

Please discard my prior memo dated March 18, 1908, in connection with municipal use. 
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Mr. Christopher H. Meyer 
Givens Pursley LLP 
Suite 200 
277 North 6h Street 
P. 0. Box 2720 
Boise. ID 83701 

Re: Municipal Water Rights 

Dear Chris: 

I have finally been able to focus on the issues you framed in your various letters dating 
back to January 25,1999, regarding municipal water rights under the 1996 Municipal Water 
Rights Act (Idaho Code 88 42-202,42-202B,42-217,42-219, and 42-222). I very much 
appreciate your patience in waiting for me to have sufficient time to respond to these issues, even 
though this matter is of some urgency for one of your clients. United Water Idaho ("United 
Water"). My response is divided into three general topics: (1) System-Wide Change 
Application; (2) System Capacity; and (3) Forfeiture of Municipal Water Rights. 

System-Wide Change Application. 

It is my understanding that when an existing well in United Water's system suffered 
reduced production over a period of time or when a well was damaged. United Water obtained 
new water rights to divert ground water from new wells. As a result, United Water holds water 
rights that authorize the diversion of more ground water than the current system of wells has the 
capacity to produce. As I suggested in our meeting on October 21,1998, the difference between 
the total quantity of ground water authorized for diversion and use by all of the water rights held 
by United Water, versus the total capacity of the current system of wells, could be considered a 
portion of the amount of water necessary for United Water to provide for "reasonably anticipated 
future needs" within its service area. This could require meeting all of the conditions set forth in 
Idaho Code 6 42-202B as well as the "capacity of the system" limitation in 8 42-219(1). 

To initiate the process through which a determination can be made whether a portion of 
the water rights held by United Water could be considered necessq  to provide for reasonably 
anticipated future needs, United Water could file an application under Idaho Code 6 42-222 to 
change the point of diversion authorized under each water right for ground water to include as 
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i alternate points of diversion some or most of the wells in United Water's system that are 
currently operated as production wells. The location of each well to be used as an alternate point 
of diversion would have to be specifically identified. Together with identifying eachwell 
location by quarter-quarter section, it would be helpful if the longitude-latitude or geographic 
coordinates for each well could be provided as well. Similarly. for those water rights wherein 
the place of use is defined differently than the service area of United Water, the application could 
also propose to change the place of use for those water rights to the service area. 

If United Water chooses to file a system-wide change application, notice of the 
application would be provided and the application processed as set forth in Idaho Code 8 42-222. 
If the application is approved, the approval would be conditioned to prevent enlargement of the 
water rights and inju~y to other water rights. Conditions of approval would likely include 
limiting the diversion rate from each well to the diversion rate authorized by the original water 

' right established at each well and setting forth the priority date of the original water right at each 
well as the effective implementation date of the alternate point of diversion. The effective 
implementation dates would be used in resolving any future claims of well in ter fa ice  by other 
well owners, but would not be viewed as secondary priority dates. Another condition that would 
be considered would not allow wells in ground water management areas to be used as'alternate 
points of diversion for water rights established outside of those areas. 

,-- astern Capacity - 
As we have previously discussed and as noted in your January 25 letter, Idaho Code 8 42- 

219(1) was modified by the 1996 Municipal Water Rights Act to allow the issuance of a water 
right license to a municipal provider for "an amount up to the full capacity of the system 
constructed or used in accordance with the original permit . . . ." Some might construe this 
limitation to require that a municipal provider fUlly construct the system used to divert or deliver 
water associated with a water right for an amount "reasonably necessary to provide for the 
existing uses and reasonably anticipated future needs within the service area. . . ." However, 
such interpretation would not be consistent with the intent of the 1996 Municipal Water Rights 
Act. 

The purpose of the language in Idaho Code 5 42-219(1) that refers to "an amount up to 
the full capacity of the system constructed or used in accordance with the original permit" is to 
define the beneficial use requirement for a municipal water right which includes "reasonably 
anticipated future needs." If a municipal provider is limited to the amount of water which is 
actually diverted and used under a permit, then there would never be any amount of water 
included under a water right for reasonably anticipated future needs. Similarly, if a municipal 
provider is required to fully construct the system used to divert or deliver water for reasonably 
anticipated future needs, the provider would not have any flexibility in its water 
supplyldistribution system to make adjustments as the reasonably anticipated future needs 
become reality. Such inflexibility would likely result in system modifications that would be - inefficient and increase consumer costs; a result that would be incompatible with the objective - of encouraging municipal providers to implement well-planned, efficient water 
supplyldimibution systems. Consequently, the beneficial use requirement of "he I11 capacity 
of the system constructed or used in accordance with the original permit" for a municipal water 
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right which includes an amount of water for "reasonably anticipated future needs" must lie 
between the one extreme of fully constructing the system used to divert or deliver water for 
reasonably anticipated future needs and the other extreme of simply intending to construct the 
system at some future date. 

The appropriate criteria for determining whether "the full capacity of the system [has 
been] constructed or used in accordance with the original permit" are the degree to which the full 
capacity of the system has been constructed and the consistency of the constructed capacity with 
a definitive plan for fully constructing the system, both of which can only be evaluated on a case 
by case basis. To provide some guidance as to how these criteria should be applied, the 
following hypothetical examples areoffered. 

Consider the case of a municipal water provider with a permit to appropriate an amount 
of surface water for "reasonably anticipated future needs." If the municipal provider fully 
constructed the necessary water treatment plant and the distribution mains needed to deliver the 
full amount of water under the water right, the "full capacity of the system" requirement (termed 
herein as the "full beneficial use requirement") would clearly be satisfied, whether or not water 
lines for individual users were connected to the distribution mains. But less constructed capacity 
could also satisfy the full beneficial use requirement. For example, if the municipal provider 
constructed only a portion of the necessary water treatment plant and only a portion of the 
distribution mains, and those constructed portions of the system were shown to be significant, 
integral parts of a detailed plan or design to provide the full capacity of the system, the full 

F 

beneficial use requirement could still be satisfied provided a substantial investment in the . 

unconSmcted capacity of the total system had been made. However, if the municipal water 
provider constructed a water treatment plant with limited potential for expansion which could. 
treat only a small portion of the water authorized under the permit to appropriate water, 
constructed an isolated portion of the distribution mains needed to deliver the full amount of 
water, or otherwise made only a small investment in the unconstructed capacity of the planned 
system, the water right license might appropriately be issued for an amount of water less than the 
amount authorized by the permit or the planned full capacity of the system. 

For a municipal provider with a permit to appropriate an amount of ground water for 
reasonably anticipated future needs, construction of the well or wells and the distribution mains 
needed to divert and deliver the full amount of ground water authorized under the permit should 
clearly satisfy the full beneficial use requirern-t. But like the hypothetical provider of treated 
surface water, less constructed capacity foi a ground water system could also satisfy the 
requirement if the constructed portions of the system were shown to be significant, integral 
phases of implementing a detailed plan to provide the full capacity of the system and there was 
substantial planning, design, and investment in the unconstructed capacity of the complete 
system. ~&ument&on &at could be used to demonstrate substanti design, and 
investment in the unconstructed capacity of the complete system includes the following: 

provision of an overall detailed design of the full capacity system for meeting 
reasonably anticipated future needs; 

financing plan demonstrating ability to fully pay the costs of constructing the 
full capacity system needed to meet reasonably anticipated needs; 
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completed environmental studies needed to satisfy legal or permitting 
requirements for some unconstructed portion or for all of the full capacity 
system; 

acquisition of lands needed for future wells, pumping stations, and other 
facilities consistent with the overall design for the full capacity slstem; 

substantial construction of distribution mains shown to be essential and 
integral portions of the full capacity system through water distribution 
network analysis; 

construction of distribution system or regulatory storage consistent with the 
overall design of the full capacity system; and 

development of operations protocol and infrastructure needed to operate the 
1 1 1  capacity system consistent with the overall system design. 

There may be other information that a municipal water provider could also provide to 
demonstrate that constructed portions ofthe system were significant phases of implementing a 
detailed plan to construct the 111 capacity of the system and that substantial investment had been 

t- made in the unconstructed capacity of the complete system. However, any single factor alone 
- probably would not be sufficient to demonstrate that the 111 beneficial use requirement for a 

municipal water right had been satisfied. Rather, constructed capacity and all of the information 
used to demonstrate substantial planning, design, and investment in unconstructed capacity of the 
complete system would be weighed as a whole in determining whether the beneficial use 
requirement had been met. 

The type of information outlined above that could be used to satisfy the 111 beneficial . 
use requirement for a municipal water right is similar to the information required in Colorado to 
establish and maintain a conditional water right. In fact, under the 1996 Municipal Water Rights 
Act, that portion of a municipal water right in Idaho that includes an amount of water for 
reasonably anticipated future needs could be viewed as somewhat analogous to a conditional 
water right in Colorado. 

Please note that I have not attempted to outline the type of information that should be 
considered in supporting the "reasonably anticipated future needs" that a municipal water 
provider might claim. However, Idaho Code 9 42-202B(5) describes in general the information 
that would be required to suppon an appropriation of water for "reasonably anticipated future' 
needs." 

- Forfeiture of Municipal Water Rights 

- In your recent letter dated June 3, 1999, you provided somc information that could be 
interpreted to suggest that a water right held by a municipal corporation, or another municipal 
provider as defined by the 1996 Municipal Water Rights Act, may not generally be subject to 
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forfeiture. Although the basis for forfeiture is different for a municipal water right, just as the 
standard for beneficial use is different as discussed above, I would disagree with a conclusion 
that municipal water rights are immune from forfeiture. 

When a municipal provider is granted a permit to appropriate water for "reasonably 
anticipated fuhue needs" within the planning horizon for the municipality, the permit will be 
conditioned to require that the N 1  system capacity needed to provide water for the reasonably 
anticipated future needs be constructed by the end of the municipality's planning horizon. The 
municipal provider will then be required to submit proof of beneficial use evidenced by 
construction of system capacity and substantial planning, design, and investment in the 
unconshucted capacity of the complete system by the end of the permit development period. If 
proof is not submitted and an extension to the permit development period has not been granted, 
as provided under Idaho Code 5 42-204, the municipal provider shall be deemed to have lost all 
rights under its pennit. 

If sufficient proof of beneficial use is submitted before the end of the permit development 
period q d  the municipal water right is licensed for an amount of water for "reasonably 
anticipated future needs," the requirement that the full system capacity needed to provide water 
for the reasonably anticipated future needs be constructed by the end of the municipality's 
planning horizon will continue as a condition of the license. If the municipal provider fails to 
construct the full system capacity needed to provide water for the reasonably anticipated future 

LI1 

needs by the end of the planning horizon for the municipality, or the anticipated fUhuP needs do 
not materialize by the end of the planning horizon, the quantity of water under the license may be - 

reduced to the capacity of the constructed system or the amount of water required to meet the 
needs that actually exist at the end of the planning horizon. Although a municipal provider can 
revise the planning horizon and amend its projections of reasonably anticipated future needs 
subsequent to the water right License being issued, provided the criteria in Idaho Code 5 42- 
202B(S) are fully satisfied, the water right remains subject to being reduced or forfeited if actual 
use of the water does not occur. Municipal water rights established prior to the 1996 Municipal 
Water Rights Act might also be subject to common law abandonment or forfeiture if the rights 
are not required to satisfy reasonable future needs of the municipality. 

I hope these thoughts on the issues you raised are helpN to you and your clients. I 
intend to have these concepts incorporated in a guidance memorandum for staff of the 
Department of Water Resources so that the 1996 Municipal Water Rights Act is implemented 
uniformly. If you have additional questions or would like to discuss these issues or others 
further, we can arrange to meet again. 

Sincerely a 
Karl ~%eher 
Director 

cc: IDWR Water Management Division 
Ed Squires / Scon Rhead - United Water 


