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Recent H i s to ry  
I n  1982 t h e  Idaho Supreme Court handed down i ts  d e c i s i o n  i n  t h e  Idaho 

Power Company v. Idaho Case i nvo lv ing  Idaho Power Company's water  r i g h t s  a t  
Swan F a l l s  Dam. The cour t  r u l e d  t h a t  t h e  water r i g h t s  a t  Swan F a l l s  had n o t  
been subord ina ted  by t h e  1950's e r a  agreement which allowed Idaho Power 
Company t o  b u i l d  t h e  He l l s  Canyon h y d r o e l e c t r i c  complex a s  had been a s s e r t e d  
by t h e  s t a t e .  This  r u l i n g  by t h e  c o u r t  meant t h e  s t a t e  of Idaho went from a  
p a r t i a l l y  app rop r i a t ed  t o  an overappropr ia ted  water system on t h e  Snake River.  

Attempts were made du r ing  both t h e  1983 and 1984 Idaho l e g i s l a t i v e  
s e s s i o n s  t o  r e s o l v e  t h e  c o n f l i c t  t h a t  e x i s t e d  between upstream development 
i n t e r e s t s  and t h e  suppor t e r s  of Idaho Power and ins t ream flow i n t e r e s t s .  A 
l e g i s l a t i v e  s o l u t i o n  was n o t  reached and a  l e g a l  cloud e x i s t e d  ove r  t h e  s t a t u s  
of thousands of Snake River water  r i g h t s .  I n  a d d i t i o n ,  new development could 
no t  proceed s i n c e  unappropriated water  was n o t  a v a i l a b l e  i n  t h e  Snake River 
and i t s  t r i b u t a r i e s  i f  Idaho Power's hydropower water r i g h t s  were t o  be 
s a t i s f i e d .  

In 1984 t h e  s t a t e ,  through t h e  Governor and t h e  Attorney Genera l ,  and 
Idaho Power were ab l e  t o  ag ree  t o  n e g o t i a t e  a  s e t t l emen t  t o  t h e  Snake River 
water  r i g h t s  c o n f l i c t .  I n c e n t i v e  t o  s o l v e  t h e  c o n f l i c t  by n e g o t i a t i o n s  came 
from t h e  r ecogn i t i on  t h a t  a  s o l u t i o n  was necessary  and t h e  a n t i c i p a t e d  de l ay ,  
expense and u n c e r t a i n t y  t h a t  would be involved i n  a  l i t i g a t e d  s o l u t i o n .  

After much e f f o r t  by a l l  p a r t i e s  involved ,  t h e  n e g o t i a t i o n s  were 
s u c c e s s f u l  and t h e  Swan F a l l s  Agreement, which reso lved  t h e  c o n f l i c t  wi th  t h e  
Idaho Power's water  r i g h t s  from Swan F a l l s  upstream, was s igned  on October 25 ,  
1984. Included with t h e  agreement among o t h e r  requirements  was a requirement  
t o  a d j u d i c a t e  t h e  water r i g h t s  i n  t h e  Snake River Basin. 

The Adjudicat ion Process  - 
The term l ladjudicaten means t o  s e t t l e  j u d i c i a l l y .  A water  r i g h t  

a d j u d i c a t i o n  should be termed "a f a i r ,  comprehensive, t e c h n i c a l l y  c o r r e c t  and 
l e g a l l y  s u f f i c i e n t  de te rmina t ion  ( i d e n t i f i c a t i o n  and q u a n t i f i c a t i o n )  o f  
e x i s t i n g  water  r i g h t s w .  In  Idaho a d j u d i c a t i o n s  a r e  conducted by t h e  c o u r t  and 
t h e  Department of Water Resources a c t s  a s  a  t e c h n i c a l  e x p e r t  f o r  t h e  c o u r t  i n  
conduct ing i n v e s t i g a t i o n s  of e x i s t i n g  water  r i g h t s .  The department  has  
e x t e n s i v e  r e s p o n s i b i l i t i e s  s p e l l e d  o u t  by s t a t u t e ,  t o  t h e  s t a t e  and t h e  c o u r t  
i n  water  r i g h t  ad jud ica t ions .  

On June 17, 1987 t h e  D i r e c t o r  of t h e  Department of Water Resources f i l e d  a  
p e t i t i o n  i n  t h e  D i s t r i c t  Court of t h e  F i f t h  J u d i c i a l  Distr ict  i n  Twin F a l l s  t o  
comnence t h e  Snake River Basin Adjudica t ion .  The Honorable Danie l  C. 
Hur lbu t t ,  Jr, set a  hea r ing  on t h e  commencement p e t i t i o n  f o r  September 8 ,  1987 
i n  Twin F a l l s .  The d i r e c t o r ' s  p e t i t i o n  proposed t o  a d j u d i c a t e  t h e  Snake River  
Basin upstream from and i n c l u d i n g  t h e  Salmon River dra inage .  

The c o u r t ,  i n  its comencement o r d e r  of November 19,  1987 de te rmined  t h e  
Boise,  Weiser,  Paye t te  and Lemhi Bas ins  should be inc luded  i n  t h e  a d j u d i c a t i o n  
and t h e  ad jud ica t ion  should be extended downstream t o  i nc lude  t h e  remainder of  
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t h e  Snake River  i n  Idaho and t h e  Clearwater  Basin. An appea l  of t h e  i n c l u s i o n  
of t h e  Boise  and Weiser River d ra inages  is c u r r e n t l y  being considered by t h e  
Idaho Supreme Court .  

The d i s t r i c t  cou r t  ha s  en t e r ed  an o rde r  e s t a b l i s h i n g  procedures  t o  be 
followed by anyone wishing t o  make f i l i n g s  wi th  t h e  cou r t .  Anyone wish ing  
f u r t h e r  i n fo rma t ion  a s  t o  t h e  procedure may c o n t a c t  t h e  department.  

The department  has  begun s o l i c i t i n g  n o t i c e s  of c la ims t o  a  water  r i g h t  
from water  u s e r s  i n  t h e  Snake River Basin.  Because of t h e  s i z e  of t h e  bas in  
t o  be a d j u d i c a t e d  water  u s e r s  a r e  being n o t i f i e d  by c o u n t i e s  of t h e  need t o  
f i l e  t h e i r  c l a ims .  After n o t i f i c a t i o n  water  u s e r s  have 90 days t o  complete 
t h e i r  c l a ims  and f i l e  them wi th  t h e  department.  Department s t a f f  a r e  
a v a i l a b l e  i f  a s s i s t a n c e  i s  des i r ed .  The department a l s o  has  a v a i l a b l e  
e x i s t i n g  wa te r  r i g h t  r e c o r d s ,  maps and a e r i a l  photography t o  a s s i s t  w i th  t h e  
claims t a k i n g  process .  

Department s t a f f  w i l l  compare water  r i g h t s  claimed wi th  known water  uses  
t o  be c e r t a i n  t h e  water  r i g h t s  claimed a r e  complete and accu ra t e .  
I n v e s t i g a t i o n  of  water  u se s  w i l l  be conducted us ing  a v a i l a b l e  d a t a ,  computer 
and s a t e l l i t e  technology a s  w e l l  a s  f i e l d  i n s p e c t i o n s .  I n v e s t i g a t i o n s  w i l l  
a l s o  be conducted t o  de te rmine  land ownership, s o  land owners who have n o t  
claimed water  u se s  i d e n t i f i e d  by t h e  department can be n o t i f i e d  of t h e i r  du ty  
t o  f i l e  a  c l a im  f o r  t h e i r  water  use.  

A t  t h e  complet ion of t h e  i n v e s t i g a t i o n ,  t h e  department w i l l  compile  a  
r e p o r t  of water  r i g h t s  f o r  t h e  c o u r t .  This  r e p o r t  w i l l  i d e n t i f y  t h e  elements 
of  each water  r i g h t  s o  t h a t  t h e  r i g h t  can be p rope r ly  i d e n t i f i e d  a s  a  p rope r ty  
r i g h t  a s  w e l l  a s  q u a n t i f i e d  f o r  p rope r  d e l i v e r y  of water ,  

Those water  r i g h t s  t h a t  have been p rev ious ly  decreed w i l l  be r e a f f i r m e d  
and updated by t h e  Snake River Adjudica t ion .  S ince  some o l d e r  dec rees  do no t  
i d e n t i f y  a l l  t h e  e lements  neces sa ry  t o  p rope r ly  d e l i v e r  a  water  r i g h t ,  t h e  
Snake River Adjudica t ion  w i l l  make t h e  ownership of t h e s e  r i g h t s  more s e c u r e  
through t h e i r  proper  i d e n t i f i c a t i o n  a s  t hey  e x i s t  today r e f l e c t i n g  t h e  changes 
t h a t  have t aken  p l ace  s i n c e  t h e  o r i g i n a l  dec rees  were completed. 

A s  t h e  a d j u d i c a t i o n  proceeds ,  c l a i m a n t s  who d i s a g r e e  w i th  t h e  f i n d i n g s  of  
t h e  department w i l l  be urged t o  meet wi th  t h e  department t o  r e s o l v e  t h o s e  
d i f f e r ences .  If t h e  d i f f e r e n c e s  between t h e  depar tment ' s  de t e rmina t ion  and 
c l a i m a n t ' s  view of h i s  water  r i g h t  cannot  be r e s o l v e d ,  t h e  ques t i on  w i l l  
u l t i m a t e l y  be s e t t l e d  by t h e  c o u r t .  

Federa l  Water Users To Be Included ---- 
Under t h e  1952 McCarran Amendment, t h e  U.S. Government can be j o ined  i n  a  

s t a t e  cou r t  a c t i o n  f o r  t h e  purpose of a d j u d i c a t i n g  water  r i g h t s .  The s t a t e  
c o u r t ,  a f t e r  t h e  commencement h e a r i n g ,  has  determined t h e  e x t e n t  of  t h e  a r e a  
t o  be inc luded  t o  o b t a i n  "genera l  a d j u d i c a t i o n n  j u r i s d i c t i o n  over  t h e  U.S. 
Government a s  r equ i r ed  by t h e  McCarran Amendment. 

The s t a t e  of Idaho,  through t h e  Idaho Water Resource Board, ha s  e n t e r e d  
i n t o  and w i l l  con t inue  n e g o t i a t i o n s  w i th  t h e  Shoshone-Bannock Ind ian  T r ibes  t o  
determine t h e  e x t e n t  of t h e  T r i b e s  f e d e r a l l y  r e se rved  wa te r  r i g h t s  f o r  t h e  
Fo r t  Hal l  Reservat ion,  A n e g o t i a t e d  de t e rmina t ion  of t h e  T r ibes  water  r i g h t s  
could save  y e a r s  of l i t i g a t i o n  and m i l l i o n s  of  d o l l a r s  i n  t h e  time and c o s t  o f  
t h e  Snake River Basin Adjudica t ion .  

Other Ind ian  t r i b e s  and f e d e r a l  agenc i e s  h o l d i n g  land  r e s e r v a t i o n s  i n  
Idaho have been contac ted  r e g a r d i n g  t h e  n e g o t i a t i o n  of t h e i r  r e se rved  water  
r i g h t s .  Contacts  wi th  t h e s e  e n t i t i e s  a r e  c o n t i n u i n g  and f u r t h e r  n e g o t i a t i o n s  
a r e  a n t i c i p a t e d  and w i l l  proceed c o n c u r r e n t l y  w i t h  c l a ims  f i l i n g  f o r  s t a t e  
acqui red  water  r i g h t s  from p r i v a t e  water  u s e r s ,  
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E f f e c t  o f  t h e  Decree -- 
The new d e c r e e  w i l l  provide f o r  t h e  i d e n t i f i c a t i o n  and s e c u r i t y  of 

ownership of wa te r  r i g h t s  t h a t  has  no t  been a v a i l a b l e  s i n c e  t h e  eaEly 1900's 
if eve r .  The d e c r e e  w i l l  be binding on a l l  water u s e r s  and w i l l  i d e n t i f y  t h e  
water  r i g h t s  a s  t hey  e x i s t  today. This  w i l l  minimize f u t u r e  cha l lenges  
a g a i n s t  t h o s e  water  r i g h t s  a s  long a s  t h e  r i g h t s  c o n t i n u e  t o  be used accord ing  
t o  law. 

The Snake River  Basin Adjudicat ion w i l l  be t h e  l a r g e s t  ad jud ica t ion  
a t tempted  t o  d a t e  i n  Idaho and probably t h e  l a r g e s t  i n  t h e  na t ion .  Thus f a r ,  
t h e  s t a t e  has  ad jud ica t ed  o t h e r  r i v e r s  inc lud ing  t h e  P a y e t t e  River Basin i n  
which more t h a n  9,000 water r i g h t s  were decreed. The e x t e n t  of t h e  Snake 
River  Basin Adjudica t ion  proposed i n  t h e  c o u r t ' s  commencement o rde r  may r e s u l t  
i n  t h e  de t e rmina t ion  of a s  many a s  185,000 water r i g h t s .  A two year  e f f o r t  
has begun t o  t a k e  t h e  claims of 185,000 water u s e r s .  

The a d j u d i c a t i o n  of t h e  Snake ~ i v e r  water r i g h t s  w i l l  be a  t ime consuming, 
c o s t l y  e f f o r t  f o r  t h e  s t a t e  and water u se r s .  This  a d j u d i c a t i o n  is e s s e n t i a l ,  
however, t o  p r o v i d e  t h e  s t a t e  with a  key element r e q u i r e d  t o  manage and 
r e g u l a t e  t h i s  v a l u a b l e  resource  i n  t h e  fu tu re .  

If you have  ques t i ons  about t h e  Snake River Basin Adjudicat ion you may 
con tac t  t h e  Water Resources o f f i c e  n e a r e s t  you o r  t h e  Water Resources S t a t e  
O f f i c e  a t  334-7906. 


