







































































This burden applies in conjunctive administration and must be implemented by the
Director in his decisions.

B. The Director’s “Minimum Full Supply” Methodology Violates Idaho Law.

Rather than requiring junior ground water users to meet the required burden of proof, the
Director unilaterally created a defense for their benefit. Through the “minimum full supply”
concept, the Director disregarded the presumptive effect of the Coalition’s water right decrees
and created a new starting point for water right administration. Importantly, the ground water
users never met their burden under Idaho law or proved a valid defense to the Coalition’s water
delivery call. R. Vol. 37 at 7073, 7076-78.

First, the “minimum full supply” theory violates the express terms of Idaho’s statutes and
rules that govern administration. The statutes are clear, the basis for water right administration is
a “water right”:

It shall be the duty of said watermaster to distribute the waters of the public
stream, streams or water supply, . . . according to the prior rights of each
respectively, and to shut and fasten . . . facilities for diversion of water from
such stream, streams, or water supply, when in times of scarcity of water it is
necessary so to do in order to supply the prior rights of others in such stream
or water supply . . .
[.C. § 42-607 (emphasis added).

Water in a well shall not be deemed available to fill a water right therein if the
withdrawal therefrom of the amount called for by such right would affect,
contrary to the declared policy of this act, the present or future use of any prior
surface or ground water right or result in the withdrawing of the ground water

supply at a rate beyond the reasonably anticipated average rate of future
natural recharge.

[.C. § 42-237a.g (emphasis added).
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The Idaho Supreme Court found that section 42-607 governs a watermaster’s duties in
“clear and unambiguous terms.” R.T. Nahas Co. Hulet, 114 Idaho 23, 27 (Ct. App. 1988). The
Court has further defined the Director’s obligation to administer water rights within a water
district as a “clear legal duty.” Musser v. Higginson, 125 Idaho 392, 395 (1994). In times of
shortage, watermasters must distribute water according to the elements and priority dates of an
“adjudication or decree.” State v. Nelson, 131 Idaho 12, 16 (1998); see also Crow v. Carlson,
107 Idaho 461, 465 (1984) (“The [ ] decree is conclusive proof of diversion of the water, and of
application of the water to a beneficial use”)."" The diversion rates and annual volume amounts
represent quantity elements that are entitled to protection in administration. The Hearing Officer
recognized the senior’s right in administration. R. Vol. 37 at 7078 (“to the extent water is
available within the amount of the water right but is diminished by junior users, the presumption
favors the senior users’ rights to the water.””) (emphasis added).

Proper administration provides certainty to water right holders and “protects and

implements established rights.” Almo Water Co. v. Darrington, 95 1daho 16, 21 (1972).

"' Ground water rights in the ESPA are presumed to be hydraulically connected to the Snake River for purposes of
administration. The SRBA Court adopted the following general provision and findings relative to conjunctive
administration:
The Court concludes, as a matter of law, that a general provision on connected ground and surface
sources is necessary to define the water rights decreed by the SRBA District Court by identifying
hydraulically connected ground and surface sources for the purposes of administration and
defining the legal relationship between the connected sources.

Except as otherwise specified above, all other water rights within Basin __ will be administered as
connected sources of water in the Snake River Basin in accordance with the prior appropriation
doctrine as established by Idaho law.

See Basin-Wide Issue No. 5 Connected Sources General Provision (Conjunctive Management) Memorandum

Decision and Order of Partial Decree at 5; Ex. A (Twin Falls County District Court, Fifth Jud. Dist., /n re SRBA
Case No. 39576, Subcase 91-0005, February 27, 2002).
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Moreover, senior water right holders are “entitled to presume that the watermaster is delivering
water to them in compliance with the governing decree.” Id. In other words, the Director and
watermaster have a clear legal duty to curtail junior rights to satisfy senior water rights in times
of shortage.'

The CM Rules also require the Director to distribute water to a senior’s water right. See
CM Rule 10.14 (material injury is impact or hindrance to “water right”); 10.25 (“water right”
defined as the “legal right to divert and use” water); 20.01 (CM Rules apply when there has been
injury to “senior-priority water rights”); 40.01.a (upon a finding of material injury, the Director
must regulate diversions “in accordance with the priorities of rights™); and 40.02 (“The Director,
through the watermaster, shall regulate the use of water within the water district pursuant to
Idaho law and the priorities of water rights™).

The above statutes and rules are clear, the Director and watermasters must regulate and
distribute water to water rights. Noticeably absent from the CM Rules is any definition or use of
the term “minimum full supply”. Similar to the “replacement water plan” concept that was
struck down by the District Court, the Director’s “minimum full supply” theory was derived

without any statutory or regulatory authority. The Director has no authority to substitute an

'2 The Director carried this mandate forward into the orders creating Water Districts 120 and 130:
10. The Director concludes that the watermaster of the water district created by this order
shall perform the following duties in accordance with guidelines, direction, and supervision
provided by the Director:

d. Curtail out-of-priority diversions determined by the Director to be causing injury
to senior priority water rights if not covered by a stipulated agreement or a mitigation
plan approved by the Director.

Ex. 1020 (Final Orders creating Water Districts 120 & 130, each at 5 (February 19, 2002)) (emphasis added).
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entity’s so-called “minimum full supply” for the elements of a decreed water right in conjunctive
administration. See e.g., Caldwell v. Twin Falls Salmon River Land & Water Co., 225 F. 584,
596 (D. Idaho 1915) (“So far as I am aware, it has never been held or contended that in making
an appropriation of water from a natural stream the appropriator is limited in the right he can
acquire to his minimum needs. ... Economy of use is not synonymous with minimum use”).
From the outset the Director ignored the plain language of the statutes and rules and
failed to apply the proper burdens of proof and evidentiary standards. The “minimum full
supply” concept was not based on the Coalition’s decreed diversion rates. Rather, it was based
on actual diversions from a single cool, wet year. R. Vol. § at 1383 § 115; 1402 § 50; Vol. 37 at
7092 (“[1995] was a wetter than average year. This warps the determination of a base supply
downward.”). This is the case, even though the Director acknowledged “the amounts of water
diverted in 1995 may be less than what is needed for a full supply in 2005.” R. Vol. 8 at 1383 4
115. Admittedly, the Director did not have clear and convincing evidence that the Coalition
members would not beneficially use their decreed quantities during the 2005 irrigation season.
Moreover, the 2005 Order makes no reference to any burden of proof or evidentiary
standard used to arrive at the “minimum full supply.”" The Hearing Officer confirmed this
when he concluded that the Director’s concept “starts at a different point” than the “full amount

of the licensed or decreed right.” R. Vol. 37 at 7091. He further explained the problems with

" The Director misinterpreted Idaho law to support his injury analysis. R. Vol. 8 at 1401 ] 48 (“Either outcome is
wholly inconsistent with the provision for ‘full economic development of underground water resources’ in Idaho
Code § 42-226 articulated as ‘optim[al] development’ in Baker v. Ore-Ida Food, Inc., 95 Idaho 575, 584, 513, P.2d
627,636 (1973).”). As set forth in this Court’s recent Clear Springs decision, Idaho’s Ground Water Act does not
apply to surface water rights. See 252 P.3d at 85 (“By its terms, section 42-226 only applies to appropriators of
ground water.”).
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this approach: “This [minimum full supply] strains against the assumption that the senior users
are entitled to the full extent of their rights licensed or decreed rights which at some point has
been determined to be an amount they could beneficially use.” Id. The concept does not simply
“strain” against the required presumption; it violates the Director’s legal duty to honor water
right decrees in administration.

Notwithstanding this Court’s decision in AFRD#2, and the Hearing Officer’s recognition
of presumptive effect of a prior decree, the Director affirmed his flawed methodology in the
Final Order. R. Vol. 39 at 7386." Since the Director failed to administer consistent with
governing statutes and rules, and failed to apply the proper burdens of proof and evidentiary
standards to the Coalition’s senior water rights, the entire basis for his decision in this case is
flawed as a matter of law.

The Director simply has no authority to ignore the judiciary’s determination of a water
right in administration without following the proper procedures and applying the correct
standards. The Final Order should be reversed and set aside accordingly.

C. The Agency’s Inconsistent Application of the “Minimum Full Supply”
Concept Further Exposes its Fundamental Legal Errors.

Although the legal error in the Director’s “minimum full supply” methodology is self-

evident, the examples of its failed application further magnify the Director’s arbitrary actions in

'* The Director improperly attempted to defer the specifics of his “new” minimum full supply methodology in the
Final Order. R. Vol. 39 at 7386. Moreover, the Director simply re-named the same process that failed to apply the
proper burdens of proof and evidentiary standards. /d. (“The Director agrees that the term minimum full supply
should be changed. In order to be more consistent with the CM Rules, the term that will replace minimum full
supply is reasonable in-season demand.”). Changing the name of a flawed theory does not make it legal.
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this case. At hearing the former Director explained his “minimum full supply” concept and how
his injury analysis departed from an examination of the Coalition’s actual water rights:
You start with the water rights” decree in terms of what has the Court

determined is the extent of the water right. But a water right is not a quantity
entitlement.

But as I’ve already described, that maximum amount that’s authorized under
the decree, is not necessarily representative of what’s actually needed.

So you compare the projected amount of natural flow and storage that is going
to be available in 2005 against the amount that was determined to be a
reasonable full supply, minimum full supply — not the maximum full supply
but the minimum full supply — and you add to that the reasonable amount of
carryover storage and you compare the two.

It was the minimum amount that I determined was necessary under
contemporary conditions, recognizing that under the conditions in 2005, more
or less than the minimum supply could be needed.

Now, 1995 was — you know, not all years are the same. And certainly, by
using 1995 as an indication of what was necessary for a minimum full supply,
that was not a projection of saying that 2005 was going to be the same as 1995.
That simply was looking at, okay, when in the most recent past has there been
a full supply, and what was the minimum amount that constituted that full
supply, recognizing that more could be required. More could be needed in
2005 than that minimum amount, but it was a place to start.

Tr. Vol. 1 at p. 23-24; 41, Ins. 5-8; p. 45, Ins. 7-14; p. 46-47 & 49, Ins. 7-18 (emphasis added).
Admittedly, the Director did not begin with the Coalition’s water right decrees as the
basis for administration. Contrary to Idaho law, he erroneously concluded that a “water right” is

not a quantity entitlement in administration. See Clear Springs Foods, Inc., 252 P.3d at 92
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(“Subject to the rights of prior appropriators, they are entitled to the full amount of water they
have been decreed for that use.”). Instead, the Director created a “minimum” amount of water
that he believed was needed by the Coalition members for irrigation. The Director used this
“minimum” amount as a limit on the quantity of water to be delivered. Importantly, the Director
never determined that the Coalition would “waste” the decreed amounts of their water rights if
that quantity was delivered. In addition to these fundamental flaws in the analysis, the Director’s
implementation of the “minimum full supply” concept resulted in no water provided to the
Coalition during the irrigation seasons when injury was found.
i 2005 Example
In 2005, the Director initially predicted that members of the SWC would be injured by
133,400 acre-feet. R. Vol. 8 at 1385. Accordingly, the Director ordered IGWA to supply 27,700
acre-feet to the Coalition members during the 2005 irrigation season. Id. at 1404 § 5.
Notwithstanding these orders, IGWA never provided any mitigation water in 2005."” The
Director excused this non-compliance and failed to implement his orders. Despite the agency’s
failure to implement the orders, ground water rights continued to pump out-of-priority during the
entire 2005 irrigation season.
ii. 2007 Example
In an order issued on May 23, 2007, the Director found TFCC would suffer an injury of

58,914 acre-feet. R. Vol. 23 at 4297. As in 2005, however, the Director failed to require IGW A

> IGWA eventually transferred mitigation storage water to TFCC in the spring of 2006, but not during the 2005
irrigation season when material injury was found to have occurred. The Director also found that IGWA’s lease and
non-use of a single industrial ground water right would have resulted in 694 acre-feet occurring in the American
Falls reach during the 2005 irrigation season. R. Vol. 20 at 3748, 9 29.
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to deliver any mitigation water to TFCC during the 2007 irrigation season. Moreover, the record

shows that IGWA had no water to provide to TFCC during the irrigation season.'® Yet, the

Director continued to allow out-of-priority ground water diversions. The Director refused to take
any final action until after the irrigation season. R. Vol. 23 at 4302 (“final determination of the
amounts of mitigation required and actually provided after the final accounting for surface water
diversions from the Snake River for 2007 is complete™).

The Director even used the “minimum full supply” as an artificial “cap” on the amount of
water the Coalition could expect through administration despite the actual conditions on the
ground. The 2007 irrigation season was extremely hot and dry. Faced with inaction from the
Director, the Coalition managers filed affidavits to explain their projects’ increased water
demands for that irrigation season. R. Vol. 24 at 4432 (Billy Thompson, MID), 4443 (Ted Diehl,
NSCC), 4464 (Vince Alberdi, TFCC), 4502 (Dan Temple, A&B), 4510 (Lynn Harmon,
AFRD#2), 4521 (Randy Bingham, BID) and 4529 (Walt Mullins, Milner). Notwithstanding the
dire climatic conditions and the managers’ testimony, the Director arbitrarily ignored this
information and refused to administer to the Coalition’s senior surface water rights. R. Vol. 37
at 7095 (“Affidavits that had been submitted by the canal company managers should have been

considered.”).

' Given the Director’s history of not providing any mitigation water in 2005, TFCC was forced to rent 40,000 acre-
feet of water from the Water District 01 Rental Pool. Since the Director had yet to order any storage water to be
provided during the irrigation season, TFCC rented “wet” water for delivery to its shareholders. Tr. Vol. 8 at p.
1630, Ins. 14-25 (“Realizing that the plight that we were in, we went to the water bank and rented 40,000 acre-feet
of water”).
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Instead, the Director continued the “process” and issued more supplemental orders —
turning a “blind-eye” to actual conditions on the ground. R. Vol. 25 at 4714, 4719." In the Sixth
Supp. Order, the Director even reduced the material injury determination for TFCC and allowed
IGWA to “underwrite” the water TFCC had already rented (and paid for) that year from the
Water District 01 Rental Pool. R. Vol. 23 at 4720-21."® Again, the Director failed to implement
his order and require IGWA to deliver mitigation water during the irrigation season when injury
was found. R. Vol. 37 at 7069-70 (“However, the Order also provided that ‘The replacement
water will be delivered to Twin Falls Canal Company as it is needed during the irrigation season
..., quoting from IGWA’s 2007 Replacement Water Plan. Conclusion of Law 4. That was not
done.”) (emphasis added).

Several months after the end of the 2007 irrigation season, the Director issued the
Seventh Supp. Order on December 20, 2007. Ex. 4600. The Director stated the purpose of the
order was “to provide the parties with the most up-to-date water right accounting and obligations
owed by the Idaho Ground Water Appropriators, Inc.” Id. at 1. The Director again adjusted his
injury calculation for TFCC downward — using the “minimum full supply” methodology as a
“cap”, and refusing to acknowledge the shortage TFCC had actually experienced. Id. at 6, § 12.

Although TFCC carried over minimal storage water at the end of 2007, the Director used

this fact against the company, and assumed because water was carried over in storage it was not

'" The Hearing Officer concluded that the Director’s non-responsiveness effectively trapped the projects with less
water than needed; thus, unconstitutionally re-adjudicating the Coalition’s senior water rights downward. R. Vol. 37

at 7092-94.
'® Despite this allowed “underwriting”, the Director never ordered IGWA to provide the water or pay for the water

TFCC rented during the 2007 irrigation season.
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required during the irrigation season. The Director’s “after-the-fact” review failed to consider
that TFCC was forced to reduce water deliveries to its shareholders during the irrigation season
(from 3/4" to 5/8”) and rent an additional 40,000 acre-feet from the Water District 01 Rental
Pool (at a cost of over $800,000). Tr. Vol. 9 at p. 1601, Ins. 14-15, p. 1631, Ins. 19-20.

Like 2005, the Director’s flawed logic benefitted junior priority ground water rights that
continued to pump to their full extent throughout the 2007 irrigation season. No mitigation water
was delivered to TFCC at a time when it was needed during the irrigation season. IGWA finally

assigned 14,345 acre-feet of storage to TFCC on January 9, 2008 — months after the irrigation

season ended. R. Vol. 34 at 6431-32. IGWA only acquired this water from the City of Pocatello
on January 9, 2008. Id. at 6437-38. Accordingly, IGWA did not have the necessary water to

provide for mitigation during the 2007 irrigation season.'” The Hearing Officer accurately

described the agency’s repeated failure: “Following the pattern from 2005, rather than the water
being provided in the year it was determined to be due, it was provided in the subsequent year.”
R. Vol. 37 at 7071.%

These examples demonstrate the inherent danger water right holders face when IDWR
strays from honoring water right decrees in administration. Fortunately, the judiciary provides

the “check” on such arbitrary agency action.

** The Director’s Seventh Supp. Order expressly recognized that IGWA did not have sufficient storage water during
the 2007 irrigation season to back up its so-called “guarantee”. Ex. 4600 at 8.

%% In affirming the above finding the Director expressly recognized that no water has ever been provided to the
Coalition during the irrigation season when injury was found from 2005 through 2007. R. Vol. 39 at 7382 § 8.
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D. Consequences of Unlawful Administration

In summary, the Director’s entire process was flawed from the start. Although the law
requires the Director to honor the Coalition’s water right decrees, and the presumption that they
are entitled to divert and use the stated quantities, the Director refused to do so without any legal
basis. The Director’s attempted use of the “minimum full supply” theory produced no “wet
water” to injured Coalition members. The lack of timely and proper administration unlawfully
diminished the Coalition’s senior water rights. See Jenkins, 103 Idaho at 388; AFRD #2, 143
Idaho at 874 (“We agree with . . . the court’s conclusion that the drafters intended that there be
no unnecessary delays in the delivery of water pursuant to a valid water right.”).

Moreover, the “minimum full supply” concept created an artificial water need baseline
for the Coalition without applying the required burdens of proof and evidentiary standards under
Idaho law. The “minimum full supply” baseline essentially served as a defense to the Coalition’s
call without requiring the juniors to prove that defense by clear and convincing evidence. This
process therefore violated Idaho law.

By beginning from the wrong starting line, the “minimum full supply,” as opposed to the
decreed water rights, the Director failed to apply the CM Rules consistent with Idaho’s
Constitution (Art. XV, § 3) and water distribution statutes (I.C. §§ 42-602, 607). Consequently,
the Coalition members did not receive the conjunctive administration required by law and were
forced to suffer material injury to their senior water rights without any mitigation. This Court

should reverse and set aside the Director’s decision accordingly.
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E. The District Court’s Approval of the Director’s “Minimum Full Supply”
Scheme is Contrary to the Court’s Own Analysis.

The District Court affirmed the Director’s use of a baseline approach to administration.

Clerk’s R. Vol. 3 at 536-37. Quoting the Hearing Officer, the District Court concluded that:
Whether one starts a the full amount of the licensed or decreed right and works
down when the full amount is no needed or starts at based and works up
according to need, the end result should be the same.

Id. at 537.

This conclusion is directly contrary to the District Court’s later holding that “in order to
give proper presumptive weight to a decree, any finding by the Director in the context of a
delivery call proceeding that the quantity decreed exceeds the amount being put to beneficial use
by the senior must be supported by clear and convincing evidence.” Clerk’s R. Vol. 7 at 1247,
1249, n. 5.

The Director’s “minimum full supply” concept created a new starting point for the
material injury analysis — one that was not based upon the decreed diversion rates for the
Coalition’s senior water rights. The 2005 Order did not identify the burden of proof or whether
any clear and convincing evidence was provided to justify a starting point in the Director’s
analysis below the Coalition’s decreed diversion rates.

Notwithstanding this clear legal error, the District Court failed to hold the Director to the
standards provided by Idaho law (even though the Court acknowledged the proper standards to

apply). Clerk’s R. Vol. 7 at 1247. The District Court’s conflicting conclusion about the use of a

“minimum full supply” theory should similarly be corrected on appeal.
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II. The District Court Erred by Instructing the Director to Bifurcate the Final
Administrative Order, Despite Ruling that the Director Must Issue one Final Order
Consistent with Idaho’s APA.

On appeal to the District Court, the Coalition asserted that the Director erred when he
bifurcated the final order. R. Vol. 39 at 7460. The District Court agreed — finding error in the
Director’s decision. Clerk’s R. Vol. 3 at 542. Yet, notwithstanding this determination, the
District Court failed to properly remand this order to allow the Director to issue a single final
order in this case. Instead, the District Court allowed the Director to proceed and issue a
separate final “methodology order”. Clerk’s R. Vol. 4 at 629.

As such, there are multiple final orders in this case — each on separate judicial review
track.?' This process violates the Idaho Administrative Procedures Act. See 1.C. § 67-5201 et
seq.

The District Court explained why the Director’s actions violated the APA:

The Director abused his discretion by not addressing and including all of the
issues raised in this matter in one Final Order. Styling the Final Order as two
orders issued months apart runs contrary to the Idaho Administrative
Procedures Act and IDWR’s Administrative Rules. See 1.C. §§ 67-5244, 67-
5246, 67-5248 and IDWR Administrative Rules 720 and 740. In addition, the
issuance of separate “Final Orders” undermines the efficacy of the entire
delivery call process, including the process of judicial review. Such a process
requires certainty and definiteness as to the Final Order issued, so that any

review of the Final Order can be complete and timely.

Clerk’s R. Vol. 3 at 542.

*! Following the remand from the District Court, the Director issued his order establishing the methodology for
determining material injury — the “Methodology Order.” Clerk’s R. Vol. 5 at 800. That order was appealed, and is
currently pending before Judge Eric J. Wildman. Twin Falls Canal Company, et al. v. IDWR, et al. (Twin Falls
County Dist. Ct., Fifth Jud. Dist., Cons. Case No. 2010-382). The Methodology Order judicial review proceedings
have been stayed pending the outcome of this appeal.
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The District Court’s failure to properly remand this matter for the issuance of a single
final order is therefore in error. Moreover, the multiple appeals have created inefficiencies and
procedural problems for the parties. Rather than having a single final order to govern
conjunctive administration, the parties are left with two separate administrative orders at
different stages of the judicial review process. In essence the parties will have to “combine” the
orders on their own to completely understand how the Director will proceed with administration.
Finally, the parties will be required to undertake the time and expense of multiple appeals.”

The Coalition’s water delivery call has been ongoing since 2005. The time and expense
involved in these proceedings cannot be understated. Now, after nearly six years, an extensive
administrative hearing, and judicial review before the District Court, the parties are left with two
separate final orders at two different stages of appeal.”> The District Court erred by failing to
properly require the Director to issue a single final order in this matter. This Court should
correct this error of law and instruct the agency to issue a single final order on remand consistent
with the Court’s opinion. Then, the parties will have a complete order to govern conjunctive

administration.

*2 Before the Director issued his order addressing the methodology for determining material injury, this Court issued
an Administrative Order, dated December 9, 2009, requiring that all petitions for judicial review under section 42-
1701A, must be heard by the SRBA District Court. As such, the District Court issued an order on July 29, 2010
consolidating the Methodology Order appeals before the SRBA District Court — separate from these proceedings
which were pending before the Gooding County District Court.

 The entire problem could have been avoided had the Director followed the law when he issued his Final Order.
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CONCLUSION

Idaho’s constitution, water distribution statutes, and CM Rules all require the Director to
administer to a senior’s water right. The presumptions afforded a water right decree cannot be
brushed aside by an agency officer. Here, it is undisputed that the Director erred by failing to
honor the Coalition’s water rights through use of a “minimum full supply” concept. The
Director disregarded the stated amounts of the water rights without applying the proper burdens
of proof and evidentiary standards required by Idaho law. Since there is no legal basis for the
Director’s action, it should be set aside and remanded.

In addition, the Director erred in issuing two separate final orders. Although the District
Court recognized this action violated Idaho’s APA, the Court failed to require the Director to
issue a single final order. This error has left the parties with two orders for administration
following two separate appeal tracks. The process violates Idaho law and should be reversed
accordingly.
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