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Randall C. Budge 
Candice M, Md lugh 
Racin,~ Ol~on Nyc Budge & Bailey 
Facsimile: (208) 232-6109 

Director or IDWR 
Fac~il1lilc: (208) 287·6700 

ViII FlIc,l'imile 

Torn Arkoosh 
Capital Law Group, LLC 
Facsimile: (20S) 'I·3\\~2-r21 

I.j ~~ '. ~~?" 

I~c: Isslnncll of Order Denying l/cqu,'sl jiH l'einporllry Restraining Order allfl 
Aepiiccrliollfbr Slay 

J)cal' Coullsel: 

Please liml cnclosed hercin a courtesy copy or the Court's Order Dwyil7g R('i/ili'S/ 

fill' 7('IiI!iorm:v Res/ruining Orda ((/1(/ Application/hI' Slay to be liIcd (od(1Y in krome 
County, 

IS 'ON Xl;J:I l;J8HS Wd 09: 
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IN TIlE DISTRICT COURT OF TilE FIFTH JUDICIAL DISTRICT OF TilE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME 

mAllO GROUND WATER 
APPROPRIATORS, INC., MAGIC 
VALLEY GROUND WATER D1STfUCT, 
and NORTII SNAKE GROUND WATER 
DISTRICT, 

Petitioners, 

vs. 

THE IDAHO DEPARTMENT OF WATER 
RESOURCES (lnd GARY SPACKMAN, IN 
lJIS OFFICIAL CAPACITY AS INTERIM 
DIRECTOR OF TIlE IDAHO 
DEPAIZfMENT OF WATER RESOURCES 

Respondents. 

CASENO. 

ORDER DENYING REQUEST 
FOR TEMPOHARY 
RESTRAINING ORDER AND 
APPLICATION FOR SrAY 

This matter originated on May 11,2010 when Pelitiom:rs cml1acled the Ckl'k of 

the COllrt about scheduling ,t time to meet with the Court regarding a l'cq1l(~:!( fN (he 

issuance of a temporal)' r<:strailling order. The Court set a (imelo meet On May 12,2010. 

Prior to the time set for meeting, the Court was contacted by the Idaho Department ,)1' 

Watcr Rcsources ("JDWR") requesting permission to participate. CO\ln~d for tlw City or 
Pocotdlo was aIm present. At the time set for mec:ting, after counsel for PetitionCl's 

expliiined the rcliefsollght, the COtlt1 detctlnined to putlhe matter 011 tho l"e,cord. At the 

hearing, Petitioners presented the Court with the following documents for filing: (J) 

Petition for J\ldicial Review; (2) Application for Stay; (3) AmdaviL of Timothy p, IJc(:£; 

and (4) AHidavit ofCandicG M. McHtlgh. The Cotlli t()ok the maHer undo"\" [lclvi~emcJ.tI 

to re.vicw the pleadings. 011 Mtty 13,2010, c.ounsel for Amcric.ml Foll~ Rcse)"V()ir Districl 

ORDER I)ENYING Rl;,QUEST WR TFMPORARY RMIRAINING 
OIU1I,',R ANll APPLICATION rOl, STAY 

IS 'ON Xl;J:I l;J8HS 
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No, 2, and on behalf of other members of lh~ Surface Water Coalition, sublIli11ed a letter 

to this Com! ot*cling to the actions being !nken by Petitioners bcfOl'e this COlli j, T1JC 

lc[t~r is noted by this Court and this Court wil111'Ca! it is ,111 objccllon ilud file it lOgdlKI" 

with the other plcading$ submitted by Petitioners, 

A, Application for stay lind/or tcmponu'y rcstmining onl~I'. 

Although styled ,lS an appliclIti(ln j()j' stay the COllr! stated on 1.lH~ rec,o)'d thRt it 

would (reat the matter altcmatively as a request for the issuance of a tCl11porary 

restraining order pursuant to Idaho Rule of Civil Procedure 65(b) and would illlcrlill';':.lie 

tho pleading, Rule 65(b) pJ'ovide~ 1'01' the issu(l11ce ofa temporary rcs(mining oJ'lkr 

without notice umler ccrl,lin conditions, Any other procllcding for a ~tay docs nol. 

Although IDWR apparmtly h'ld notice and pa.rticipatcd in tho hearing tllhcr pmti(;s lh;ll 

nrc (be SLlhject ofthe underlying agency ,IC(iOl1 were not provich:d notice, Accordingly 

the matter is treated solely as an applic.[ltion for temporary restraining order lmeier 

LR,C,P, 65(b), 

II. Sfallllard for i~sllancc of a (mlllorary rcstr:tining ordel', 

Rule 6S(b) provides, (1mong other I.hings, that a tun[l()rmy restraining on10r lIlay 

only be granted if"i! clearly appears frem1 specific fi:Lcts shown by affid,wil (ll' by 111\) 

vcrWed complaint tilat imlllcdiate and irrcp,lrahlc injury, loss, or damage ,viii rcwlt to 

the Dpplic<tnt before the Adverse pmiy or the party's attorney <'::1)'\ be he,ll'll il1 opp08itinrl"' 

and the applicant's attorney c~rlilies to (he COUIt in "'Tiling (he ef((ll'ts, ifHny, which h;JVe 

bC(;Jll nmdc to give tho notice and the reasons supporting the party's claim tlwt not.ice 

should not be required, J.R.,C.P.6S(b), Rulc 65(c) provides that no I(;tilr,tinillg order 

Shill! issue except Up011 the giving ofseClirity by the applicr11lt, in Stich sum oS thle COUll. 

deems pr()pcr, for the payment of SllCh costs and d11l11ages that may be inClllTcd or 

suffered by any party who is found to bave bc(:n wf\JI1~fl.llly restrained, The decision '1('1 

grant or dMy a request for a temporary restraining order rests in the sound discretiol\ (If 

the couri. While v, Coeur d'Alene Big Creek }.Iinillg Co" 561dal]() 287.,55 P,2d 720 

(J 936), 

ORllf';R OENYING REQUEST FOR TI2MI'OIV\RY H8.)'fMINING 
ORDER AND APPLICATION fOR STAY 

IS 'ON Xl;J:I l;J8HS Wd 09:(;1 
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C. I' ctitioncrs huve not met the stlllul(lI-d for issuallce of temponu-y n~sll"aillil~.I,.', 
()nl~r. 

1. .Failure to provide notice to other partics alTccl('d by In!lsm:y :ldi(ll!. 

Pelitioners have failed to explai)1to (he satisfaction of the COUli why 11(llicc wa, 

not proviclc.d to other parties affccted by the! outcome ortllc actions of the; Dir(:clor sOllghl 

(0 be te1l1porarily restrained as requircd by Rule 65(h), 

2. Finding 01'110 imlllcdhitc and irrcp:lrnbJc injury, loss, HI' tlam:lgc. 

In this case, the Court docs not find imrneJiatc and irrcparabk injury, 11Iss, 01' 

damage becmlse it has yet to be kIJOWI1 what action (h~ Director may Illlw with n",:p,ct to 

curiaillllcnt. There has been no order of CLlrtaillllcnt issued alihis time, nor h;"s lher~ 

b~el\ a final order issued for thi~ Court to slcy, Esse,ntialIy what the Petitiollers are 

requesting is that this Court issue an order r0stmining the! Director from i:JS11ing il JlI1ll1 

order or at lc.l1st defining the scope or that final order. Further, there is a pCl'lllillg 11101]0)1 

((If reconsideration and <I scheduled hearing on lOW A's propo~;tJ mitigation pl:ln 

presently bcfor.; the Director ill the underlying p]"oc.eeJing, At 1his point PctitiO[l~)S l[r~ 

only l'cquirec1 to sllblJ1i t to the Dir,~ctor the q lIanlity of Waler they hay<o secured to date, 

Th~ amount ofwatcr Petitioners have secured togdhcr wi1h their scheduled plal1 for 

seeming addiliOl1al water lllay result in the Director extending any onkr of Cllj"t<1ilm'~nl. 

None ofthis information was reported to the Director in the Motion for Stay Ihill W21S 

denied by the Director in the underlying proceeding, 

3. The Director has not cx~ccdcd his :llItll()rity. 

There has been no allegation that the Director h(ls acted oUlside the scope ofhl$ 

authority nor does the Coml find that the Director is or will act outside the s(:ope of his 

(luthority by iBsuing ,I Jinal order. 

4. Security. 

The dispnte in this case is over the Direct()r's predicted dem.ll1d $1101t1'oll 01" 

84,300 acre-feel for the upcoming irrigation season. For PlJrpO~t;S ofrcquirlllg scc\lrily 

this Court would have no allernative than at a minimum to require thot Pctiiioner$ 8ixure 

ORDER DENYING R1:.QUEST FOft TEMrORARY RESTP/IINING 
ORPER AND APPLICATION rOR STAY 

IS 'ON Xl;J:I l;J8HS Wd 09: 
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the 84,300 ~cre feet determined by the Diri;lctor fa be the $(:ope oflllo injl1ry to SUrf:lC,! 

wille!' users, plus il bond for attorneys' jees awl costs. However, ifPctiljollC'rs w"r~ ilblc 

to secure tl18t guantily of water they would not lle~d 10 be be/lin::: this Court seekiug It 

stay. A dcterlllinatiolllha( less secllrity in tlw form of water is rW<Jlkd puts lh-e Court in 

the middle of Jedding the merits and ultimately usurping the dlJtics of th~ Dil'oCI01'. 

Among Olher things, the problem with proceeding in this manner is the 51(1)](1::11'(1 of 

review that this COUJi is to apply. 

POl' these reasons, IT IS HEREBY ORDERED tlwllhe Pctitioller~' r"'lllcsl j()r 111(: 

issuance ora (emporary reSlraining order ~nd/ol' motion (0 stRY is denied. IfPcliliollcrs 

want to flltlhe,l' pLlrsue a slay pLJrsuant to Ihe P<ltltion for Judkial Review, [hey fl1ay 

~cJwdule ilnd l1o(ice (he matter for bearinG. 

C' /~} 

.~~,_£:~~-- .. ,.-~J1WILlJl''vL\N 
Presiding JLldge 
Snake River Basin Adjudicntion 

ORDIlR DENYING RIlQUEST POR TEMPOI1J\RY RllSTRIIINING 
()1(f)hM ANI) Af'Pl.JCATION }{)R STAY 
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