| DISTRICT Cour
SNAKE RIVER BASIN ADJUDICATION
STATE OF IDALIO

ERIG J. WILDMAN
PREGIOING JUDGE
(208} 736-3011
FAX (205) 720-2121

BRTA GHAMDERS
PO BOX 207
TWIN EALL, 1M1 30303 7oy

Randall C. Budge Tom Arkoosh
Candice M, Mcllugh Capital Law Group, [.L1.C
Racine Olson Nye Budge & Bailey Facsimile: (208) 1*3’%325%

Facsimile: (208) 232-6109
Director of IDWR
Facsimile: (208) 287-0700
Via Facsinile

Rer lsswance of Order Denying Request jor Temporary Restraining Oreler and
Application for Stay

[ear Counsel:

Please nd enclosed herein a courtesy copy ol the Courl's Order Denyimgy Revuest
Jor Temparary Restredning Order aned Application for Sty 1o be [iled today in Jerore

County.
N T ~
Sincerely eme—— . ,./7
W .‘1\ _f/

- .W.u_ﬁf"_r.h:::'_h. [ AN

Leie” Wildma
APrestding Judge

Snake River Basin Adjudication
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IN THE DISTRICT COURT OV '[TIE FIFTI JURICIAL IMSTRICT OF THE
STATE OF IDAHO, IN AND I'OR THE COUNTY O JEROME

INAHO GROUND WATER

ATPROPRIATORS, INC., MAGIC CASENO,
VALLEY GROUND WA1ER DISTRICT, T
and NOR1TI SNAKE GROUND WATLER ORDLER DENYING REQUEST
DISTRICT, FOR TIMPORARY
RESTRAINING ORDER AND
Petitioners, APPLICATION FOR STAY
Va.

THE IDAHO NEPARTMENT OF WATER
RESOURCLS and GARY SPACKMAN, IN
1118 OFFICIAL CAPACITY AS INTLERIM
DIRECTOR OF THL IDAHO
DEPARTMENT OF WATER RESOURCES

Respondents,

This imaiter originated on May 11, 2010 when Petitioners contacted the Clerk of
{he Court aboul scheduling a time to mect with the Cowt regarding a recpiest for the
issuance of a temporary vestralning order. The Court set a time {0 nicet on May 12, 2010.
Prior 1o the time sct for meeting, the Court was contacted by the Idahoe Department of
Water Resources (“TDWR™) requesting permission to purlicipate. Counsel for the City of
Pocatello was also present. At the time set for meeting, afler counsel for Petitioners
explained the reliel sought, the Court delennined to put the matiter on the record, Atilw
hearing, Petitioners presented the Court with the following dosuments for filing: (1)
Petition for Judicial Roviews (2) Application for Stay; (3) Aflidavit of limothy I, ooy,
and (4) Affidavit of Candice M. McHugh. The Court took the matier vnder advisoment

to review the pleadings. On May 13, 2010, counsel for American Falls Reservoir Disiricl

ORDER DEMYING REQUEST FOR TEMPORARY RESTRAINING -
ORDER AMD APPLICATION TOR 3TAY
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No. 2, and on behalf of other membors of the Surface Water Coalttion, submiited o lefter

to this Court objecting to the actions being taken by Pelitioners before this Comt, The
Jelter is noted by this Court and this Court will treat it is an objection and {1le # together

with the otier pleadings submitted by Pelitioncrs.

Al Application for stay and/or temporary restraining order,

Although styled as an application for stay the Court stated on tha record 1hat it
would treal the matter alternatively as a request for the issuance of a tewporary
restramning order parsuant to Idaho Rule of Civil Procedure 63(1) and would interlineats
the pleading, Rule 65(h) provides lor the issuance of a temporary restraining order
without notice under cerlain conditions. Any other proceeding {or a stay docs not.
Although TDWR apparently had notice and participated in the hearing other patiies that
arc the subject of the underlying agency action were not provided notice. Acconlingly
the matter is treated golely as an application for temporary restraining order under
IR.C.P. 65(b).

B. Standard for issuance of a temporary restraining order.

Rule 65(b) provides, among cther things, that a temporary restraining order way
only be granted if it clearly appears from specific facts shown by aifidavil or by the
verified complaint that immediate and irreparable injury, loss, or damage will result to
the applicant before the adverse party or the party’s attorney can be heord in opposition”
and the applicant’s attorney certiffes to the cowrt in writing the efforts, if any, which hive
been made Lo give the notice and the reasons supporting the party’s elaim that notice
should not be required. LR.C.P. 65(b). Rule 65(c) provides that no restraining order
shall issue except upon the giving of security by the applicant, in such sum as (he counl
decms proper, for the payment of such costs and damages that may be incuwrred or
sulfcred by any party who is found to have been wronpfully restrained. The deeision 1o
orant or deny a request for a temporary restraining order rests in the sound diseretion of
the courl. White v, Coeur d'Alene Big Creek Mining Co., 56 Jdaho 282, 55 P.2d 720
(1936).

ORDER DENY NG REQUEST FOR TEMIORARY BESTRAINING “dn
ORDER AN APPLICATION FOR STAY

1€ 'ON X§4 UHAS W 0G6:21 NHL O1-61-AHL



50/%0 'd

&1 » [E) - X * L
C. Petitioners have not met the standard for issuance of temporary

' resliratning
order.

1. Failure to provide notice to other parties alfected by ayency aclion,
Petitioners have failed to explain to the satisfaction of the Court why notice was
not provided to other partics atfected by the outcome of the actions of the Dircetor sought

{0 be tewporarily restrained as required by Rule 65(b).

2, Finding of no immediate and irreparable injury, loss, av damuze,

Tn this case, the Court docs not find immediate and irreparable injury, loss, or
damage because iLhas yet to be known what action the Director may teke with respeet to
curlailment, There has been no order of curtailment issued at this time, nor has thers
been a final order issued for this Court to stay. Fssentially what the Petitioncrs are
requesting is that this Court issue an erder restraining the Director from issuing a [inal
order or at least defining the scope ol that final order. Further, there is a pending moelion
for reconsideralion and a scheduled hearing on IGWA’s proposed mitivation plan
presenty before the Director in the underlying proceeding. At this point Pelitioners are
only required to submit 1o the Director the quantity of water they have secured to date.
The amount of water Petitioners have sceured together with their scheduled plan for
securing additional water may result in the Director extending any order of curtailment.
None of this information was reported to the Director in the Motion for Stay thal was

dented by the Director in the underlying procecding.

3. ‘T'he Dircctor has not exceeded Lis anthority.
There has been 1o allegation that the Director has acted oulside the scope of his
authority nor does the Court {ind that the Director is or will act oulside the scope of his

authority by {gsuing a final order.

4. Security,
The dispute in this case is over the Director’s predicted demand shoiiloll of
84,300 acre-feet for ihe upcoming irrigation scason. For purposes of requiring sceurily

1his Court would have no aliernative than at a minimum to require that Petitioners secure

QMDD DEMY NG REQUEST FOR TEMPORARY RESTRAINIMNG “3-
ORIER AND APPLICATION T'OR 8TAY
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the 84,300 acre fect determined by the Director to be the scope of the injury o surfagy
water users, plus a bond for aitorneys’ fees anud costs. However, if Petitioners wore able
to securc that quantity of water they would not need to be before this Coat secking a
stay. A detenmination that less security in the form of water is noeded puts the Coutt in
the middle of deciding the merits and ultimately usurping the duties of the Dirccior.
Among other things, the problem with proceeding in this manngr ie the standard of

review that this Court is to apply.

For these reasons, IT 18 HEREBY ORDERED that the Petitioners” request {or the
issuance of a temporary restraining order and/or motion to stay is denied. If Pelitioners
want to further pursue a stay pursuant to the Petition for Judicial Review, they may

sehedule and notice the matter for hearing,

Dated: _m‘f‘_’l__“;:a__tét 201 O

=, 94
ﬁ”% ,wé—'“m”' —

“RIC JFWILDMAN
Presiding Judpe
Snake River Basin Adjudication

ORDER DENYING REQUEST FOR TEMPORARY RESTRAINING A
OREER AND APFLICATION FOR BTAY
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