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Docket No. CM-DC-2010-001 

ORDER DENYING IGW A'S 
REQUEST FOR STAY AND! 
OR EXTENSION OF TIME; 
ORDER GRANTING REQUEST 
FOR RECONSIDERATION AND 
HEARING; ORDER 
AUTHORIZING DISCOVERY, 
IN PART; and NOTICE OF 
HEARING 

On May 6,2010, the Idaho Ground Water Appropriators, Inc. ("IGWA") filed its Motionfor 
Reconsideration, Motion for Stay, Motion to Conduct Discovery, Motion for Immediate Action, and 
Request for Hearing ("Motion") with the Director of the Department of Water Resources 
("Director" or "Department"). In this order, the Director will respond to each request. 

Request for Stay and/or Extension of Time 

On April 29, 2010, the Director issued his Order Regarding April 2010 Forecast Supply 
(Methodology Steps 3 & 4) ("April Forecast Supply Order"). In the April Forecast Supply Order, 
the Director found that certain members of the Surface Water Coalition ("SWC") were likely to 
suffer material injury during the 20 I 0 irrigation season and required IGW A to provide evidence, to 
the satisfaction of the Director, that IGWA had secured the necessary volume of water to mitigate 
for the predicted material injury. The April Forecast Supply Order stated that, by May 13,2010, if 
IGW A could not demonstrate that it had secured the required volume of water, in whole or in part, 
the Director would issue an order curtailing junior ground water rights. IGW A requests that the 
Director stay enforcement of this action until a hearing is held and a final order is entered on the 
Director's April 8, 2010 Final Order Regarding Methodology for Determining Reasonable In­
Season Demand and Reasonable Carryover ("Methodology Order") and IGW A's mitigation plan 
for the SWC. 

, 
The Methodology Order established deadlines for the Director and the parties to follow in 

order to provide certainty regarding water supply at the start of the inigation season. The April 

Order Denying IGWA's Request for Stay andlor Extension of Time; Order Granting Request 
for Reconsideration and Hearing; Order Authorizing Discovery, in Part; and Notice of Hearing - Page 1 



Forecast Supply Order applied Steps 3 and 4 of the Methodology Order (see page 34) and predicted 
a demand shortfall of 84,300 acre-feet to certain members of the swc. It is incumbent upon 
IGWA to provide evidence, to the satisfaction of the Director, by May 13,2010, regarding the 
amount of water secured to mitigate for material injury to members of the SWc. Therefore, the 
Director will not grant IGWA's request for stay, nor will the Director grant IGWA's request to 
extend the May 13,2010 deadline into the future. 

Request for Reconsideration and Request for Hearing 

The April Forecast Supply Order provided for reconsideration and a hearing if so requested. 
The Director grants IGWA's request for reconsideration and will order a hearing. The scope of the 
hearing shall be limited to whether the April Forecast Supply Order followed Steps 3 and 4 of the 
Methodology Order (see page 34). 

Request for Discovery 

In its Motion, IGW A seeks to depose two Department employees, Tony Olenichak and Lyle 
Swank, on May 13,2010 in Idaho Falls. IGWA states "[tlhese depositions are necessary for the 
Ground Water Users to properly address the Methodology Order and the [April Forecast Supply 
Order]." Motion at 5. In conjunction with its Motion, IGW A served a Notice of Deposition Duces 
Tecum of Lyle Swank and Anthony Olenichak upon the Department ("Notice of Deposition"). 

Neither Mr. Olenichak nor Mr. Swank were involved in applying Steps 3 and 4 in the April 
Forecast Supply Order. Therefore, the Director will deny IGW A's request to depose Mr. Olenichak 
and/or Mr. Swank and quash its Notice of Deposition. The Director will however authorize 
IGW A's request for discovery regarding whether the Director, in the April Forecast Supply Order, 
followed Steps 3 and 4 of the Methodology Order. Again, the scope of the hearing on this issue is 
limited to whether the April Forecast Supply Order followed Steps 3 and 4 of the Methodology 
Order (see page 34). The Department will make Mathew Weaver available for deposition relative 
to the limited scope of whether the Director, in the April Forecast Supply Order, followed Steps 3 
and 4 of the Methodology Order. Mr. Weaver shall be available for deposition at the Department's 
State Office in Boise, Idaho. 

On May 7,2010, the Department received a Requestfor Hearing on Motion and Requestfor 
Status Conference from the SWC. The SWC states that it objects "to conducting discovery in a 
completed record." While the Director will authorize discovery concerning the April Forecast 
Supply Order for the limited purpose of determining whether Steps 3 and 4 of the Methodology 
Order were followed, the Director denies IGW A's request to authorize discovery in the 
Methodology Order. 
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ORDER 

Based upon and consistent with the foregoing, IT IS HEREBY ORDERED as follows: 

1. The Director DENIES IGWA's request for stay and/or extension of time. IGWA 
must demonstrate by May 13,2010, the amount of water it has secured relative to the 
Director's finding of material injury. 

2. The Director GRANTS IGW A's request for reconsideration and hearing regarding 
the April Forecast Supply Order. 

3. The Director DENIES IGWA's request to depose Tony Olenichak and Lyle Swank 
and quashes its Notice of Deposition of Mr. Olenichak and Mr. Swank. 

4. The Director GRANTS IGW A's request to authorize discovery, for the limited 
purpose, of whether the April Forecast Supply Order followed Steps 3 and 4 of the 
Methodology Order. 

5. The Director DENIES IGWA's request to authorize discovery regarding the 
Methodology Order. 

IT IS FURTHER ORDERED as follows: 

That the Director will make available Mathew Weaver for deposition relative to the limited 
scope of whether the Director, in the April Forecast Supply Order, followed Steps 3 and 4 of the 
Methodology Order. Mr. Weaver shall be available for deposition at the Department's State Office 
in Boise, Idaho. 

IT IS FURTHER ORDERED as follows: 

A hearing on the limited issue of whether the April Forecast Supply Order followed Steps 3 
and 4 of the Methodology Order shall commence immediately following conclusion of the May 24, 
2010 hearing on 2008 data in the Methodology Order. 

Dated this 
til 

10 d,y of M,y, 2010, &~~,t7?7"UL.A. 
GAR~AN 
Interim Director 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this I D~ day of May, 2010, the above and foregoing, was • 
served by the method indicated below, and addressed to the following: 

John K. Simpson [8J U.S. Mail, postage prepaid 
BARKER ROSHOLT & SIMPSON, LLP D Hand Deli very 
P.O. Box 2139 D Overnight Mail 
Boise, ID 83701 D Facsimile 
jks@idahowaters.com [8J Email 

Travis L. Thompson [8J U.S. Mail, postage prepaid 
Paul L. Arrington D Hand Delivery 
BARKER ROSHOLT & SIMPSON, LLP D Overnight Mail 
P.O. Box 485 D Facsimile 
Twin Falls, ID 83303 [8J Email 
tlt@idahowaters.com 
Qla@idahowaters.com 

C. Thomas Arkoosh [8J U.S. Mail, postage prepaid 
CAPITOL LAW GROUP, PLLC D Hand Delivery 
P.O. Box 32 D Overnight Mail 
Gooding, ID 83339 D Facsimile 
tarkoosh@caQitollawgroul2.net [8J Email 

W. Kent Fletcher [8J U.S. Mail, postage prepaid 
FLETCHER LAW OFFICE D Hand Delivery 
P.O. Box 248 D Overnight Mail 
Burley, ID 83318 D Facsimile 
wkf@Qmt.org [8J Email 

Candice M. McHugh [8J U.S. Mail, postage prepaid 
RACINE OLSON D Hand Delivery 
101 Capitol Blvd., Ste. 208 D Overnight Mail 
Boise, ID 83702 D Facsimile 
cmm@racinelaw.net [8J Email 

Randall C. Budge [8J U.S. Mail, postage prepaid 
Thomas J. Budge D Hand Delivery 
RACINE OLSON D Overnight Mail 
P.O. Box 1391 D Facsimile 
Pocatello, ID 83204-1391 [8J Email 
rcb@racinelaw.net 
tjb@racinelaw.net 

Kathleen M. Carr [8J U.S. Mail, postage prepaid 
US Dept. Interior D Hand Delivery 
960 Broadway Ste 400 D Overnight Mail 
Boise, ID 83706 D Facsimile 
kathleenmarion.carr@sol.doi.gov D Email 
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David W. Oehlert ~ U.S. Mail, postage prepaid 
Natural Resources Section D Hand Deli very 
Environment and Natural Resources Division D Overnight Mail 
U.S. Department of Justice D Facsimile 
1961 Stout Street, 8th Floor ~ Email 
Denver, CO 80294 
david.gehlert@usdoj.gov 

Matt Howard ~ U.S. Mail, postage prepaid 
US Bureau of Reclamation D Hand Deli very 
I 150 N Curtis Road D Overnight Mail 
Boise, ID 83706-1234 D Facsimile 
mho ward @Qn.llsbr.gov ~ Email 

Sarah A. Klahn ~ U.S. Mail, postage prepaid 
WHITE JANKOWSKJ D Hand Delivery 
511 16th St., Ste. 500 D Overnight Mail 
Denver, CO 80202 D Facsimile 
sarahk@white-jankowski.com ~ Email 

Dean A. Tranmer ~ U.S. Mail, postage prepaid 
City of Pocatello D Hand Delivery 
P.O. Box 4169 D Overnight Mail 
Pocatello, ID 83205 D Facsimile 
dtranmer@Qocatello.lls ~ Email 

Michael C. Creamer ~ U.S. Mail, postage prepaid 
Jeffrey C. Fereday D Hand Delivery 
GIVENS PURSLEY LLP D Overnight Mail 
P.O. Box 2720 D Facsimile 
Boise, ID 83701-2720 ~ Email 
mee@ givenspursley.com 
jcf@givenspufsley.com 

Lyle Swank D U.S. Mail, postage prepaid 
IDWR-Eastern Region D Hand Delivery 
900 N. Skyline Drive D Overnight Mail 
Idaho Falls, ID 83402-6105 D Facsimile 
lyle.swank@idwr.idaho.gov ~ Email 

Allen Merritt D U.S. Mail, postage prepaid 
Cindy Yenter D Hand Deli very 
IDWR-Southern Region D Overnight Mail 
1341 Fillmore St., Ste. 200 D Facsimile 
Twin Falls, ID 83301-3033 ~ Email 
allen.merritt@idwr.idaho.gov 
cindy.yenter@idwr.idaho.gov 

~tJtrf Victoria Wigle 
Administrative Assistant to the Director 
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