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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 

A&B IRRIGATION DISTRICT, AMERICAN FALLS) 
RESERVOIR DISTRICT #2, BURLEY IRRIGATION) 
DISTRICT, MILNER IRRIGATION DISTRICT, ) 
MINIDOKA IRRIGATION DISTRICT, NORTH SIDE) 
CANAL COMPANY, and TWIN FALLS CANAL j 
COMPANY, ) 

Petitioners, 
vs. 

GARY SPACKMAN, in his capacity as Interim 
Director of the Idaho Department of Water Resources, 
and THE IDAHO DEPARTMENT OF WATER 
RESOURCES, 
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AND TWIN FALLS CANAL COMPANY ) 

-----------------------------) 
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On October 8,2009, the City of Pocatello and the Ground Water Users filed opening 

briefs on rehearing in the above-captioned matter. In this brief, the Idaho Department of Water 

Resources ("Department" or "Director") will respond solely to the first issued identified by the 

Ground Water Users in their opening brief: 

Whether the Court should clarify that the Director must decide the issue on 
methodology for determining material injury and reasonable carryover based 
exclusively upon facts and evidence contained in the current record without 
holding any additional hearings on this issue? 

Ground Water Users' Opening Brief on Rehearing at 2. 

In his September 5, 2008 Final Order, former Director Tuthill did not describe his 

methodology for determining material injury to reasonable carryover and reasonable in-season 

demand. Instead, the former Director stated that he would "issue a separate, final order before 

the end of 2008 detailing his approach for predicting material injury to reasonable in-season 

demand and reasonable carryover for the 2009 irrigation season. An opportunity for hearing will 

be provided on the order." R. Vol. 37 at 7386. This Court found that the Director's decision to 

issue separate orders was improper. Order on Petition for Judicial Review at 32. 

As noted by this Court, the separate order was issued on June 30, 2009, but is not part of 

the record in this proceeding. [d. It should also be noted that the June 30, 2009 order was issued 

as an interlocutory order in accordance with IDAPA 37.01.01.710. On November 5,2009, the 

Director rescinded the June 30, 2009 interlocutory order. IDAPA 37.01.01.710. 
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Based on his review of the record, the Director agrees that sufficient information exists to 

issue an order determining material injury to reasonable carryover and reasonable in-season 

demand. The Director will work expediently to issue the order on material injury to reasonable 

carryover and reasonable in-season demand for review by this Court. 

DATED this 01'-- day of November 2009. 

LAWRENCEG. WASDEN 
Attorney General 
CLIVE J. STRONG 
Deputy Attorney General 
CHIEF, NATURAL RESOURCES DIVISION 
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I HEREBY CERTIFY that I am a duly licensed attorney in the state of Idaho, employed by 
the Attorney General of the state of Idaho and residing in Boise, Idaho; and that I served a true 
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November 2009. 
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