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COME NOW, A&B Irrigation District, American Falls Reservoir District #2, Burley

Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal
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Company, and Twin Falls Company (collectively hereafter referred to as the “Surface Water
Coalition™), by and through counsel of record, and hereby submit their Comments on Director’s
2007 Injury Calculations and April 14, 2008 Memorandum as provided for at the meeting held
by the Director on Tuesday April 15, 2008 at the State IDWR Office. The Coalition further
incorporates and adopts the statements and comments made in person at the April 15, 2008
meeting.

INITIAL ISSUES

The Coalition recognizes the following issues are outstanding and have to be determined
by the Hearing Officer. Nonetheless, the Coalition readopts its prior positions since the
determination of 2007 injury is tied to the May 2, 2005 Order “minimum full supply” procedure
(as well as the Seventh Supplemental Order’s new interpretation of that procedure) as well as the
“reasonable carryover” provisions.

I 2007 “Minimum Full Supply”

First, the Coalition reserves all rights and arguments regarding the Director’s use of a
“minimum full supply” for purposes of water right administration in 2007. The Coalition adopts
the positions it has offered through the hearing process, including prior briefing and evidence
submitted in this matter. Whereas the Director is now proceeding to finalize the outstanding
obligations of junior priority ground water right holders for 2007 pursuant to the Director’s
Seventh Supplemental Order issued on December 20, 2007, the Coalition maintains that
additional injury was suffered and not mitigated pursuant to the proper legal standards.
Moreover, since no water was actually provided to Coalition members in 2007, the untimely and
unlawful system of administration that began in 2005 was simply continued last year. Finally,

the Coalition maintains that the Director even failed to follow the system provided by the
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original May 2, 2005 Order in that AFRD #2, NSCC, and TFCC were not allowed to deliver
their landowners and shareholders “full headgate deliveries™ of 5/8”, 5/8”, and 3/4" in 2007 set
forth in the May 2 Order, and no mitigation from junior ground water right holders was provided
during the 2007 irrigation season.

1I. Determination of 2007 Carryover Injury

As indicated by the Director at the meeting, resolution of the issue of 2007 “carryover
storage” injury was deferred until after issuance of the Hearing Officer’s Recommended Order in
this matter. The Coalition hereby readopts its prior position that carryover storage must be
provided in the year that injury is determined. Although the Director preliminarily determined
that AFRD #2 suffered a carryover shortfall of 19,891 acre-feet and TFCC suffered a carryover
shortfall of 38,000 acre-feet, no water was ordered to be provided to supply the entities with this
carryover last fall heading into the storage season. See Seventh Supp. Order at 6, 13.
Moreover, although NSCC carried over less than its 83,300 acre-feet “reasonable carryover” as
provided by the May 2 Order, the Director did not find a carryover shortfall for NSCC. See id. at
6,9 11. The Coalition disputes these findings and the failure to provide timely carryover storage
in 2007.

Whereas the determination of carryover injury has been deferred, presumably to see if the
reservoir space of the Coalition fills in 2008, there is no question that Coalition members, and
other senior surface water right holders have been injured by the failure of timely administration.
Notably, had AFRD #2 been provided with the 19,891 acre-feet carryover injury in 2007 the
district could have made a decision to use that water in 2007, instead of being forced to deliver
only 1/2” to its landowners during the hot and dry season. In addition, although IGWA’s

members received the benefit of pumping out of priority and not having to provide the carryover

SWC COMMENTS ON DIRECTOR’S 2007 INJURY CALCUATIONS 3
AND APRIL 14, 2008 MEMORANDUM



shortfalls in 2007, that action equated to a larger deficit in the Coalition members’ storage space
heading into the 2008 storage season. Had that water been provided, the Coalition members’
space would have had a greater opportunity to fill and junior storage space in the system would
have benefited. Instead, junior priority ground water right holders were authorized to deplete the
resource with no consequence and receive the benefit of not having to provide the carryover
shortfall in a timely manner.

The Director should order an accounting run to determine had the carryover shortfall
been provided in 2007, which storage and/or natural flow rights would have benefited in 2008.
In other words, the failure to provide carryover shortfall in 2007 causes further injury to senior
storage and natural flow water rights by creating a deficit in the Coalition members’ senior
storage space that had to be made up with water that could have helped fill other senior storage
and natural flow rights. Analysis using the accounting model should determine that injury.

ISSUES REGARDING 2007 INJURY CALCULATIONS AND 4/14/08 MEMO

III. IGWA’s Remaining 2007 Injury Obligation

The April 14, 2008 Memorandum' analyzes the Water District 01 Final Accounting for
2007 and i1dentifies a “final” 2007 in-season injury for the Twin Falls Canal Company of 21,811
acre-feet. In addition, the memo states that IGWA still owes 7,466 acre-feet from the 2007 in-
season injury.

According to the method used in the Seventh Supp. Order, and the identified carryover in
TFCC’s storage account as of March 3, 2008 (based upon Water District 01 records), IGWA’s
outstanding obligation for 2007 is 9,966.3 acre-feet. The Director’s Seventh Supp. Order

calculated in-season injury to TFCC as follows:

! The document labeled as a draft Memorandum from Steve Burrell to Dave Tuthill dated April 14, 2008 in
reference to Surface Water Coalition Call 2007 Final Injury and 2008 Predicted Injury was provided to the parties at
the Director’s April 15, 2008 meeting at the IDWR State Office in Boise.
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Thus, the remaining total material injury to TFCC is the difference between the
preliminary 2007 carryover as set forth in Finding 10 and the 40,000 acre-feet of
rental water, as shown below in acre-feet:

Rental by TFCC: 40,000
Remaining at End of Season: -22.655

2007 Predicted Material Injury: 17,345
Seventh Supp. Order at 6, § 12.
While the above numbers were based upon the preliminary accounting, Water District
01’s final accounting (after taking into account USGS gauge shifts) revealed that less natural
flow was available for diversion by TFCC than what the Director previously calculated.
Accordingly, TFCC was forced to divert more of its storage than it would have otherwise had to
use. Based upon the final accounting and the end of season storage remaining in TFCC’s

account (see Attachment D to April 14, 2008 memo), the above calculation should be modified

as follows:
Rental by TFCC: 40,000
Remaining at End of Season: -18,189

2007 Predicted Material Injury: 21,811

If TFCC had 18,189 acre-feet remaining at the end of the 2007 irrigation, adding the
14,345 acre-feet IGWA was ordered to provide in January 2008 should leave 32,534 acre-feet in
TFCC’s account as of March 3, 2008. However, the Draft Water District 1 Storage Report states
that TFCC only has 30,033.7 acre-feet in its storage account for carryover as of March 3, 2008, a
difference of 2,500.3 acre-feet. See Exhibit 1. Accordingly, this amount (2,500.3 acre-feet)
should be added to the outstanding amount still owed that is identified in the April 14, 2008
memo (7,466 acre-feet) for a total of 9,966.3 acre-feet (the total of 2,500.3 + 7,466).

IGWA'’s outstanding obligation can be repaid in one of two ways, reimbursement for the

rental made by TFCC in 2007 or through provision of additional storage water for 2008. Either

SWC COMMENTS ON DIRECTOR’S 2007 INJURY CALCUATIONS 5
AND APRIL 14, 2008 MEMORANDUM



way, since IGWA’s members were authorized to pump out-of-priority for the 2007 irrigation
season to the detriment of TFCC’s senior surface water rights, they must mitigate for the benefit
they received last year.

A. Reimbursement of Rental Option

First, IGWA can, and in fact previously committed to, pay for the reimbursement of
TFCC’s rental of the 40,000 acre-feet from the Water District 01 Rental Pool in 2007. See
Ground Water Districts’ Joint Replacement Water Plan for 2007 at 8 (“If the above-described

sources are inadequate to off-set the water debt and to the extent necessary, the Ground Water

Districts will reimburse Twin Falls Canal Company the cost of the 40,000 acre-feet of storage

water which it has proposed to lease from the Water District 1 Rental Pool for the 2007 season.”™)
(emphasis added). As emphasized at the April 15" meeting by TFCC representatives, IGWA
can pay for the rental of the outstanding obligation that it still owes for the 2007 injury. In this
case, the Director can order IGWA to pay TFCC a total of $199,125.78 (plus interest) to cover
the 9,966.3 acre-feet of outstanding 2007 injury. As committed to in its Replacement Water
Plan, IGWA should pay for the outstanding obligation it owes TFCC. Moreover, it is clear that
IGWA did not have adequate storage water to mitigate TFCC’s in-season in 2007 as evidenced
by its Addendum to Water Rights Lease Agreement with the City of Pocatello entered into on
January 9, 2008.> Whereas IGWA leased an additional 14,345 acre-feet from Pocatello on
January 9, 2008 and only has 6,097 acre-feet remaining in the water it leased from Aberdeen-
Springfield Canal Company (see April 14, 2008 memo Table 1), it’s clear that IGWA did not
have 21,811 acre-feet to provide TFCC with during the 2007 irrigation season. Nonetheless,

IGWA’s members received the benefit and were authorized to pump out-of-priority the entire

2 This amount equals 9,666.3 multiplied by the 2007 rental rate TFCC paid Water District 01 ($20.60 per acre-foot).
3 See IGWA's Compliance With Seventh Supplemental Order and Assignment of Leased Replacement Water filed on
January 9, 2008.
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2007 irrigation season without having to provide timely mitigation. Accordingly, IGWA should
be required to reimburse TFCC for the rental of the outstanding obligation that has yet to be paid
(8$199,125.78, plus interest).

B. Additional Storage Water for 2008 Option

Alternatively, IGWA can provide TFCC with 9,966.3 acre-feet for TFCC’s use in
addition to TFCC’s storage fill in 2008. While admittedly untimely, this method was previously
used by former Director Dreher in 2006, in order to mitigate for IGWA’s failure to provide
replacement water in-season in 2005, the same situation we have here. In the Third
Supplemental Order the Director determined:

5. IGWA should be required to provide the Twin Falls Canal
Company with the remainder of the 27,700 acre-feet of minimum replacement
water (27,006 acre-feet) that was to have been provided by the May 15, 2006,

pursuant to the Order Staying Proceedings and Amended Scheduling Order issued
on February 10, 2006, described in Finding 35.” Third Supp. Order at 21, § 5.

6. The Twin Falls Canal Company is entitled to the benefit of the
remaining 27,006 acre-feet of minimum replacement water that has not yet been
provided.

Third Supp. Order at 21.

The 2005 minimum replacement water was ordered to be provided to TFCC in 2006 as
additional storage. See also Fourth Supplemental Order. This outstanding obligation was
ordered to be provided separate and apart from the storage fill of TFCC’s own storage space.

See Third Supp. Order at 22,9 9 (“The provision of 27,006 acre-feet of replacement water by
IGWA for its remaining 2005 obligation will reduce the likelihood of material injury occurring
during the 2006 irrigation season to the Twin Falls Canal Company”). Stated another way,
IGWA was ordered to lease the storage water from other spaceholders and provide it to TFCC as

a supply in addition to TFCC’s own storage fill.

SWC COMMENTS ON DIRECTOR’S 2007 INJURY CALCUATIONS 7
AND APRIL 14, 2008 MEMORANDUM



Since IGWA currently has secured at least 6,097 acre-feet held in Aberdeen-Springfield’s
storage account, as represented by ASCC’s Manager Steve Howser at the April 15" meeting,
IGWA can readily provide that water in 2008. In addition, Mr. Howser further represented that
ASCC has agreed to lease IGWA additional storage water in 2008. Accordingly, the Director
can order IGWA to provide TFCC with the outstanding obligation of 9,666.3 acre-feet to be used
in 2008. This storage water, held in ASCC’s storage space (or others), can be ordered to be
provided to TFCC for its use in 2008, in addition to the storage held by TFCC, consistent with
the method and procedures followed by the Director in 2006.

IGWA must repay its outstanding injury obligation, through reimbursement of TFCC’s
2007 rental, or through additional storage water in 2008. Regarding this remaining obligation,
the Director specifically held in the Seventh Supp. Order the following:

After final accounting, the Director will order Idaho Ground Water Appropriators,

Inc. to provide any balance remaining to the account of Twin Falls Canal

Company.

Seventh Supp. Order at 9.

Given the 2008 irrigation season has arrived, the Director should order IGWA to
provide the remaining obligation (either through reimbursement or additional storage for
2008) immediately.

IV. 2008 Injury/ Attachment I to April 14, 2008 Memo

The Coalition reserves all rights regarding the 2008 irrigation season and the standards
and procedures for predicted injury pending the issnance of the Hearing Officer’s Recommended
Order. The Coalition disputes the continued use of the “minimum full supply” standard and the
unlawful and untimely administration provided by the May 2 Order (including the new

interpretation used in the Seventh Supp. Order). Nonetheless, the Coalition offers the following
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comment on the April 14, 2008 memo’s use of predicted runoff at Heise compared to TFCC
natural flow diversions.

Attachment I to the April 14, 2008 memo shows a correlation between TFCC natural
flow diversions and the April to July Heise discharge. The correlation is shown to be 0.5675
indicating over half the annual variability in the diversion of natural flow by TFCC can be
attributed to the variability of the flow at Heise. The attached charts as Exhibit 2 (created by
Dave Shaw of ERO Resources) show the relationship if the years of higher discharge are
removed from the correlation. The first chart shows the correlation if the 20% exceedence years
are removed. As shown, the correlation decreases to 0.2074 with the 20% exceedence years
removed for the period of 1990 through 2007. The second chart shows the correlation to be
0.2389 if all above average years are removed. The results demonstrate that less than 25% of the
annual variability in the TFCC natural flow diversion can be explained by the variability of the
Heise April — July discharge. Accordingly without the extremely wet years, as included in
Attachment I of the April 14, 2008 memo, it is clear that the correlation offered by IDWR is not
a reliable estimating tool for water availability for TFCC.

CONCLUSION

As explained at the April 15" meeting, IGWA has two options to repay the outstanding
mitigation obligation it owes for the final 2007 in-season injury to TFCC, reimbursement of the
rental or payment of storage to TFCC in 2008. While either option still does not excuse the
untimely administration that occurred last year, it still must be provided since IGWA’s members
received the benefit of out-of-priority diversions (without mitigation) in 2007. Moreover, the
carryover shortfall injury must still be addressed. The fact that reservoir space may fill does not

excuse failing to mitigate in-season. Therefore the Director should order IGWA to provide
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monetary reimbursement (as committed by IGWA in is replacement water plan) or storage water

in addition to TFCC’s storage fill in 2008 (as provided by the procedures used by the Director in

2006). The Coalition reserves the right to address additional issues, including the carryover

shortfall, as continued by the Director.

DATED this ZZ’ﬁ/ay of April, 2008.

==,
e =

Attorneys for A & B Irrigation District
and Burley Irrigation District

FLETCHER LAW OFFICES

2
/ﬁ)& Kent Fletcher

Attorneys for Minidoka Irrigation District

CAPITOL LAW GROUP pPLLC

— T2

_#E&-Tom Arkoosh

Attorneys for American Falls
Reservoir District #2

BARKER ROSHOLT & SIMPSON LLP
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John A. Rosholt
John K. Simpson
Travis L. Thompson
Paul L. Arrington

Attorneys for Milner Irrigation District,
North Side Canal Company, and Twin Falls
Canal Company
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CERTIFICATE OF SERVICE

I hereby certify that on this 22™ day of April, 2008, I served a true and correct copy of
the foregoing Surface Water Coalition’s Comments on Director’s 2007 Injury Determination
and April 14, 2008 Memorandum on the following by the method indicated:

Director Tuthill Matt Howard Josephine P. Beeman, Esq.

Gerald F. Schroeder USBR Beeman & Associates

c/o Victoria Wigle 1150 N. Curtis Rd. 409 W Jefferson

State of Idaho Boise ID 83706-1234 Boise ID 83702

Dept of Water Resources mhoward@pn.usbr.gov *** service by electronic mail only
322 E Front St

Boise ID 83720-0098
*#% gervice by electronic mail

facsimile — 208-287-6700
fejschroeder@gemail.com
victoria, wigle@idwr.idaho.gov

IDWR — Eastern Region
900 N. Skyline Dr., Suite A
Idaho Falls, ID 83402-1718

IDWR — Southern Region
1341 Fillmore St., Suite 200
Twin Falls, ID 83301-3380

facsimile — 208-331-0954
jo.beeman(@beemanlaw.com

Randy Budge Sarah A. Klahn Michael Gilmore
Candice McHugh Amy W, Beatie Deputy Attorney General
Racine Olson White & Jankowski, LLP Statehouse, Room 210
PO Box 1391 511 Sixteenth Street, Suite 500 PO Box 83720

Pocatello ID 83204-1391
*** service by electronic mail only

rcb@racinelaw.net
cmm(@racinelaw.net

Denver, CO 80202
*#% service by electronic mail only

facsimile — 303-825-5632
sarahk@white-jankowski.com

Boise ID 83720-0010
*** gervice by U.S. mail only

facsimile — 208-334-2830
mike.gilmore(@ag.idaho.gov

A Dean Tranmer

City of Pocatello

PO Box 4169

Pocatello ID 83201

*#%* service by electronic mail only

facsimile — 208-234-6297
dtranmer@pocatello.us

Terry T. Uhling

J.R. Simplot Company
999 Main St.

P.O. Box 27

Boise ID 83707

Facsimile — 208.389.7464
tuhling@simplot.com

James Lochhead

Adam DeVoe

Brownstein Hyatt

410 - 17" St 22™ Floor

Denver CO 80202

*** service by electronic mail only

jlochhead@bhi-law.com
adevoe@bhf-law.com

Michael C Creamer

Jeffrey C. Fereday

Givens Pursley

601 W Bannock St Ste 200

PO Box 2720

Boise ID 83701-2720

**%* gservice by electronic mail only
mec@givenspursley.com
icfl@givenspursley.com

Kathleen Carr

US Dept Interior, Office of Solicitor
Pacific Northwest Region, Boise
Field Office

960 Broadway Ste 400

Boise ID 83706

*¥* service by electronic mail only
facsimile — 208-334-1918
kmarioncarr@yahoo.com

James Tucker

Idaho Power Co

1221 W Idaho St

Boise ID 83702

*** gervice by electronic mail only
jamestucker@idahopower.com
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DRAFT WATER DISTRICT 1 STORAGE REPORT

2007 IRRIGATION SEASON

This document summarizes the storage fill, usage, and carryover for all diversions listed in the Water District 1 water-
right accounting program for the 2007 irrigation season. Parr I lists the reservoir storage account space assigned to
each diversion. Part 2 lists the storage allocated to each reservoir storage account (fill) in 2007. Tables 19 through
26 show the storage allocated, rental pool transactions, private leases, adjustments, and carryover for each diversion.
Immediately following Table 26 is a summary of rental pool purchases and private leases for 2007. The final section
lists the carryover remaining in each reservoir storage account on October 31, 2007, If you have any questions
concerning this documient, please contact Tony Olenichak, Joe Kaufman, or James Cefalo at Water District 1 by~
phone (208-525-7171) o1 by email (tony.olenichak@idwr.idaho.gov).
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