
SUMMARY 01; :GW 4 WATER F,EASES FOR 2004 

North Snake Ground Water 
Districts 

City of Pocatello IGWA on behalf of American 10,000 AF Palisades Storage Contract No. 

Falls-Aberdeen; Bingham; 14-06-100-1 825 
Bonneville-Jefferson; Magic 
Valley & North Snake 
Ground Water Districts 

Enterprise Canal Co. IGWA on behalf of American 12,000 AF 
Falls-Aberdeen; Bingham; 
Bonneville-Jefferson; Magic 
Valley & North Snake 
~ r o u i d  Water Districts 

FMC Idaho, LLC American Falls-Aberdeen; 5,000 AF Palisades Storage under 
Bingham; & Boimeville- Contract No. 14-06-100-1 836 

Jefferson Ground water 
Districts 

SE Idaho Energy, LLC American Falls-Aberdeen; 6,153.8b.F Water Rights Nos. 29-2284 and 
Bingham; & Bonneville- 29-2301 
Jefferson Ground water 
Districts 

Snake River Valley IGWA on behalf of American 10,000 AF 
Irrigation District Falls-Aberdeen; Bingham; 

Bonneville-Jefferson; Magic 
Valley & North Snake 

I Ground Water Districts 
TOTAL 1 63,153.80 AF 
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LEASES 
Lease No. 2006-1 

Lessor: Aberdeen-Springlield Canal Company 
Contrsct Nos. 14-06-W-24,1406-W-24S, 5-07-10-W0557 

5-07-10-WU555,5-O?-lC-~'I(ISO 
Quantity: C P S - A F ,  Acres - 

WATER RIGHTS LEASE AGREEMENT 

Lease Agreement made and entered into between the undersigned Lessor, and 
IDAHO GROUND WATER APPROPRIATORS, INC. ("IGWA"), acting for and on behalf 
of American Falls-Aberdeen, Bingham, Bonneville, Jefferson, Magic Valley, and North 
Snake Ground Water Districts, whose address is P.O. Box 1391, Pocatello, ldaho 
83204 (hereinafter "Lessee"): 

1. Leased Propem. Lessor hereby leases to Lessee and Lessee hereby 
leases from Lessor certain storage water rights identified by the records of the ldaho 
Department of Water Resource ("IDWW) as follows: 

The foregoing water rights will hereafter be referred to a s  the "leased water". 

Storage Water Contract No. 
(Bureau of Reclamation) 

14-06-W-24, 14-06-W-245, 
5-07-i0-WO557,5-07-10-WOS55, 
5-07-10-Wl080 

1.1 Either party may reduce the quantity of leased water to a s  low as 
10,000 AF by providing the other party written notice of the amount 
of the reduction down to the minimum no later than May 1. 

Quantity 
CFSlAF 

20,000 AF 

2. m. The term of this Lease shall be for a term of one (1) year, 
commencing February I ,  2006, and terminating on January 31, 2007. Thereafter, this 
Lease will be automatically renewed and extended for successive additional one  (1) 
year terms, unless and until terminated by either party upon written notice provided on 
or before February I .  

3. m. For the use of the leased water rights Lessee shall pay to Lessor 
rent annually in an amount equal to the per-acre foot District One Rental Pool Lease 
price in effect each year, plus $7 per AF. The rent shall be paid one-half on May 1 and 
one-half on November 1. 
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3.1 Lessee shall pay ail Water Banktransfer and administration fees. 

4. Non-Use bv Lessor. Lessor covenants that it will noi divert or utilize the 
leased water right during the term of this Lease. 

5. Use by Lessee. During the'terrn of this Lease, Lessee will not divert or 
utilize the leased water rights except for mitigation purposes. Lessee will have no 
responsibility for the operation, maintenance, use or any damages related to or caused 
by lands idled pursuant to this Lease Agreement. 

6. Representations bv Lessor. Lessor covenants and represents that it is 
the true and lawful owner of the water rights and the land to which they are appurtenant, 
that these water rights have not lapsed, been abandoned, or forfeited, eith&r in whole or 
in part and that nothing restricts or precludes Lessor from entering into this Lease and 
Lessee utilizing the described water rights. 

7. indemnification of Lessee. Lessor agrees to indemnify and hold 
harmless Lessee, its officers, agent and employees, from and against any and all 
claims, demands, losses, damages, causes of action, suits, and liabilities of every kind 
for injury to or death of a person; or for loss of or damage to any property resulting from 
any act or omission of Lessor, its employees, agents or contractors, relating to or arising 
out of this Lease Agreement. 

8. w. In the event either party breaches this iease and such defaults 
are not cured within thirty (30) days after receipt of written notice thereof, the non- 
breaching party, at their option, may elect any or all of the following cumulative 
remedies: 

(a) To terminate this   ease Agreement; 
(b) To seek specific performance of this Lease Agreement; 
(c) To recover any damages arising out of the breach; 
(d) To pursue any and all other remedies under idaho law by reason of 

such breach. 

9. Assi~nment .  This Agreement may not be assigned by Lessee without 
the express written consent of Lessor. 

10. Choice of Law. The terms and provisions of this Agreement shall be 
construed in accordance with the laws of the State of idaho. Any required mediation 
and arbitration shall occur in Bannock County Idaho. Jurisdiction and venue for any 
litigation shall be in the District Court of the State of Idaho in Bannock County. 

I Dispute Resolution. Any substantial dispute between the parties shall be 
resolved in accordance with the following provisions. 
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I I Mediation. The ~arties shall designate a single mediator and 
appear before the mediator and atternpi to mediate a settlement of 
the dispute. in the event the parties cannot agree to a mediator, 
then each party shall designaie a representative and they will 
appoint a single mediator who shall serve as the mediator for the 
parties. 

11.2 Arbitration. In the event the dispute between the parties cannot be 
settled as a result of mediation as described in paragraph 13.1 
above, the dispute shall be arbitrated in accordance with the 
Uniform Arbitration Act, Titie 7, Chapter 9, Idaho Code. The parties 
shall select a mutually agreeable arbitrator and the dispute shall be 
submitted to that arbitrator for decision. The arbitrator shall be 
authorized to enter a decision to resolve the dispute that is binding 
on the parties. The arbitrator's decision shall be non-appealable. 

11.3 Litiaation. Litigation is allowed between the parties only for the 
purpose of enforcing a settlement agreement entered into between 
the parties as a result of mediation, or an arbitrator's tor. 

12. Attornev Fees. In the event of any arbitration or litigation over this Lease 
the prevailing party shall be entitled to recover reasonable attorney fees and costs. 

13. Bindinq Effect. This Agreement shall be binding upon the respective 
heirs, successors and assigns of the parties. 

DATED this 17 day of y=% ,2006. 

LESSEE: LESSOR: 

IDAHO GROUND WATER 
APPROPRIATORS, INC. 

ABERDEEN-SPRINGFIELD 
CANAL COMPANY 

By: By: A-L 
--#- Tim Deeg, President t 

5hth .T .  & ~ Y I * ~ Y ,  (I--\ ~ U > C C  

Attest: Attest: j L 
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11.1 Mediation. The parties shall designate a single mediator arid 
appear before the rnediatnr and attempt to mediate a settlement of 
the dispute. In the event the pairies cannoi agree io a mediator, 
then each party shall designate a representative and they will 
appoint a single mediator who shall serve as the mediator for the 
parties. 

17.2 Arbitration, In the event the dispute between ihe parties cannot be 
settled as aresult of mediation as described in paragraph 13.1 
above, the dispute shali be arbitrated in accordance with the 
Uniform Arbitration Act, Title 7, Chapter 9, Idaho Code. The parties 
shall select a mutually agreeable arbitrator and the dispute shall be 
submi~ed to that arbitrator for decision. The arbitrator shall be 
authorized to enter a decision to resolve the dispute that is binding 
on the parties. The arbitrator's decision shall be non-appealable. 

11.3 Litination. Litigation is allowed between the parties only for the 
purpose of enforcing a settlement agreement entered into between 
the parties as a result of mediation, or an arbitrator's tor. 

12. Attorney Fees. In the event of any arbitration or litigation over this Lease 
the prevailing party shall be entitled to recover reasonable attorney fees and costs. 

13. Bindins Effect. This Agreement shall be binding upon the respective 
heirs, successors and assigns of the parties. 

-/II DATED this /q  day of /w) ,f' ,2006. 

LESSEE: LESSOR: 

IDAHO GROUND WATER ABERDEEN-SPRINGFIELD 
APPROPRIATORS, INC. CANAL COMPANY 

ay: 
Tim , Presid Bob Knudson, President 

Attest: Attest: 
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LEASE SUMMARY: 
Lease No. 4-2007 

Lessor: City of Pocatello, ldaho 
Water Right Nos. 

Quantity: 10,OOOAF 

WATER RIGHTS LEASE AGREEMENT 

This Lease Agreement is made and entered into between the CITY OF 
POCATELLO, a municipal corporation of ldaho ("City"), whose address is P.O. Box 
4169, Pocatello, ldaho 83205, hereinafter referred to as "Lessor", and IDAHO 
GROUND WATER APPROPRIATORS, INC. ("IGWA), acting for and on behalf of 
Aberdeen-American Falls, Bingham, Bonneville, Jefferson, Magic Valley, and North 
Snake Ground Water Districts, whose address is P.O. Box 1391, Pocatello, ldaho 
83204, hereinafter referred to as "Lessee": 

WHEREAS, Lessor has equitable title and contractual rights under the contract it 
entered into with the U.S. Bureau of Reclamation under Contract No. 14-06-100-1825 
dated January 8, 1960 (hereinafter "Contract") and later confirmed by decree in 
Aberdeen-Springfield Canal Co et al v. Henry Eagle (7th Jud. Dist. 03/12/1969). Under 
the Contract, the City of Pocatello is entitled to 4.1667% of the reservoir capacity of 
Palisades Reservoir, which is 50,000 acre feet at the estimated active capacity of 
1,200,000 acre feet; and 

. WHEREAS, the U.S. Bureau of Reclamation holds IDWR water right license 01- 
2068 for Palisades Reservoir and IDWR has recommended 01-2068 for decree in the 
SRBA, which has a priority date of July 28, 1939; and 

WHEREAS, Lessor filed and is pursuing SRBA Claim 01-2068Y based on its 
contractual and equitable rights to 4.1667% of the reservoir capacity of Palisades 
Reservoir; and 

WHEREAS, on March 9, 2007 the ldaho Supreme Court in United States of 
America v. Pioneer Irrigation District, et at., Docket No. 31790 (In Re SRBA Case No. 
39576 (Subcase 91-63), affirmed the equitable title of those who make beneficial use of 
storage water in U. S. Bureau of Reclamation facilities; and 

WHEREAS, Lessor covenants and represents that it is the true and lawful owner 
of the equitable title and contractual rights represented by SRBA claim 01-2068Y and 
that it is the true and lawful owner of the equitable title and contractual rights of the 
portion of water right 01-2068 represented by Contract No. 14-06-100-1825 dated 
January 8, 1960, and that neither of these water rights have lapsed, been abandoned, 
or forfeited, either in whole or in part and that nothing restricts or precludes Lessor from 
entering into this Lease and Lessee utilizing the described water rights; and 
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WHEREAS, Lessor acquired this storage water to mitigate and replace to the 
Snake River, in accordance with appiicable law, depletions attributable to the City's 
diversion of ground water and surface water for municipal uses within the City's service 
area; and 

WHEREAS, subject to this primary mitigation and replacement purpose, and to 
the extent Lessor's fill for its Palisades Reservoir storage water right is in excess of the 
amount necessary to meet this primary mitigation and replacement purpose, the Lessor 
rents its Palisades Reservoir water to other users for irrigation, power, domestic, 
municipal, industrial, commercial, mitigation, and recharge purposes; and 

WHEREAS, Lessee desires to lease storage water from Lessor for the sole 
purpose of mitigation; 

NOW, THEREFORE, the parties agree as follows: 

1. Leased Propertv. Lessor hereby leases to Lessee and Lessee hereby 
leases from Lessor 10,000 acre feet of Lessor's storage water right under Contract No. 
14-06-100-1825, a storage water right identified by the records of the Idaho Department 
of Water Resource ("IDWR) as follows: 

Water Right No. Priority Water Right Quantity Lessor's Portion of Quantity Lessor is 
Water Right Quantity leasing to  IGWA 

01-2068 in the July 28, 1939 1,200,000 acre feet 50,000 acre feet 10,000 Acre Feet of the 
name of the US (estimated active (based On 'Ontract No. fill under Contract No. 
Bureau of capacity of Palisades 14-06-1 00-1825 that 

provides for 4.1667% of 
14-06-1 00-1 825 

Reclamation Reservoir) the estimated active 
capacity of Palisades 
Reservoir) 

01-2068Y in the July 28, 1939 50,000 acre feet 50,000 acre feet 10,000 Acre Feet of the 
name of the City of (Under Contract No. 14- fill under Contract No. 
Pocatello 06-1 00-1 825, the City of 14-06-1 00-1 825 

Pocatello is entitled to 
4.1667% of the reservoir 
capacity of Palisades 
Reservoir, which is 
50,000 acre feet at the 
estimated active 
capacity of 1,200,000 
acre feet.) 
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2. m. The term of this Lease shall be foe- a term of one ( 4  j wafer 
accounting year, commencing April 1, 2007, and krminaiing on October 31, 2007 

Rent. The rent for the leased water is $10.00 per acre foot. Lessee shall 3. - 
pay $100,000 to Lessor on or before September 15th, 2007. Any rent not paid by 
September 3oth, 2007, shall bear interest at the rate of 12% per annum until paid. 

3.1 Lessee shall pay any and all administrative charges in connection 
with the 10,000 acre feet of leased water. The administrative 
charges are due on or before September 15th, are based on the 
WDOl rental pool procedures in effect when the rent is due, and 
are paid to Water District 01. At present, those administrative 
charges include the Water District 01 administrative fee of $.80/AF 
($8,000) and the IWRB 10% surcharge ($1/AF= $10,000). Any 
administrative charges not paid by September 30th shall bear 
interest at the rate of 12% per annum until paid. 

4. Non-Use bv Lessor, Lessor covenants that it will not divert or utilize the 
leased water right during the term of this Lease. 

5. Use bv Lessee. During the term of this Lease, Lessee will not diveri or 
utilize the leased water rights except for mitigation purposes. Lessee will have no 
responsibility for the operation, maintenance, use or any damages related to or caused 
by lands idled pursuant to this Lease Agreement. 

6. Representations by Lessor. Lessor covenants and represents that it is 
the true and lawful owner of the water rights and the land to which they are 
appurtenant, that these water rights have not lapsed, been abandoned, or forfeited, 
either in whole or in part and that nothing restricts or precludes Lessor from entering 
into this Lease and Lessee utilizing the described water rights. 

7. Indemnification of Lessee. Lessor agrees to indemnify and hold 
harmless Lessee, its officers, agent and employees, from and against any and all 
claims, demands, losses, damages, causes of action, suits, and liabilities of every kind 
for injury to or death of a person, or for loss of or damage to any property resulting from 
any act or omission of Lessor, its employees, agents or contractors, relating to or 
arising out of this Lease Agreement. 

8. Breach. In the event either party breaches this Lease and such defaults 
are not cured within thirty (30) days after receipt of written notice thereof, the non- 
breaching party, at their option, may elect any or all of the following cumulative 
remedies: 
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(a) To terminate this Lease Agreement; 
(b) To seek specific performance of this Lease Agreement; 
(c) To recover any damages arising out of the breach; 
(d) To pursue any and all other remedies under ldaho law by reason of 

such breach. 

9. Assicinment. This Agreement may not be assigned by Lessee without 
the express written consent of Lessor. 

10. Choice of Law. The terms and provisions of this Agreement shall be 
construed in accordance with the laws of the State of ldaho. Any required mediation 
and arbitration shall occur in Bannock County Idaho. Jurisdiction and venue for any 
litigation shall be in the District Court of the State of ldaho in Bannock County. 

11. Dispute Resolution. Any substantial dispute between the parties shall be 
resolved in accordance with the following provisions. 

11 .I  Mediation. The parties shall designate a single mediator and 
appear before the mediator and attempt to mediate a settlement of 
the dispute. In the event the parties cannot agree to a mediator, 
then each party shall designate a representative and they will 
appoint a single mediator who shall serve as the mediator for the 
parties. 

11.2 Arbitration. In the eventthe dispute between the parties cannot be 
settled as a result of mediation as described in paragraph 13.1 
above, the dispute shall be arbitrated in accordance with the 
Uniform Arbitration Act, Title 7, Chapter 9, ldaho Code. The parties 
shall select a mutually agreeable arbitrator and the dispute shall be 
submitted to that arbitrator for decision. The arbitrator shall be 
authorized to enter a decision to resolve the dispute that is binding 
on the parties. The arbitrator's decision shall be non-appealable. 

11.3 Litisation. Litigation is allowed between the parties only for the 
purpose of enforcing a settlement agreement entered into between 
the parties as a result of mediation, or an arbitrator's decision. The 
parties agree the proper venue for litigation instituted pursuant to 
this Agreement shall be the Sixth District Court, Bannock County, 
Idaho. 

12. Attorney Fees. In the event of any arbitration or litigation over this Lease 
the prevailing party shall be entitled to recover reasonable attorney fees and costs. 
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I 3 .  This Agreement shall be binding up017 the respective 
heirs, successors and assigns of the parties. 

DATED this 20'~' day of ,2007. 

LESSEE: 

IDAHO GROUND WATER 
APPROPRIATORS, INC. 

LESSOR: 

CITY OF POCATELLO, IDAHO 

By: 

Attest: 
~ h a d a  Johnson, City Clerk 
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LE.%SE SL'Mh<ARY: 
Lease No. 5-2007 

Lessor: Enterprise Canal Company 
Water Right Nos. 

Quantity 15,000AF 

WATER LEASE AGREEMENT 

Lease Agreement made and entered into between the undersigned Lessor, and 
IDAHO GROUND WATER APPROPRIATORS, INC. ("IGWA), acting for and on behalf 
of American Falls-Aberdeen, Bingham, Bonneville, Jefferson, Magic Valley, and North 
Snake Ground Water Districts, whose address is P.O. Box 1391, Pocatello, ldaho 
83204 (hereinafter "Lessee"): 

1. Leased Property. Lessor hereby leases to Lessee and Lessee hereby 
leases from Lessor certain storage water rights identified by the records of the ldaho 
Department of Water Resource ("IDWR") as follows: 

The foregoing water rights will hereafter be referred to as the "leased water". 

2. Term. The term of this Lease shall be for a term of one (1) year, 
commencing April I, 2097, and terminating on March 31, 2008. Thereafter, this Lease 
will be automatically renewed and extended for successive additional one (1) year 
terms, unless and until terminated by either party upon written notice provided on or 
before April 1. 

Quantity 
CFSIAF 

15,000 AF 

Storage Water Right No. 

3. Rent. For the use of the leased water Lessee shall pay to Lessor rent 
annually in the amount equal to the per-acre foot District One Rental Pool Lease price in 
effect each year, plus $1 .OO per AF. The rent shall be paid on or before November 15. 

Priority 

3.1 Lessee shall pay all Water Bank transfer and administration fees, 
consisting of the $0.80 per AF Water District 01 Rental Pool fee 
and the 10% State Water Bank fee. 
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4. Nan-Use bv Lessor, Lessor covenants that it will not divert or utilize the 
leased water right during the term ofthis Lease. 

5. Use bv Lessee. During the term of this Lease, Lessee will not divert or 
utilize the leased water rights except for mitigation purposes. Lessee will have no 
responsibility for the operation, maintenance, use or any damages related to or caused 
by lands idled pursuant to this Lease Agreement. 

6. Representations bv Lessor. Lessor covenants and represents that it is 
the true and lawful owner of the water rights and the land to which they are appurtenant, 
that these water rights have not lapsed, been abandoned, or forfeited, either in whole or 
in part and that nothing restricts or precludes Lessor from entering into this Lease and 
Lessee utilizing the described water rights. 

7. Indemnification of Lessee. Lessor agrees to indemnify and hold 
harmless Lessee, its officers, agent and employees, from and against any and all 
claims, demands, losses, damages, causes of action, suits, and liabilities of every kind 
for injury to or death of a person, or for loss of or damage to any property resulting from 
any act or omission of Lessor, its employees, agents or contractors, relating to or arising 
out of this Lease Agreement. 

8. Breach. In the event either party breaches this Lease and such defaults 
are not cured within thirty (30) days after receipt of written notice thereof, the non- 
breaching party, at their option, may elect any or all of the following cumulative 
remedies: 

(a) To terminate this Lease Agreement; 
(b) To seek specific performance of this Lease Agreement; 
(c) To recover any damages arising out of the breach; 
(d) To pursue any and all other remedies under ldaho law by reason of 

such breach. 

9. Assianment. This Agreement may not be assigned by Lessee without 
the express written consent of Lessor. 

10. Choice of Law. The terms and provisions of this Agreement shall be 
construed in accordance with the laws of the State of Idaho. Any required mediation 
and arbitration shall occur in Bannock County Idaho. Jurisdiction and venue for any 
litigation shall be in the District Court of the State of ldaho in Bannock County. 

11. Dispute Resolution. Any substantial dispute between the parties shall be 
resolved in accordance with the following provisions. 

11.1 Mediation. The parties shall designate a single mediator and 
appear before the mediator and attempt to mediate a settlement of 
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the dispute. In the event the parties cannot agree to a ~nediator, 
then each party shall designate a representative and they will 
appoint a single mediator who shall serve as the mediator for the 
parties. 

11.2 Arbitration. In the event the dispute between the parties cannot be 
settled as a result of mediation as described in paragraph 13.1 
above, the dispute shall be arbitrated in accordance with the 
Uniform Arbitration Act, Title 7, Chapter 9, Idaho Code. The parties 
shall select a mutually agreeable arbitrator and the dispute shall be 
submitted to that arbitrator for decision. The arbitrator shall be 
authorized to enter a decision to resolve the dispute that is binding 
on the parties. The arbitrator's decision shall be non-appealable. 

11.3 Litiuation. Litigation is allowed between the parties only for the 
purpose of enforcing a settlement agreement entered into between 
the parties as a result of mediation, or an arbitrator's tor. 

12. Attorney Fees. In the event of any arbitration or litigation over this Lease 
the prevailing party shall be entitled to recover reasonable attorney fees and costs. 

13. Bindinq Effect. This Agreement shall be binding upon the respective 
heirs, successors and assigns of the parties. 

4-4 
DATED this 20 day of xh4( ,2007. 

LESSEE: LESSOR: 

IDAHO GROUND WATER 
APPROPRIATORS, INC. 

ENTERPRISE CANAL COMPANY 

Attest: 

By: 
Darrell Ker, President 

Attest: 
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LEASE OF 'VVAmR RZsmS 
Lease Apzeement made and entered into May a, 2002, between PMC LD-0, 

L.L.C., whose address is P.O. Box 4111, Pocatello, Idaho 83202 @exinafter "Lessor") and 
AMERICAN FALLS-ABERDEEN AREA GROUND WATER DISTRICT, BTNOHAh4 
OROUND WATER DISTRICT, and BOWELLEJEFFERSON G R O W  WATER 
DISTRICT, whose address is in care of Timothy P. Deeg, P.O. Box 70, Americin Falls, Idaho 
8321 1 @meinafta "Le5see77: 

1.  cased Prooerty. Lessor hereby leases to Lessee and Lessee hereby leases &om 
Lessor certain water rights identified by the records of the Idaho Deparbnent of Water Resource 
('ilwR'l) as follows: 

Water Right No. Priority ' Quantity Purpose 

.. A29-02284 310249 4.5 efs Industrial 
A29-23 0 1 41'2.4/5 1 3.82 cfs* Induskial 
A29-11342 7/24/52 Municipal 

9.42 cfs 
(*FMC r e a g  0.18 cfs for wntirmiog plant needs.) 

Together with 5000 AF of Palisades Storage pwuant to U.S. Department of ,Interior, 
Bureau of Reclamation, Contract No. 14-06-100-1836. Palisades Water Useis, he. -ADl-10214. 

2. m. Tie term of this Lease s h d  be for a'term of one (I) year. cammencing 
April 15, 2002, and termhitirig on April 14, 2003.,?hereafter, ~s Lease will be automatically 
renewed and extended for successive additionrtl one-year terms, unless and until terminated by 
either party as hereafter provided. 

Either party may terntinate this Lease at the end of any lease term. upon not less than 
ninety (90) days advance written notice. 

3. ' R-. For the use of the lease property Lessee shall pay to Lessor on or before 
April 15 of each year rent in the amount of $2.95 per acre foot for gtound water and $3.45 per 
acre foot for Palisades Storage. The rent shall be due upon approval of the lease by IDWR 
allowing the use of the water by Lessee for mitigation purposes. 

3.1 Tbe caloulaied amount of ground water pursuant to this Lease i s  18.68 AF 
per day or 6,819.87 AF per year based upon.the historic year-rdund use of 
these rights. This amount is subject to adjustment to the actual amount 
which @WR will.credit Lessee for mitigation purposes. 

3.2 Lessor has rerained all of Water Right No. A29-02255E and A29-2255C, 
plus 0.18 cf3 of Water Right No. A29-2301 to meet continuing water 
needs at ~&sor's Pocatello plant for culinary purposes, irrigation of 
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. . 
landacapiug, dust ccntml and other &dustrid p~sposw cdcuia ted~y 
Lessor lo be necPmary for such pwposes. 

4. Non-Use b y  Lessor. Lessor covenants that it will not diverl or utilize the 
described water right during the term of this Lease. 

S. Use by Lessee During the term of this Lease and during any extension, Lessee 
ahall plaw lo beneficial use each year, a l  waters approved for use under the wafa rights and 
shall comply with ail applicable federal, state and local laws and all rules and regulations of any 
agency, including IDWR applicable to such water rights, togelher with al l  state and federal 
environmentd and water quality laws. 

6. Representations by Lessor, 'Lessor covenanta and rep*esents &at it is the true 
and la& ownersof ff~e waterrighls and the land to which they are appurtenant, that these water 
rights have not lapsed, been abandoned, or forfeited, either in whole or in part and that nothing 
restricts or precludes Lessor h m  enterhg into this tease and Lessee utilizing the described 
water rights. 

. , 

7. Transfer AppUcatlon: The parties acknowledge and agree that it will be 
necessary to submit this Lease md obtain IDWR approval of the use of said water rights by 

c Lessee for mitigation purposes. 

7.1 Lmsee and Lessor vriU jointly seek approvnl of this Lease from IDWR and 
@I cooperate with eech other in securing such approval. 

7.2 Lessee shall be responsible for 21 costs associated with mmplishing the 
approval of this lease and, including but not limited to, p~ying d l  applicable Water Bank 
and other administrative fees owing to IDWR. 

7.3 This Lease is conditioned upon D3WR's approval of the use of the water 
by Lessee for mitigation purposes, and acknowledgment by IDWR that Lessee's use of 
the water under %e Lease andlor placement of the water in the state water bank 
constitutes beneficial use of the water and will not.subject any of the rights to forfeiture. 
In the event the approval is not obtained, fhe Lease may be termbated by eitber party. 

. . 
8. Indemnification 01 Lessor. Lessee asear to indemnify and hold harmless 

Lessor &om any and all claims and demands, including legal attorney fees and costs, which may 
arise directly or indirectly as a result of this lease or the transfcr or use of the water rights by 
Lessee pursuant to this Lease. 
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9. B&- In the event either patly breaches &h Leas6 and such def~ulls are not 
cured within thuQ (30) days after receipt ofwjtten nolice thereof, the non-breac&g paPry, at 
their option, may elect to terminate this tease end recover any dsmages or purauo my othm 
remedy available under Idaho law by reason of such breach. 

10. Assignment. This Agreement may not be assigaed by Lessee without the express 
written consent of Leasor. . , 

12. Attorney Pee?. In the event of a n j  litigation over this L a s e  the prevailing party 
shall be entitled torecover reasonable attorney fees and casts. 

12. BLndlag Effect. This Agreement shall be binding upon tbe respective heirs, 
successors and assigns of the partim. 
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.2 LESSOR: 

FMC IDAHO, L.L.C. 

BY b &- 
Rob r.%Stlm 

LESSEE: 

AMERICAN FALLS-ABERDEEN 
AREA GROUhB WATER DISTRlCT 

By 
KEVIN MICHAELSON, President 
Date: 

.BINGEAM GROUND WATER 
DISTRTCr 

BY 
CRAIG EVANS, President 

Date: 

BY P 
President 

Date: 
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FM[C IDAHO, U C .  AMERICAN FALLS-ABERDEEIy 
AaEA GROUND WATER DISTRTCT 

BY 
Rob J. HiJtmRn 

BY g~ %'A 
KEVIN MI-ON, President 

Vice President Dete: $ - 3 % a - 8 2 .  
Dab.?: 

BINGEAM GROUND WATER 
D m m  

Date: @y $2, flg@& 

BO-RSON GROUND 
WATJZRDmCl '  

WILLIAN TAYLOR 
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LEASE OF WATER MGHTS 

This Lease Agreement ("Lease") is made and entered into between SOUTE-IEAST 
IDAHO ENERGY, L.L.C., a Delaware limited liability con~pany whose address is 71 Goldens 
Bridge Road, Katonah, New York 10536 (hereinafter "Lessor") and AMERICAN FALLS- 
ABERDEEN AREA GROUND WATER DISTRICT, BINGHAM GROUND WATER 
DISTRICT, and BONNBVILLEdEFERSON GROUND WATER DISTRICT, whose address 
is in care of Timothy P. Deeg, P.O. Box 70, Americm Falls, Idaho 83211 (collectively 
hereinafter "Lessee"). 

RECITALS 

A. Lessor is successor in interest to and assignee of the water rights hereinafter 
described ("Water Rights") pursuant to a Water Rights General Wananty Deed 
and Assigment executed by FMC Idaho LLC ("FMC") as sells: onDecember 
18,2006. Lessor also is the assignee pursumt to a Portid Assignmat ntd 
Assumption of Lease of Water Rights dated December 18,2006 assigning 3. 

portion of FMC's interest in a Lease of Water Rights dated May 22,2002 
previously entered into between FMC and Lessee (the "FMC Lease") to the extent 
the FMC Lease nffected the Water Rights. 

B. This Lease is effective upon the date executed by all of the four pnrfies. 

C. FMC did not convey to Lessor, and this Lease does not afbct, certain other water 
rights that are subject to the FMC Lease, in particulas, FMC's Palisades storage 
entitlement and water right no. 29-1 1342. 

D. Lwsor and Lessee desire to enter into a separate lease agement  with respcct to 
the Water Rights described herein that clarifies the rights and responsibilities of 
the parties going forward and that replaces and supercedes the t m s  of the FMC 
Lease with respect to said Water Rights. 

E. Whm the FMC Lease was entered into, the paaies thereto understood that water 
right no. 29-2301 authorized a diversion rate of 8.0 cfs, and FMC withheld 0.1 8 
cfs of that right frOm the FMC Lease for its own use. Subsequently, water right 
no. 29-2301 was decreed with a diversion rate of 4.0 cfs, dl of which was 
acquired from FMC by Lessor, nnd all of whic11.i~ intended to be subject to this 
Lease. The FMC Lease was subsequently mended by ageement of its parties to 
reflect that the quantity of water right no. 29-2301 leased under the FMC Lease 
wduld be 3.82 cfs (that being 4.0 cfs less 0.18 cfs retained by FMC). 

LEASE OF WATER RIGFITS - 1 
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AGREEMENT 

1, Leased Propertv. Lessor hereby leases to Lessee and Lessee hereby leases *om 
Lessor the Watcr Rights identified by the records of the Idaho Department of Water Resources 
("IDWR'') as follows: 

Water Right No. Priority Quentity Purpose 

29-2284 3/02/4,9 4.5 cf~J3257.9 AF Industrial 
29-2301 412415 I 4.0 cfsl2895.9 A3 Industrial 

Total 8.5 cfsC6153.8 AF 

2. This Lease shall be for a tenn of one (1) year, comrncncing April IS, 
2007, md terminating on April 14, 2008. Thereafter, this Lease may be automatically renewed 
and extended for successive, additional one-year terms, subject to the renewal and terminalon 
provisions as hereafter provided (the "Lease Term"). 

3, &new81 und Termination. This Lease ]nay be renewed by Lessee upon giving 
written notico of intent to renew to Lessor on or before Decen~ber 31* of the thm-current Lease 
Terrn. Such renewal shall be effective on the same tams unless Lessor a b a t i v e l y  declines lo 
renew the Lease, or elects to reduce the quantity that may be leased, by provihg  watten notice 
thereof to Lessee on or berore December 3 1'' of the then-current Lease Term. 

4. &a& For the use of tile Water Rights Lessee shall pay to Lessor 012 or before 
April 1 5 ~  of each year (the "Rent Due Date") at the address set forth below, annual Rent in the 
total mount of $18,153.71, which amount is based on aprice of $2.95 per acre-foot of divertible 
quantity under the Water Rights as described in Section 1 of this Lease. 

5. N Lessor covenants that it will not divert or utilize the 
described Water Rights during the Lease Term. 

6. Use bv Lessee. During the initial tease Term and during any permitted renewal 
of the Lease Term, Lessec shall place the Water Rights to beneficial use by placing same in the 
Idaho Water Resource Board ("IWRB") Water Bank, and sl~all comply with all applicable 
federal, state and local laws and dl rules md regulations of any agency, including the Idaho 
Deparhnent of Water Resources ("IDWR"), applicable to such Water Rights, together with all 
state and federal environmental and water quality laws. It is the parties' express understandi,ng 
and intent that it is Lessee's ditty under this Lease to do all things necessary to ensure that tbe 
Water Rights are not subject at any time to any claim or detainat ion of forfeiture, 
abando~~ment or reduction in transferable quantity based in whole or in pwt on Lessee's use or 
non-use of the Water Rights during such Lease T m  or renewal thereof 

7. R m  Lessor covenants and represents that it is the true 
and lawful owner of the Water Righk, that the Water Rights have not lapsed, been abandoned, or 
forfeited, either in whole or in part as a result of m y  action or inaction of Lessor, that nothing 

LEASE OF WATER RIGHTS - 2 
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restricts or precludes Lessor from ontering into this Lease, e ~ ~ d  Lessor has no knowledge of my 
reason why Lessee may not me (he described Water Rights i'or the pUrposes contkmplnkd by 
tbis Lease. 

8. A~~l ica t ions  and A ~ ~ r o v a l s .  The parties acknowledge and agree that it will be 
necessary to submit this Lease to the IWRB and IDWR and obtain lWRB acceptance of the 
Water Rights into the Water Bank and IDWR approval of the use af said Water Rights by Lessee 
for mitigation purposes. 

8.1. Lessee and Lessor will jointly seck approval ofthis Lease from 1WlU3 and 
DWR, and will cooperate with each other in securing such approvals. 
The foregoing notwithstanding, Lessee shall be responsible for preparing 
and filing all necessary IWRB Water Bank rental and lease applications 
and IDWR miligation or replacement water plans, and for all costs 
associated with accomplishil~g the approval of this Lease by IDWR and 
the IWRB, including but not limited to, paying all applicable Water Bank 
and other administrative fees owing to N F B ,  IDWR or Water District 01 
in a timely mmner so os to obtain all such approvals prior to tho April 15 
Rent Due Date. 

S.2. Lessee agrees to provide Lessor with copies of all applications or 
submittals to, correspondence with, and dccisions of, the IWRB and 
IDWR regarding Lessee's use of the Water Rights, and, no later than 
January 15'" of each year, with an annual summary accor~nting of the use 
and disposition of the Water Rights during the previom twelve months. 

8.3. This Lease is wndihoned upon I W ' s  acceptance of h e  Water Ridlts 
mto the Water Bank and IDWR's approval of the use of h e  Water Ri&& 
by Lessee for mitigation purposes, and acknowledgment by IDWR that 
Lessee's use of the Water Rights under the Lease andlor placement of the 
Water Rights in the IWRB Water Bank constitutes beneficial use of the 
water and will not subject any poztion of the Water Rights to forfeiture. In 
the event such approvals are not obtained, the Lease may be terminated by 
either party. 

9. 'Indemnification of Lessor. Lessee agrees to indemnify and hold harmless 
Lessor from my and all claims and demands, including legal anomey fees and costs, wlich may 
arise directly or indirectly as a result of this Lease or the transfer or use of the Water Rights by 
Lessee pursurult to this Lease. 

10. &&g& In the event either party breaches this Lease and such defaults arc not 
aued within thirty (30) days afier receipt of written notice thereaf, the non-breaching party, at 
their option, may elect to terminate this Lease and recover any damages or pursue any other 
remedy available under Idaho law by reason of such breach. 

11. &s&@$&. This Agreement may be assigned by Lessor but may not be 
assigned by Lessee without the express written consent of Lessor. 

LEASE OF WATER RIGHTS - 3 
C:IDSMIMU md ~ s l : h i ~ k ~ b i i ~ ~ ~ i  ~ ~ l i ~ ~ ~ i ~ c n r p ~ l r , ~  iniond R ~ ~ W I X I P O W ~ ~ .  ~ i g h t  L V U G A ~ V ~ F ~  <sra?.DOC 



JUN-19-2007 TUE 03:28 PM RAClNt LAW Ukk la - 

12, Attomev Fees. h~ tho event e~iher p d y  brings an achon to eislIorce rbs Lease, 
the prevailing party sllall be entillad to rmover its reasonable amrney fees and costs. 

13. Binding EEFect. This Lease shall be binding upon the parlies and their respective 
heirs, successors and assigns 

34. Notices. Any notice required to be gjven hereunder by either paty to the 
other shall be given in writing by rereginbred or certified mail, postage prepaid, return receipt 
requested, and shall be deemed communicated as of the date wf personal delivery or three (3) 
days after the date of mailiiig, Notices shall be addressed as set forth below, but each party may 
change the address set forth below by written notice to the other party in accordance with this 
paragraph. 

To Lessor: 

Ramesh Raman 
President & Maoager 
Southeast Idaho Energy, LLC 
7 1 Goldens Bridge Road 
Katonnh, NY 10536 

With copy to: 

Christopher H. Meyer 
Givens Pursley LLP 
601 West Bamock Skeet 
P.O. Box 2720 
Boisc, ID 83701 

To Lessee: 

Timothy P. Deeg 
P.O. Box 70 

American Falls, Idaho 8321 1 

With copy to: 

Randdl C. Budge 
Racine, Olson, Nye, Budge &Bailey 
201 East Center, Suite A2 
P.O. Box 1391 
Pocatello, ID 83204-1391 

15. -3. This Lease is entered into by, and intended solely 
for the bendit of, Lessor and Lessee, and no other person or entity, public or private, shaU have 
any righf title, interest or be~eiit  in this Lease or the Water Rights leased hereby. 
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16. Prior Lease Suarrsedcd. This L w e  repiaces and supcrcedes in dl respects 
the lease terns contained in the FMC Lease with respect to the Water Ri&& described herein 
and the parties hereto shall be bouad by the terms of th is Lease wiib respect to the Water fights 
and dl matters set forth herein; provided however, that this Lease shall in no way affect the 
rights o f  Lessee and FMC under the FMC Lease with respect to water rights that are not the 
subject ofthis Lease; and fufiher provided that tile FMC Lease shall remain in effect in any event 
until the expiration of the current lease term under that leaso ending an April 14,2007. 

LESSOR. LESSEE: 

.LC. AMERICAN FALLS-ABERDEEN AREA 
GROUND WATER DJSTRICT 

\ 

By' 
MMESH I&MN, President a V ] N  MICHAELSON, President 

Date 4 - k.am7 Date _ 2- ? -  07 

BINGHAM GROUND WATER DISTRICT 

BONNEVILLEJEFBEERSON GROUND 
WATER DISTRICT 

W*% 
Q - b h  By: 

%G* 'bS 
Date: 
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WATER RIGHTS LEASE AGREEMENT 

Lease- male and entered into bc&eat ff?e undersignwl Lassor, W 
IDAHO GROUND WAfERAPPROPRVITMIS, LNG. (YGWA'), acting for andm behaffof 
Amerioan FaKsabeTrleen. B8lgham. B o M l w i k , m ,  MagicValley,&WSM 
Gwnd Water mots, w b m  addreas is P.O. Box ?=I. PDMW, Idaho 83204 
(hereinakr ber"Ler;seel): 

I. -d m*. itassor hereby leas& to Lessee and Leesee hereby 
lases fnnn Lessor certain staage wa6er righb il@iied by ttre w ~ ~ f &  of the Idaho 
Deparbnent dWa& Resource rim as fD&QYYbl: 

The foregoing water rights will hereafter be referred fD as the "leased wale<. 

Storage Water 
Right No. - 

2. m. The twm of this Lease stmll be for a term of one (1) year, 
m e n d n g  April 1,2007. andtmmiing cnMerch 31,20[)8. ThereaAer, this Lease will 
be autrxnakzdiy renevred and extended for swcesiw additional one (t) yew terms, 
unless and un!3 ierminated by eittsw party uponwh-i notice provided on or before April 
1. 

3. FwWwgffheleased&righbLesseesttanpaytoLssorrent 
annuaffyintheamwrrrtofW.OOperaaeroot(anmntequaltoftteper~~Disbict 
One Full Pwl Leasr? ptice m effed, plus $1 per AF). The rent shall be paid one-half on 
June 15 and one.haffon N m b e r  15. 

3.1 Lessee shan pey aB Water Bank banskr and administfation fees, 
comrMng Mthe W.80 per AF Water D W  01 R W  Pod fee and 
the 10% Stale Watw Bank fee. . 

Priority 
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