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ATTORNEYS FOR IDAHO GROUND WATER APPROPRIATORS 

BEFORE DEPARTMENT OF WATER RESOURCES 

STATE OF IDAHO 

1 Docket No.: 37-03-1 1-1 

WATER AND FOR THE CREATION 
OF A GROUND WATER 
MANAGEMENT AREA 

IN THE MATTER OF THE 
PETITION FOR DEL,IVERY CALL 
OF A&B IRRIGATION DISTRICT 
FOR THE DELIVERY OF GROUND 

COME NOW Idaho Ground Water Appropriators, Inc., and its Ground Water District 

members, for and on behalf of their respective members (collectively "IGWA"), through 

counsel, and her.eby files this Motion for Protective Order under IDAPA 37.01.01.532 in 

response to A&B Imgation District's ("A&B) multiple Notices of Deposition Duces Tecziriz 

sewed April 1,2008. 

MOTION FOR PROTECTIVE 
ORDER AND NOTICE OF 
HEARING 
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GROUNDS FOR MOTION 

The grounds for this motion are as follows: 

1. On January 29, 2008, IDWR issued its order in response to A&B's delivery call 

petition along with the record upon which the order was based. The record consisted of nearly 

3,500 pages. 

2. On February 26, 2008, there was a hearing on A&B1s Motion to Amend Hearing 

Schedule. IGWA participated in that hearing. A new hearing date of December 3, 2008, was 

set. At the conclusion of the hearing, it was determined that the parties could work out an 

agreeable schedule for pre-hearing matters. 

.3. On March 14, 2008, IDWR filed its Discloszrr~ of IDWR Enzployees W7lo 

Participated in the Preparation of tlze Januaty 29, 2008 Order.. 

4. On March 20, 2008, A&B, IGWA and the other primary parties to this matter 

signed a Stipulation and Joirrt Motiorz to Set Pre-Hearing Sclzedzrle. A&B did not mention any 

desire or intent at that time regarding depositions of IDWR witnesses. It is reasonable to expect 

that discovery would be conducted in a cooperative and professional manner and would proceed 

in a similar fashion as in the past two administrative hearings involving many of the same 

counsel. 

5. IGWA timely filed an Answer to A&B's original Delivery Call Petition in 1994 

and a Notice of  Intent to Remain a Party on November 1, 2007. Further, IGWA has participated 

in all hearings and on February 11, 2008, filed its Statement in Response to Order of January 29, 

2008, reserving its right to participate in the hearing and to respond in any challenges or 

objections. There is no question that IGWA is a party to the contested case and has a right to 
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participate in the full and fair discovery of all facts and evidence in this case. See IDAPA 

37.01.01.16. 

6. On April 1, 2008, A&B sent out eight notices of deposition duces tectrm 

scheduling IDWR's witnesses for depositions on various dates spanning a six week period of 

time, starting on Friday, April 11, 2008, and ending May 14, 2008. 

7. Counsel for A&B did not consult with IGWA nor any opposing counsel regarding 

the deposition dates. Yet, A&B was aware at the time of filing the notices that the first 

deposition date of April 11, 2008, falls on the response deadline to A&B's Motion for 

Declaratory Ruling. Ten days notice plus the setting on a deadline in the same case is 

unreasonable. Further, as A&B's counsel well knows, IGWA's exceptions to the Hearing 

Officer's orders in the Thousand Springs case are also due this week. Preparing for an 

unexpected deposition in addition to the other deadlines with less than 10 days notice is 

unreasonable. 

8. On April 2, 2008, IGWA objected to the deposition schedule requesting that a 

schedule be set that is more accommodating and efficient and provided unavailable dates. 

9. On April 3, 2008, other parties objected to the deposition schedule and provided 

unavailable dates. 

10. Counsel for IDWR indicated in an email to counsel that making IDWR's 

employees available for multiple depositions by the various parties would be "inefficient and 

taxing" and provided the parties with IDWR's employee's unavailable dates. A review of the 

unavailable dates shows that it would be possible to group the depositions in a manner that 

reduces travel time and increases efficiency. Attached hereto as exhibit A is a true and correct 
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copy of the unavailable dates of IDWR employees as IGWA's counsel understands their 

schedules. 

1 I.  Counsel for A&B has agreed to reset the depositions on April 14 and May 1, 

2008, but does not agree to reset any of the other depositions, although counsel for the other 

parties have advised A&B of conflicts on the other dates. 

12. Lead counsel for IGWA, Randall C. Budge, is unavailable and out of the country 

kom April 13 through April 28; yet, A&B is not willing to reset depositions on those dates. It is 

prejudicial to have IGWA's lead counsel out of the country and without email or  telephone 

contact for consultation to assist in preparing for these depositions. None of IGWA's counsel is 

available for the deposition of Mr. Morse this coming Friday, April 11, 2008. 

13. Further, as stated above, IGWA has cooperatively worked with A&B and the 

other parties to come to a mutually satisfactory hearing and pre-hearing schedule, including 

discovery deadlines. 

14. IDWR's record upon which the Director relied for his January 29, 2008 Order is 

voluminous. Although IDWR has provided a disclosure of the names of the employees who 

worked on the January 29, 2008, order, tying the technical record to the findings and to the 

specific employee's knowledge requires some consultation with IGWA's experts. IGWA's 

experts are working through the information hut the notice provided by A&B has not allowed for 

sufficient time for IGWA to consult with its experts. Reasonable notice should be based on the 

circumstances of a particular case and in this case, counsel on both sides have been able to 

reasonably accommodate multiple depositions among multiple counsel in the prior 

administrative delivery calls. There is no reason to expect that similar collaboration cannot exist 

here with just a modicum of effort by A&B's counsel. 
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15. .Judicial economy and efficiency warrant that the deposition of the key IDWR 

employees be conducted in a manner that provides all parties with a fair and reasonable 

opportunity to prepare and participate in the development of facts, evidence, testimony and the 

record. Setting depositions without consultation with other counsel is inefficient and costly and 

would be an undue burden upon IDWR and its employees. 

16. Continuing with the current schedule that requires out of town counsel to 

potentially travel to Boise for six weeks or forego their opportunity to participate in the 

depositions is prejudicial to IGWA and the other parties. The short notice has deprived IGWA 

to consult with other counsel who may share a common interest in the litigation to coordinate 

efforts, although initial discussions have already occurred with counsel for the City of Pocatello 

and Southwest Irrigation District. 

REQUEST FOR RELIEF 

IGWA respecthlly requests that the current schedule be vacated and that the Hearing 

Officer require each of the parties to provide unavailable dates to all other counsel by Friday 

April 11, 2008, from which a deposition schedule can be set that reasonably accommodates the 

parties and IDWR witnesses and provides sufficient notice to all parties so that they may fully 

evaluate, prepare and participate in the deposition of IDWR employees. 

To the extent the Hearing Officer believes oral argument is needed under this Motion, 

IGWA requests that it be heard on an expedited basis at the time and place set forth in the Notice 

of Hearing included herewith. 
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NOTICE OF HEARING 

PLEASE TAKE NOTICE that IGWA will call up for hearing its MOTION FOR 

PROTECTIVE ORDER on April 9th, 2008 at 10:00 a.m. before hearing officer Gerald F. 

Schroeder at the office of the Idaho Department of Water Resources, 322 E. Front, Boise, Idaho. 

Parties wishing to participate by telephone may dial 713-577-1201 and key in participate code 

26050.3. 

DATED this 7"' day of April, 2008. 

RACINE OLSON NYE BUDGE 
& BAILEY, CHARTERED 

CANDICE M. M C W G H  
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CERTIFICATE O F  SERVICE 

I hereby certify that on this 7th day of April, 2008, the above and foregoing was served by email to those 
having email address or by placing a copy in the U.S. Mail, postage prepaid and addressed to the following: 

Sarah A Klahn 
White & .lankowski L.LP 
51 1 Sixleenth Street, Suite 500 
Denver, CO 80202 
sarahk@white:jankowski.com 

Richard J. K i m e l  
867 N. 800 East 
Shelley, ID 83274 

Fred & Pliyllis Stewart 
300 Sugar L.eo Road 
St George UI 84790 

Todd Lowder 
2607 W 1200 S 
Sterling ID 83210 

David R Tuthill, Jr., Director 
C/O Victoria Wigle 
Idaho Dept ofwater Resources 
PO Box 83720 
Boise ID 83720-0098 
Dave.tuthill@idwr.idaho.gov 
Roger D. Ling 
PO Box 396 
Rupert ID 83350 
rdl@lawfirm.com 

B.J. Driscoll 
Mcmath Meacham Smith PL.L,C 
414 Shoup 
PO Box 5073 1 
Idaho Falls ID 83405 
brockd@afivireless.com 

Michael Patterson, President 
Desert Ridge Farms Inc 
PO Box 185 
Paul ID 83347 

Neil and Julie Morgan 
762 W Hwy 39 
Blackfoot ID 83221 
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Gerald F. Schroeder 
Hearing Officer 
32 16 N Mountain View Dr 
Boise ID 83704 
fcjschroeder@gmail com 

John K. Simpson 
Travis L. Thompson 
Barker Rosholt & Simpson 
113 Main Ave West Ste 303 
PO Box 485 
Twin Falls ID 83303-0485 
jks@idahowaters.com 
Steve L Stephens 
Butte Co Prosecuting Attorney 
260 Grand Ave 
PO Box 736 
Arco ID 83213 

City of Firth 
PO Box 37 
Firth ID 83236 

ADean Tranmer, Esq. 
City of Pocatello 
PO Box 4169 
Pocatello ID 83201 
City of Pocatello 
dtranmer@pocatello.us 

Charlene Patterson 
Patterson Farms ofIdaho 
277 N 725 Lane W 
Paul ID 83347 

William A Parsons 
Parsons Smith Stone LL.P 
137 West 13"'St 
PO Box 910 
Burley ID 833 18 

Winding Brook Corp 
C/O Charles W Bryan Jr 
UBS Agrivest L.L.C 
PO Box 53 
Nampa ID 83653 

James C. Tucker 
Idaho Power Company 
1221 West Idaho Street 
Boise, ID 83702-5627 
jamestucker@idahapower.com 



Michael A. Gheleta 
Brownstein Wyatt Farber Schreck 
410 - 17"'St Ste 2200 
Denver CO 80202 
jlochhead@bhf-law.com 
Lary S Larson 
Hopkins Roden Crockett Hansen 
& Hoopes 
PO Box 51219 
Idaho Falls ID 83405-1219 

James S Lachhead 

M. Jay Meyers 
Myers Law Office 
300 N 7' Ave 
PO Box 4747 
Pocatello ID 83205 

Denise Glore, Attorney 
Office of Chief Counsel 
US Dept of Energy 
1955 Fremont Ave MS 1209 
Idaho Falls ID 83415-1510 

Citv of Casfleford 

Jeff Feld 
719 Bitterroot Dr 
Pocatello ID 83201 

F. Randall Kline 

Robert E.. Williams 
Fredericksen Williams Meservy 
& Lothspecih LLP 
153 'Main St 
PO Box 168 
.Jerome ID 83338 
rewilliams@cableone.net 

306 Main 
PO Box 626 
Castleford ID 83321 

427 N Main St 
PO Box 397 
Pocatello ID 83204 

Jo Beeman, Esq. 
Beeman & Associates 
409 W Jefferson 
Boise ID 83702 
jo.beeman@beemanlaw com 

Gregory P. Meacham 
McGrath Meacham & Smith 
PLLC 
414 Shoup 
Idaho Falls ID 83405 

Mary Ann Plant 
480 N 150 W 
Blackfoot ID 83221 

Eugene Hruza 
PO Box 66 
Minidoka ID 83343 

City of Basalt 
PO Box 178 
Basalt ID 832 18 

LaDell and Sherry Anderson 
304 N 500 W 
Paul ID 83347 

O.E. Feld & Berneta Feld 
1470 S 2750 W 
Aberdeen ID 83210 

J e w  R Rigby 
Richv Andrus and Moeller 
25N2""ast 
Rexburg ID 83440 
jrighy@righy-thatchcr.com 
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represents unavailable dates 
EXHIBIT A 


