BEFORE THE DEPARTMENT OF WATER RESQUR

OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF WATER )
TO VARIOUS WATER RIGHTS HELD BY OR FOR )
THE BENEFIT OF A&B IRRIGATION DISTRICT, ) ORDERDENYING
AMERICAN FALLS RESERVOIR DISTRICT #2, ) USBR PETITION FOR
BURLEY IRRIGATION DISTRICT, MILNER )  RECONSIDERATION
IRRIGATION DISTRICT, MINIDOKA IRRIGATION) AND POCATELLO’S
DISTRICT, NORTH SIDE CANAL COMPANY, ) RESPONSE

AND TWIN FALLS CANAL COMPANY )

)

USBR Petition for Reconsideration

On September 5, 2008, the Director of the Department of Water Resources (“Director’ or
“Department”) issued his Final Order Regarding the Surface Water Coalition Delivery Call
(“Final Order”). On September 19, 2008, the United States Bureau of Reclamation (“USBR”)
timely filed a Petition for Reconsideration (“Petition”), asserting that the Final Order violates the
provisions of Idaho Code § 67-5248(1), which “requires that a final order of the agency include
‘a reasoned statement in support of the decision’ and “a concise and explicit statement of the
underlying facts of record supporting the findings.’” Petition at 1-2 citing Idaho Code § 67-
5248(1). Because of the perceived procedural deficiencies, USBR “requests that . , . the Director
issue a Final Order consistent with the requirements of Idaho Code § 67-5248(1).” Petition at 4.

USBR’s primary concern appears to stem from the “voluminous” nature of this
proceeding and the Director’s decision to issue a Final Order that does not address and reconcile
each and every perceived inconsistency or issue that USBR asserts can be found in the “306
pages” of “interlocutory orders issued in this case, including the Final Order....” Id. at 2.
USBR cites two Idaho Supreme Court cases in support of its position that the Final Order
violates Idaho Code § 67-5248: Mercy Medical Center v. Ada County, 2008 WL 3905434 (Aug.
26, 2008) and Intermountain Health Care, Inc. v. Board of County Commissioners of Caribou
County, 108 Idaho 757, 702 P.2d 795 (1985). While both cases provide reasoning for an
administrative body making findings of fact upon which judicial review can be had, neither case
analyzes or cites Idaho Code § 67-5248.

Idaho Code § 67-5248 states in full: ‘

" (1) An order must be in writing and shall include:
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(a) a reasoned statement in support of the decision. Findings of fact, if set
forth in statutory language, shall be accompanied by a concise and explicit
statement of the underlying facts of record supporting the findings.

(b) a statement of the available procedures and applicable time limits for
seeking reconsideration or other administrative relief,

(2) Findings of fact must be based exclusively on the evidence in the record of the
contested case and on matters officially noticed in that proceeding.

(3) All parties to the contested case shall be provided with a copy of the order.

According to the Idaho Supreme Court, “[TThe requirement for administrative decisions
based on substantial evidence and reasoned findings--which provide the basis for effective
judicial review--would become meaningless if material facts known to or relied upon by the
agency did not appear in the record.” Laurino v. Board of Professional Discipline of Idaho State
Bd. of Medicine, 137 Idaho 396, 602, 51 P.3d 410, 416 (2002) (footnote omitted citing Idaho
Code § 67-5248). “The ultimate question is whether the director’s order is supported by findings
of fact which are based exclusively on the evidence in the record and on matters officially
noticed in that proceeding. 1.C. § 67-5248.” Northern Frontiers, Inc. v. State ex rel. Cade, 129
Idaho 437, 440, 926 P.2d 213, 216 (Ct. App. 1996). See also Woodfield v. Board of Professional
Discipline of Idaho State Bd. of Medicine, 127 Idaho 738, 747, 905 P.2d 1047, 1056 (Ct. App.
1995).

Here, the Final Order represents the culmination of an administrative proceeding that was
initiated in January 2005 with the filing of a delivery call by the Surface Water Coalition. The
record developed in this matter is technical and voluminous, consisting mainly of orders
(interlocutory and final) that were issued by two Directors and an independent hearing officer
over the course of three years; pleadings filed by parties and intervenors over that same period of
time; and the record developed during the January 2008 hearing. Clearly, a record exists in this
case upon which to base findings of fact for effective judicial review. Laurino at 602, 51 P.3d at
416; Northern Frontiers at 440, 926 P.2d at 216.

While the Fipal Order does not review each finding and conclusion entered during the
course of this proceeding, it explicitly discusses the findings and conclusions reached in previous
orders that the Director modified in the Final Order. The remaining findings and conclusions
were left undisturbed by the Director and are supported by the record. See Final Order at 2, 8
and 7, 1. The Final Order therefore complies with Idaho Code § 67-5248. To the extent USBR
believes there are discrepancies in the Final Order with the previously issued orders the proper
forum for addressing those points is on judicial review.

Pocatello Response to USBR Petition

On October 3, 2008, the City of Pocatello (“Pocatello™) filed its Response to
Reclamation’s Petition for Reconsideration of the Director’s Final Order (“Response”).
“Pocatello does not agree with Reclamation’s assessment that the Order fails the statutory
standard; however, it does assert that judicial economy and policy reasons support amending the
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Order to address certain concerns of the substantive issues described in Reclamation’s Petition.”
Id. at 2. Pocatello’s Response goes beyond the scope of USBR’s Petition and to that extent
should be treated as a petition for reconsideration of the Director’s Final Order. Petitions for
reconsideration are to be filed “within fourteen (14) days of the service date of this order.”
IDAPA 37.01.01.740.01. The Final Order was issued on September 5, 2008; Pocatello’s
pleading is therefore untimely.

ORDER
Based upon and consistent with the foregoing, the Director hereby orders as follows:

USBR’s Petition for Reconsideration is DENIED.

'Pocatello’s Response to Reclamation’s Petition for Reconsideration is DENIED to the
extent it raises issues beyond the scope of USRB’s Petition.

IT IS FURTHER ORDERED that pursuant to sections 67-5270 and 67-5272, Idaho
Code, any party aggrieved by the final order or orders previously issued by the Director in this
matter may appeal the final order and all previously issued orders in the matter to district court

by filing a petition in the district court of the county in which a hearing was held, the final

agency action was taken, the party seeking review of the order resides, or the real property or
personal property that was the subject of the agency action is located. The appeal must be filed
within twenty-eight (28) days: (a) of the service date of the final order; (b) of an order denying
petition for reconsideration; or (c) the failure within twenty-one (21) days to grant or deny a
petition for reconsideration, whichever is later. See Idaho Code § 67-5273. The filing of an
appeal to district court does not in itself stay the effectiveness or enforcement of the order under
appeal.

DATED this /0 f’day of October 2008,

Gl BT it \n

DAVID R. TUTHILL, JR. U
Director
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on this ,0 day of October 2008, the above and
foregoing, was served by the method indicated below, and addressed to the following:

TOM ARKOOSH (x) U.S Mail, Postage Prepaid
CAPITOL LAW GRQUP ( ) Facsimile

PO BOX 2598 (x) E-mail

BOISEID 83701-2598

(208) 424-8873

tarkoosh @capitollawgroup.net

W. KENT FLETCHER .
FLETCHER LAW OFFICE
PO BOX 248

BURLEY ID 83318-0248
(208) 878-2548

wki@pmt.org

ROGER D. LING

LING ROBINSON

PO BOX 396

RUPERT ID 83350-0396
(208) 436-6804

rdl @idlawfirm.com

JOHN ROSHOLT

TRAVIS THOMPSON
BARKER ROSHOLT

113 MAIN AVE WEST STE 303
TWIN FALLS ID 83301-6167
(208) 735-2444

jar@idahowaters.com
tlt @idahowaters.com

JOHN SIMPSON
BARKER ROSHOLT
POBOX 2139
BOISE ID 83701-2139
(208) 344-6034

jks @idahowaters.com

RANDY BUDGE

CANDICE MCHUGH
RACINE OLSON

PO BOX 1391

POCATELLO ID 83204-1391
rch@racinelaw.net
cmm@racinelaw.net

(x) U.S. Mail, Postage Prepaid
{ ) Facsimile
(x) E~mail

(x) U.S. Mail, Postage Prepaid
{ ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( )Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail
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SARAH KLAHN
WILLIAM A HILLHOUSE I
KELLY SNODGRASS
WHITE JANKOWSKI

511 16™ ST STE 500
DENVER CO 80202

sarahk @ white-jankowski.com

billh @ white-jankowski.com
kellys @white-jankowski.com

DEAN TRANMER
CITY OF POCATELLO
P.0. BOX 4169
POCATELLO, ID 83205
dtranmer @ pocatello.us

KATHLEEN CARR

U.S. DEPT INTERIOR

960 BROADWAY STE 400
BOISE ID 83706

(208) 334-1378

MATT HOWARD

US BUREAU OF RECLAMATION
1150 N CURTIS ROAD

BOISEID 83706-1234

(208) 378-5003

mhoward @pn.usbr.gov

MICHAEL C. CREAMER
GIVENS PURSLEY

601 W BANNOCK
POBOX 2720

BOISE ID 83701-2720

mee @ givenspursley.com

MICHAEL GILMORE
ATTORNEY GENERAL’S OFFC
PO BOX 83720

BOISE ID 83720-0010

(208) 334-2830

mike.gilmore@ag.idaho.gov

LYLE SWANK

IDWR :

900 N SKYLINE DR

IDAHO FALLS ID 83402-6105
(208) 525-7177

Iyle.swank @idwr.idaho.gov

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
{ ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
( ) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
{ ) Facsimile
{x) E~mail

{x) U.S. Mail, Postage Prepaid
{ ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail
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ALLEN MERRITT

CINDY YENTER

IDWR

1341 FILLMORE ST STE 200
TWIN FALLS ID 83301-3033
(208) 736-3037

allen.merritt @idwr.idaho.gov
cindy.venter @idwr.idaho.gov

JOSEPHINE BEEMAN
BEEMAN & ASSOC.
409 W JEFFERSON
BOISE ID 83702

(208) 331-0954

jo.beeman @heemanlaw.com

TERRY UHLING
JR SIMPLOT CO
999 MAIN STREET
BOISE ID 83702

tuhling @simplot.com

JAMES TUCKER
IDAHO POWER CO
1221 W IDAHO ST
BOISE ID 83702

jamestucker @ idahopower.com

JAMES LOCHHEAD
ADAM DEVOE
BROWNSTEIN HYATT
410 17™ ST 22"° FLOOR
DENVER CO 80202

jlochhead @bhf-law.com
adevoe @bhi-law.com

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
{*) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

. (x) U.S. Mail, Postage Prepaid

( ) Facsimile
{x) E-mail

(x) U.S. Mail, Postage Prepaid
{ ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

,{)MM m&

Vlctona Wigle
Administrative Assistant to e Director
Idaho Department of Water Resources
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