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101	 See note 16 supra.
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1106(3d ed. 1911); 2 C. Kinney, Law of Irri ga-

tion and Water Rights § 1190 (1921).
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can Law Of Property §§ 28.65-28.68 (A. Casner
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(1970).

104. See National Water Commission, Water Policies

for the Future 231 (1973). A'number of detailed
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surface water management, see id. at 148-49 and

152.

108. The reasonable pumping level concept is,

course, not the only tool for coping with over-
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mining. See discussion pp. 7-9 supra.
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Commission Legal Study No. 1, at 6 (1971).

111. 5 R. Powell, Real Property T 725 (1968) reports
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P. Maloney, S. Plager & F. Baldwin, Water Admin-

istration: The Florida Experience	 §54.2(a)
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113.	 See W. Hutchins, Selected Problems in the Law
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See e.g., Meeker v. City of East Orange, 77

N.J.L. 623, 74 A. 379 (1909).
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122. Ch. 200, 1951 Idaho Sess. Laws.
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literature economist R. H. Coase argued that

legal rules will not affect the efficient alloca-

tion of resources if certain conditions are met,

such as zero cost in collectin g property right
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157. See	 General AccOuntin Office, Ground Water:

An  Overview  5-8 (Report
	

Congress by the

Comptroller General 1977).

158. 221 U.S. 485 (1910).

159. 194 Colo. 489, 575 P.2d 372 (1978).

160. See also Mont. Code Ann. § 85-1-214(1)(1979)

(state water agency may exercise any of its

powrs in an adjoining state unless not permitted

under the laws of that state or the United

States); C. Corker, supra note 2 at 245-47

(discussing interstate agreements between admin-

istrative agencies regarding interstate waters).



161.	 221 U.S. at 487. 162.	 C. Corker, Water Rights 

in Interstate Streams in 2 Waters & Water Rights 

§ 131.3 (R. Clark ed. 1967) concludes that Bean

is ambiguous as to whether the Court's assump-

tion about Montana's inclination to do so was an

inference of fact, a rebuttable presumption, or

a substantive rule of federal law stated as a

legal fiction.

163. Fundingsland v. Colorado Ground Water Commis-

sion, 171 Colo. 487, 	 468 P.2d 835, 836

(1970).

164. 575 P.2d at 377.

165. See A. Dasgupta & D. Pearce, Cost-Benefit Analy-

sis:

	

54-69	 (1972);

E. Mishan, Cost-Benefit Analysis 382-402

(rev.ed. 1976); P._Sassone & W. Schaffer, Cost-

Benefit Analysis: ArLajIabook 6-12 (1978).
16. 6.	 B. Ackerman,	 Economic Foundations of Property

Law xi-xii (1975).

167. See Lr_.2a,saiElLas,DPearce, Cost-Penefit Analy-
sis: Theory and Practice 57 (1972); P. Sassone

& W. Schaffer,	 Cost-Benefit Analysis: A Hand-

hook 8-i9 (1978).

168. See A. Da .squpta & D. Pearce, Cost-Benefit Analy-

sis: Theory And Practice 57 (1972); E. Mishan,

Cost-Benefit Analysis 390-96 (rev.ed. 1976);

P. Sassone & W. Schaffer,	 Cost-Benefit Analy-

sis: A Handbook 9-11 (1978).

-33--



169.	 B. Ackerman,	 Economic Foundations of ProRerty

Law xiii (1975).	 See also F. Mishan,

Benefit Analysis 412-13 (rev.ed. 1976).

170. It has been argued that the more progressive the

tax structure is and the more intense competi-

tion is, the more likely a Pareto improvement

under the hypothetical compensation standard

will result in an actual Pareto improvement or

something close to it. P. Mishan, Cost-Benefit

Analysis 393 (rev. ed. 1976). But cf. P. Sassone 

& W. Schaffer, Cost-Benefit Analysis: A Hand-

hook 11 (1978) (viewing the progressive tax

structure argument as less than completely

convincing).

171. P. Sassone & W. Schaffer,	 Cost-Benefit Analy-

sis: A Handbook	 23-24	 (1978).	 See	 also

E. Mishan,	 Cost -Benefit Analysis xviii-xix

(rev.ed. 1976).

172. Furrer v. Talent Irrigation Dist., 258 Or. 498,

466 P.2d 605, 613 (1970). 	 Similarly,

Colarchik v. Watkins, 144 Mont. 17, 	  , 393

P.2d 786, 789 (1964), held that: "a court

cannot create a ditch right for one landowner on

another's property without first compensating

the landowner for the value of the easement.

. The mere fact that less damage would be done

. . . [ by granting an easement] does not create



a basis for granting respondent an easement."

In Morris v .. Bean, 146 F. 423, 436 (D. Mont.

1906), aff'd 159 F.651 (9th Cir. 1908) and 221

U.S. 485 (1911), the court stated that allowing

numerous. upstream junior appropriators to take

water to the detriment of downstream seniors may

benefit more people with less waste "but equity

does not consist in taking the property of a few

for the benefit of the many, even though the

general average of benefits would be greater."

173. Calabresi and Melamed Property.2ules liabil-

ity Rules, and Inalienability:_ One View of the

Cathedral, 85 Harv. L. Rev. 1089, 1098 (1972).

174. Id. at 1100. The leading text uses the term

"merit wants" to refer to goods or services

which are "considered so meritorious that their

satisfaction is provided through the public

budget, over and above what is provided for

through the market and paid for by private

buyers." 11.7_21aammt, The Theory of Public 

Finance 13 (1959).

175. Text accompanying note 125 supra.
176. See TarloCk, Apiropnatioalorow

Maintenance: A Progress Report on "New" Public 

Western Water Rights, 1978 Ptah L. Rev. 211,

211-12. Also present, perhaps, is an element of

the labor theory of property often associated



with John Locke. See note 83 supra; see

generally L. Becker, Property Rights: Philoso-

phic Foundations (1977).

177. R. Brandt, Ethical Theory 415 (1959).
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